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ApHl  14, 
1837. 

Attorney -General  v.  Skinners'  Company.        /\F:^ 

Apnl  15. 

This  was  an  application  that  Mr.  Watkins,  who  had  been  P»rty  arrested 
a  practising  solicitor,  but  who  had  recently  omitted  to  judicial  pro- 
take  out  his  certificate,  might  be  discharged  from  the  S^ehaSdl^^** 
prison  of  the  Fleet,  under  the  circumstances  detailed  in  ciihei  by  the 

,  «•  •      .  Court  io  which 

the  two  tollowing  amdavits.  such  proceed- 

By  the  first  affidavit  Watkins  stated  that  he  was  em-  1°^ orbrtbit 

ployed  as  agent  on  behalf  of  William  Farran,  of  Dublin,  '»"'°&  *»»«  PfT 
;  ,         ,  .  cess  upon  which 

solicitor,  in  an  appeal  in  which  the  said  William  Farran  the  caption  u 
was  appellant,  and  John  Browne  was  the  respondent,     a  solicitor 
against  a  decree  of  the  Court  of  Exchequer  of  Ireland,  ^^^^^^ 
and  which  appeal  came  on  for  hearing  on  the  2lsi  o(  ctrti^c^te  ^nd 
March  then  last,  and  also  on  the  10th  day  of  April  instant,  privileged  whilst 
on  both  which  days  he  the  deponent  attended  such  hear-  he^riDg°o/an 
ings  as  such  agent,  and  that  he  left  his  house  at  Kensing-  appeal  ^  ^^ 
ton  on  the  morning  of  the  last-mentioned  day,  and  neces-  as  a  parlia- 
sarily  attended  the  hearing  as  such  agent,  from  ten  o'clock  "^Coingmioa 
in  the  morning  until  past  four  o'clock  in  the  afternoon,  ^°"*home  to 
and  immediately  afterwards  left  the  House  of  Lords,  and  take  refresh- 

ment,  not  ade- 

was  proceeding  to  his  house  by  the  most  direct  course,  viation  that  will 
when  he  was  arrested  in  Piccadilly  by  Mr.  Allen,  the  vSegr**""^"" 
tipstaff  of  the  Court  of  Chancery,  upon  an  attachment 
issued  against  the  deponent  in  the  above  cause  for  the 
non-payment  of  certain  costs,  and  by  him,  the  said  Mr. 
Allen,  the  deponent  was  conducted  to  the  Fleet  Prison ; 
and  that  he  deponent,  upon  his  being  arrested,  remon- 
strated with  Mr.  Allen,  and  informed  him  of  his  the  de- 
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ponent's  being  such  agent  as  aforesaid^  and  that  he  had 
necessarily  been  attending  on  such  his  charge  the  whole 
day  at  the  House  of  Lords,  and  that  he  was  on  his  direct 
road  home  to  his  own  liouse,  in  which  he  had  lost  no 
time,  it  not  being  half  an  hour  after  the  time  of  his  so 
leaving  the  House  of  Lords  when  he  was  so  arrested : 
And  the  deponent  observed  that  he  might  be  conducted, 
and  he  accordingly  desired  to  be  conducted,  to  the  Lord 
Chancellor,  then  sitting  in  the  House  of  Lords,  for  his 
Lordship  to  exercise  his  judgment  and  jurisdiction  touch- 
ing the  arrest  of  the  deponent,  and  the  privilege  he  the 
deponent  claimed  of  going  peaceably  to  his  own  house, 
and  that  his  the  deponent's  arrest  was  a  violation  of  the 
privilege  of  the  House  of  Lords  extended  to  its  agents 
engaged  in  the  prosecution  of  appeals  before  their  lord- 
ships ;  but  Mr.  Allen  refused  so  to  conduct  the  deponent 
before  his  Lordship ;  and  that  his  the  deponent's  advice 
and  attendance  upon  the  hearing  of  such  appeal  were 
absolutely  necessary,  as  such  agent  as  aforesaid,  to  pro- 
tect the  interest  of  the  party  for  whom  he  was  concerned. 
By  the  second  affidavit  Watkins  stated  that  he  depo- 
nent, after  the  hearing  of  the  appeal  on  the  10th  of  April 
instant,  to  the  preparation  for  the  hearing  of  which  the 
deponent  had  devoted  much  time  and  attention  in  the 
early  part  of  the  morning,  and  the  hearing  of  which  he 
had  attended  from  ten  till  half  past  four,  he  found  himself 
greatly  fatigued  and  exhausted,  and  in  consequence,  on 
his  way  home,  he  was  obliged  to  obtain  some  refreshment, 
and  with  this  view  he  stopped  at  a  house  on  his  direct 
way  home,  videlicet,  the  corner  of  Dover  Street,  Picca- 
dilly, for  two  minutes  only,  to  ask  for  a  biscuit  and  a  glass 
of  beer,  which  he  took  without  sitting  down,  and  within 
two  yards  from  the  foot-path,  and  when  in  the  act  of  re- 
turning on  his  way  home,  but  before  he  had  quitted  the 
house,  he  was  arrested  by  Mr.  Allen  the  tipstaff,  as  men- 
tioned in  the  deponent's  former  affidavit,  to  whom  the 
deponent  explained  the  cause  which  had  obliged  him  to 
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take  the  refreshment  before  stated,  and  that  he  was  on 
his  return  to  his  house  as  before  stated,  and  had  in  no 
manner  otherwise  deviated  from  the  straight  and  con- 
tinued course  of  his  aforesaid  return :  and  that  his  object 
in  selecting  the  house  aforesaid  for  obtaining  such  neces- 
sary refreshment,  in  preference  to  any  more  remote  from 
his  path,  .was  to  obviate  any  question  as  affecting  his 
privilege  aforesaid,  by  the  least  deviation  from  his  right 
course:  and  the  deponent  believed  Mr.  Allen  was  well 
aware  of  the  deponent  being  on  his  return  home  from  his 
duty  in  the  House  of  Lords,  Mr.  Allen  having  admitted 
to  that  effect  to  the  deponent  at  the  time,  and  alleged  as 
his  justification  for  such  arrest,  that  the  deponent  had 
gone  into  the  said  house :  And  the  deponent  thereupon 
gave  him  notice  that  he  should  apply  to  the  Lord  Chan* 
cellor  for  his  discharge,  on  the  ground  of  such  violation 
of  his  the  said  deponent's  privilege  as  aforesaid,  and  on 
the  following  day  he  the  deponent  gave  a  similar  notice 
to  Mr.  Kensit,  the  solicitor  of  the  said  defendants :  and 
that  he  the  deponent  was  the  only  person  employed  as 
such  agent  on  behalf  of  the  said  Wm.  Farran,  as  in  the 
said  deponent's  former  affidavit  mentioned,  he  the  said 
deponent  having  been,  for  many  years  before  such  appeal, 
the  solicitor  and  agent  of  Wm.  Farran,  and  having  ex- 
clusively received  all  the  instructions  from  him  touching 
the  said  appeal,  and  corresponded  with  him  and  his 
partner  Mr.  Hunter  on  the  occasion,  and  having  also  ex- 
clusively attended  the  said  two  hearings,  and  paid  all  the 
fees  thereupon  out  of  his  own  pocket. 

On  the  14th  April  the  Lord  Chancellor,  upon  hearing 
the  above  two  affidavits  read,  ordered,  that  the  said 
George  Watkins  be  discharged  out  of  the  custody  of  the 
Warden  of  the  Fleet,  unless  the  defendants,  having  no- 
tice hereof,  shall,  on  Saturday  the  15th  April  instant,  at 
the  sitting  of  the  Court,  show  unto  his  Lordship  good 
cause  to  the  contrary. 

On  the  15th  April  it  was  moved  before  the  Vice-Chan- 

b2 
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cellor  that  this  order  might  be  made  absolute.  Other 
aflSdavits  were  filed,  both  on  the  part  of  Watkins  and  the 
defendants ;  but  the  facts  as  stated  above  were  not  thereby 
materially  varied. 

Mr.  Bethell^  for  the  defendants,  insisted  that  the  ap- 
plication to  discharge  ought  to  be  made  to  the  House  of 
Lords;  LUfM  case,  &  Vesey  and  Beames,  373: — that 
Watkins  not  having  taken  out  his  certificate  was  entitled 
to  no  privilege ;  and  that  if  he  were,  the  going  into  the 
house  in  Dover  Street  put  an  end  to  it. 

Mr.  Cooper,  for  Watkins.  The  party  arrested  may 
apply  either  to  the  tribunal  in  which  the  proceeding  is 
depending  that  confers  the  privilege,  or  to  the  tribunal 
out  of  which  the  process  issues  upon  which  the  arrest 
takes  place;  Walker  v.  Webb,  3  Anstruther,  941 ;  Ran- 
dalls. Gumey,  1  Chitty,  679;  S.  C.  3  Barnewall  and  AI- 
derson,  252 ;  Ricketts  v.  Gurnet/,  1  Chitty,  (i82  ;  S.C.7 
Price,  699 ;  List's  case  is  also  reported,  2  Rose,  24.  It  is 
plain  Lord  Eldon  was  at  a  loss  to  know  why  the  judge  had 
not  directed  the  discharge.  If  parliament  had  been  pro- 
rogued the  next  day  Watkins  must  remain  in  custody  until 
next  session.  A  parliamentary  agent  need  not  be  a  solicitor. 
The  orders  of  the  House  of  Lords  do  not  inquire  that  the 
gentlemen  conducting  business  before  it  should  be  soli- 
citors. Some  most  extensive  Scotch  and  Irish  agents,  it 
is  said,  are  not  solicitors.  But,  supposing  this  were  a 
proceeding  before  a  Court,  in  which  it  would  be  requi- 
site that  Mr.  Watkins  should  be  a  solicitor,  the  absence 
of  the  certificate  is  no  ground  for  denying  the  privilege, 
which  is  for  the  benefit,  not  of  the  legal  adviser,  but  of 
the  client.  The  certificate  is  a  mere  fiscal  regulation, 
an  expedient  for  raising  revenue ;  an  omission  to  take  it 
out  is  visited  with  a  penalty  of  60/.  and  an  incapacity  to 
sue  for  fees ;  25  George  3,  c.  80,  and  more  recent  acts  ; 
Welch  V.  Pribble,  1  Dowling  and  Ryland,  215,  and 
many  other  similar  cases.  Besides,  it  is  immaterial  in 
what  character  Watkins  attended,  provided  he  was  there 
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for  the  bon&  fide  purpose  of  assisting  one  of  the  parties. 
The  privilege  is  not  confined  to  solicitors^  it  embraces 
barristers  going  the  circuit.  It  would  protect  any  one 
of  us  coming  from  Lincoln's  Inn  to  Westminster  Hall« 
although  not  if  directing  our  steps  to  one  of  the  Club 
Houses.  Who  can  doubt  that  a  solicitor's  clerk^  en- 
trusted with  the  management  of  a  cause^  would  have  the 
benefit  of  it  ?  His  presence  is  often  more  important  than 
that  of  the  solicitor  himself.  Witnesses^  although  served 
with  no  subpoena  to  testify,  may  claim  the  privilege.  It 
comprises  attendances  for  various  quasi  judicial  purposes — 
creditors  attending  to  prove  debts  before  Commissioners 
of  Bankrupt — this  was  not  so  formerly,  but  Lord  Eldon 
thought  it  good  policy  to  enlarge  the  rule — petitioning 
creditor  attending  a  meeting  in  bankruptcy  to  watch 
proceedings.  The  principle  is  to  give  every  facility  to 
the  effective  administration  of  justice ;  and  a  man  of 
science  (as  in  patent  cases),  a  friend,  a  steward,  a  servant, 
ought  to  be  privileged,  although  not  subpoenaed,  if  it  can 
be  shown  they  were  present  for  the  purposes  of  the  trial ; 
Brooke's  Afmdgmeni^  Privileges,  1,  6,  40.  Such  was  the 
old  law ;  but  in  our  days  no  privilege  such  as  there  de* 
scribed  is  requisite ;  Meekins  v.  Smith,  1  H.  Blackstone» 
636.  There  has  been  no  deviation  such  as  can  cancel 
the  privilege ;  Lighifoot  v.  Cameron^  2  W.  Blackstone, 
1113;  Sidgier  v.  Birch,  9  Vesey,  69;  Piit  v.  Coomes, 
5  Bamewall  and  Adolphus,  1078. 
Watkins  was  discharged. 


The  ensuing  account  of  the  prior  proceedings  in  this 
cause  will,  it  is  thought,  be  found  useful : — 

On  the  3d  December,  1833,  the  above-mentioned  infor- 
mation was  filed  at  the  relation  of  one  Henry  Milne.     On 
the  30th  January,  1834,  an  order  was  made  by  the  Vice- 
Chancellor,  upon  an  affidavit  that  Milne  was  a  waterman  poor  relator 
and  fellowship  porter  earning  only  Ss.  or  4*.  a-day,  that  JJiy'fo*/^^^*' 
he  should  procure  security  for  costs,  and  that  the  defend- 
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ants  should  have  a  nionth*s  time  to  plead,  answer,  or  demur, 
after  such  security  given. 

Mr.  Watkins  was  the  solicitor  who  filed  the  informa- 
tion, and  pending  a  correspondence  on  the  subject  of  the 
security  the  defendants  were  told  by  Milne  that  the  in- 
formation had  been  filed  without  his  directions  or  know- 
ledge ;  whereupon  a  notice  of  motion  was  given,  that  the 
information  might  be  taken  off  the  file,  as  having  been 
filed  without  the  knowledge  or  authority  of  the  said  Henry 
Milne ;  and  that  the  costs  of  the  defendants  of  and  inci- 
dental to  the  information  and  to  the  order  of  the  Vice- 
Chancellor  of  the  30th  January,  1834,  and  of  that  appli- 
cation, might  be  ordered  to  be  paid  by  Mr.  Watkins ;  and 
that  Mr.  Watkins  might  be  ordered  to  answer  the  matters 
contained  in  the  affidavits  to  be  read  in  support  of  such 
application,  or  that  it  might  be  referred  to  the  Attorney- 
General  to  consider  and  report  to  the  Court  whether, 
under  the  circumstances,  the  information  ought  to  be 
taken  off  the  file,  and  if  so,  by  whom  the  costs  ought  to 
be  paid. 

On  the  part  of  Watkins  there  were  affidavits  tending  to 
show  authority  from  Milne,  who  besides  made  an  affidavit 
retracting  and  explaining  what  he  had  said  to  the  defend- 
ants ;  but  upon  the  whole,  the  fact  of  any  previous  au- 
Issuc  direcied     thority  was  doubtful.     And  on  the  28th  July,  1834,  the 
cumstances  '     Vicc-Chancellor  ordered  the  parties  to  proceed  to  a  trial 
ruiho.lL'd*!^**'''  at  law  upon  the  following  issue,  «  whether  Henry  Milne 
use  relator's       authorized  George  Watkins  to  use  his  name  as  relator  in 

Dame,  alihough     .  .      .    ^  .       7,      t-i  i 

such  lelator  af-  this  information.       From  this  order  there  was  an  appeal 

kiir^fedged  ihe  ^^  Lord  Chancellor  Lyndhurst,  who,  on  the  18th  March, 
auihoriiy.  1835^  after  some  hesitation,  affirmed  it.     On  4th  Decern- 

ber,  1835,  the  issue  was  tried,  when  the  jury  found  in  the 
affirmative  of  it ;  but  in  the  course  of  the  trial  it  trans- 
pired, that  on  the  2nd  December,  1833,  Watkins  had 
written  to  Milne  a  letter  to  this  effect: — **  In  consequence 
of  your  having  authorized  me  to  use  your  name  as  relator 
in  any  information  or  other  proceeding  against  any  of  the 
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corporations  or  chartered  companies  which  may  prove 
necessary  for  the  redress  of  abuses  reported  by  the  Par- 
liamentary Commissioners,  I  hereby  engage  to  indemnify 
you  against  any  costs  that  may  be  incurred  in  respect 
thereof." 

In  January^  1836^  a  notice  of  motion,  founded  on  this 
letter,  was  served^  and  on  the  Slst  March^  1836,  it  was 
ordered,  that  notwithstanding  the  verdict  of   the  jury  Solicitor  giving 
given  on  the  trial  on  the  4th  December,  1835,  the  infor-  demnhy^iiL- 
mation  should  be  taken  off  the  file,  and  that  the  costs  of  ,"e*fiie.'*Co»ur 
the  Attorney-General  and  of  the  defendants  of  and  occa-  o/theiDrorma- 
sioned  by  the  information  of  the  several  orders  of  the  30th  pT<x:eediogs 
January,  1834,  and  the  28th  July,  1834,  and  the  18th  HS'to^bJi 
March,  1835,  and  of  and  occasioned  by  the  trial  and  of  paid  by  the  reia* 
that  application,  should  be  paid  by  the  relator,  Milne,  and  citor. 
Watkins,  the  solicitor  filing  the  information. 

The  costs  were  taxed  at  the  sum  of  276/.  3s.  6d.     Milne 
having  undergone  the  usual  process,  sought  the  benefit  of 
the  Insolvent  Act  (a).   Upon  this  the  defendants  proceeded 
against  Watkins.     On  the  21st  November,  1836,  he  was  Modeofpro^ 
personally  served  with  a  copy  of  the  order  of  the  21st  ^i  paymcnrof ' 
March,  1836,  and  also  with  a  copy  of  the  Master's  report  a°?rt^^to°ibr* 
or  certificate  of  the  costs ;  and  the  original  order  and  an  >u>^' 
oflSce  copy  of  the  report  or  certificate  were  at  the  same 
time  exhibited  to  him,  and  payment  was  demanded  in 
virtue  of  a  letter  of  attorney  under  the  common  seal  of  the 
Skinners'  Company.    And  on  the  9th  December,  1836, 
upon  affidavit  of  these  facts,  and  of  service  of  a  notice  of 
motion  upon  Watkins,  it  was  ordered,  that  Watkins,  the 
solicitor  filing  the  said  information,  should,  within  a  fort- 
night after  service  of  that  order,  pay  to  the  defendants, 
the  Skinners'  Company,  the  said  sum  of  276/.  35.  6J.,  their 
taxed  costs,  pursuant  to  the  order  dated  21st  March,  1836, 
and  in  default  thereof  it  was  ordered  that  he  should  stand 
committed  to  his  Majesty's  prison  of  the  Fleet.     The 

(tf)  Nadin  v.  Battie,  5  East,  146  ;  S.  C.  1  Smith,  3C5, 
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defendants  having  made  several  ineffectual  attempts  to 
serve  this  order,  obtained,  on  the  6th  February,  1837,  a 
further  order  that  service  of  the  said  order  of  the  9th 
December,  1836,  on  the  clerk  or  agent  of  Mr.  Watkins, 
at  his  office  or  chambers  in  the  Adelphi,  should  be  deemed 
good  service  on  Mr.  Watkins.  This  service  took  place 
on  the  14th  February,  and  on  the  15th  March,  18S7,  it 
was  ordered,  that  the  said  George  Watkins  do  stand 
committed  to  his  Majesty's  prison  of  the  Fleet.  This 
last  order  was  made  exparte  upon  affidavit  of  sendee  of 
the  two  orders  of  the  9th  December,  1836,  and  the  7th 
February,  1837,  by  delivering  copies  of  such  orders,  and 
producing  and  showing  the  originals,  and  also  by  pro- 
ducing and  showing  the  letter  of  attorney  and  delivering  a 
copy. 

None  of  the  affidavits  contained  any  proof  of  the  exe- 
cution of  the  letter  of  attorney. 


v.c. 
^"^  1838'!^*  *'  Lewis  t;.  John. 

Mortgagee  not  In  June,  1817,  David  John  executed  to  the  plaintiff  a 
aga\nsi devisees,  bond  for  120/.,  and  in  July  following  signed  a  memoran- 
anaTtio^T^^  dum,  agreeing  to  surrender  certain  copyhold  lands  by 
cover  his  debt     way  of  mortgage  as  a  further  security  for  such  sum ;  and 

out  of  the  per.  ,  .  «  i       i-i  -r*   n 

sonai  estate  of  at  the  Same  time  a  copy  of  an  entry  on  the  Court  Rolls 
the  mortgagor,  ^f  ^^^  mBLUor,  of  the  said  David  John's  admission  to  the 
lands,  was  placed  in  the  plaintiff's  hands. 

In  July,  1822,  David  John  died,  having  by  his  will  de- 
vised the  lands  to  his  widow  and  executrix  for  life,  with 
remainder  to  all  his  children  absolutely. 

Upon  his  death  some  proceedings  were  taken  at  law, 
but  the  same  were  soon  after  abandoned,  and  this  suit 
was  instituted  against  the  widow  and  children,  of  whom 
some  were  infants. 

The  bill  prayed  that  an  account  might  be  taken  of 
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what  was  owing  to  the  plaintiff  for  principal  and  interest, 
and  that  his  costs  of  the  suit  and  of  the  proceedings  at 
law  might  be  taxed ;  and  that  the  copyhold  lands  might 
be  sold,  and  the  proceeds  applied  in  payment  of  such 
principal  money,  interest,  and  costs;  and  in  case  such 
proceeds  should  be  insufficient  for  the  payment  thereof, 
then  that  the  deficiency  might  be  made  good  out  of  the 
general  assets  of  the  said  testator  in  the  usual  way. 

Mr.  Knight  Bruce  and  Mr.  Spurrier  for  the  plaintiffs. 

Mr.  Cooper  and  Mr.  Wilbraham,  for  the  children,  ob- 
jected that  in  this  instance  the  costs  at  law  could  not  be 
such  as  ought  to  be  reimbursed  out  of  the  copyhold  pre* 
mises. 

Vice-Chance  LLOR. — ^If  it  shall  turn  out  (as  it  probably 
will)  that  the  proceedings  at  law  were  nothing  more  than 
an  action  on  the  bond  against  the  widow,  in  her  character 
of  executrix,  to  have  satisfaction  out  of  the  personal 
estate,  I  am  of  opinion  that  the  pliuntiff  cannot  have  the 
costs  of  that  action  as  against  the  children,  the  devisees. 


The  following  decree  was  eventually  drawn  up  : —  Foroi  of  equita- 

ble  mortgagee's 
Cttr. — ^Declare  that  the  plaintiff  is  entitled,  by  virtue  of  the  the  defend«Qt8 
deposit  of  the  copy  of  the  Court  Rolls  of  the  manor  of  Newton  devisees  of  the 
Nottage,  relating  to  the  surrender  of  the  lands  therein,  and  in  JJfanuf^'    *°^ 
the  pleadings  mentioned,  to  an  equitable  lien  or  mortgage  there-  Eqniuble  mort- 
on,  for  securing  to  the  plaintiff  the  repayment  of  the  principal  fS^  hy  deposit 
sum  of  120^  and  interest  due  thereon,  and  decree  the  same  ac-  RoU.'*^^ 
cordingly  (a) :  and  refer  it  to  the  Master  of  this  Court  in  rota- 
tion to  take  an  account  of  what  is  due  to  the  plaintiff  in  respect 
of  such  principal  and  interest,  and  to  tax  him  his  costs  of  this 

(a)  Exparte  fFamer,  19  Vesey,  202  ;  S.C.I  Rose,  286  ;  Whii^  A  decision  of  Sir 
bread  v.  Jordan,  1  Younge  and  CoUyer,  303,  325.  The  decree  2^J^™°f7^,^ 
is  founded  on  the  deposit,  and  not  on  the  memorandum  of  agree-  accompanied  by 

ment;  Norru  v.    Wilkinson,  12  Vesey,  192,  has  not  been  fol-  written  agree- 

'  J'         '  ment  to  make  a 

lowed.     See  Hockley  v.  Baniock,  I  Russell,  141.     So  Keys  v.  mortgage,  not 
WUHams,  Equity  Exchequer,  July,  1838.  regarded. 
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suit  and  at  law  (6) :  and  for  the  better  taking  of  the  said  accounU 
the  parties  are  to  produce  before  the   Master,  upon  oath,  all 
books,  papers,  and  writings,  in  their  custody  or  power,  relating 
thereto,  and  are  to  be  examined  upon  interrogatories  as  the  said 
Master  shall  direct,  who  in  taking  the  said  accounts  is  to  make 
Six  months         unto  the  parties  all  just  allowances  :  and  upon  the  defendants, 
leaofeaduble  ^^^  ^^  either  of  them,  paying  to  the  plaintiff  what  shall  be  re- 
mortgagor  to      ported  due  to  him  for  such  principal,  interest,  and  costs,  as  afore- 
'^^®™*  said,  within  six  months  after  the  Master  shall  have  made  his 

reports  at  such  time  and  place  as  the  Master  shall  appoint  (c),  let 
the  plaintiff  deliver  up  the  said  copy  of  Court  Roll  so  deposited 
in  his  hands  as  aforesaid,  together  with  the  bond  in  the  plead- 
ings mentioned,  bearing  date  the  25th  June,  1814,  to  the  de- 
fendants, or  such  of  them  other  than  tlie  defendants  Martha  and 
Catherine,  the  infants,  as  shall  so  pay  to  the  plaintiff  what  shall 
be  reported  due  to  him  as  aforesaid,  or  as  they  or  he  shall  ap- 
point ;  and  in  case  what  shall  be  so  reported  to  the  plaintiff  as 
aforesaid  shall  be  paid  to  hitn  by  or  on  behalf  of  the  said  de- 
fendants, the  infants,  or  eitlier  of  them,  let  the  plaintiff  de- 
posit the  said  copy  of  Court  Roll  and  bond  with  the  said  Master 
until  the  further  order  of  this  Court,  and  in  such  case  also  re- 
in defaalt  of  serve  the  consideration  of  all  further  directions.  But  in  default 
diJ^iS^'^"'**^*  of  the  said  defendants,  any  or  either  of  them,  paying  to  the 
plaintiff  what  shall  be  so  reported  due  to  him  aforesaid,  by  the 
time  aforesaid,  then  declare  that  it  will  be  for  the  benefit  of  all 
parties  that  the  said  copyhold  estates,  or  a  sufficient  part  there- 
of, should  be  sold  (d)  ;  and  let  the  said  copyhold  premises,  or  a 

{b)  These  words  were  introduced  upon  the  admission  that 
there  were  costs  at  law,  and  also  upon  the  understanding  that 
the  Master  would  use  his  judgment  as  to  the  same  being  such 
as  ought  to  be  charged  against  the  devisees. 

(c)  Parker  v.  Housefield,  2  Mylne  and  Keen,  419  ;  Meller  v. 
Woods,  1  Keen,  16.  So  Thorpe  v.  GarCside,  Equity  Exchequer, 
December,  1837.    Pain  v.  Smith,  2  Mylne  and  Keen,  417,  is 

Sir  J.  Leach  erroneous.  In  BrockUhur$t  y,Je$sop,  7  Simons,  438,  442,  the  Vice- 
wrong  in  de-  Chancellor  said,  **  I  cannot  but  think  that  where  the  mortgagor 
equitable  mort-  '^  dead,  the  equitable  mortgagee  has  a  right  to  have  the  estate 
gage  without  affected  by  his  lien  sold,  and  the  proceeds  applied  in  payment 
monThs  to  re-  ^^  ^^^  ^^^'  >  ^^^9  ^^  there  is  any  balance  remaining  due  to  him, 
deem.  to  stand  in  the  place  of  a  general  creditor  in  respect  of  it." 

(d)  Mr.  Seton  (Forms  of  Decrees,  p.  1 79,)  supposes,  that  the 
ordinary  decree  in  a  suit  by  an  equitable  mortgagee  is  for  a  con- 
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snfiicient  part  thereof,  be  sold  accordingly,  with  the  approba- 
tion of  the  said  Master,  to  the  best  purchaser  or  purchasers  that 
can  be  got  for  the  same,  to  be  allowed  of  by  the  said  Master, 
wherein  all  proper  parties  are  to  join,  as  the  Master  shall  di- 
rect (e) ;  and  in  order  to  such  sale,  let  all  deeds  and  writings 
in  the  custody  or  power  of  any  of  the  parties  relating  to  the  said 
premises  be  produced  before  the  said  Master,  and  let  the  money 
to  arise  by  the  said  sale  be  paid  into  the  Bank,  with  the  privity 
of  the  Accountant«General  of  this  Court,  to  the  credit  of  this 
cause,  subject  to  the  further  order  of  this  Court ;  and  in  case 
the  money  to  arise  by  the  said  sale  shall  not  be  sufficient  for 
payment  of  what  shall  be  so  found  due  to  the  plaintiff  as  afore- 
said, declare  that  he  will  be  entitled  to  have  the  deficiency  made 
good  out  of  the  general  assets  of  the  said  testator  in  a  due  course 
of  administration  ;  and  in  the  event  of  such  sale  as  aforesaid,  re-  1°  case  of  sale 
serve  the  consideration  of  all  further  directions,  and  of  the  plain-  subsequent  * 
tiff's  subsequent  costs  of  this  suit,  and  the  costs  of  the  defendants,  costs,  aod  the 
the  devisees,  until  after  the  said  sale ;  and  any  of  the  parties  are  of  the  wjit^re^ 
to  be  at  liberty  to  apply  to  this  Court  as  there  shall  be  occa-  served. 
sion. 


V.C. 

Cooke  v.  Colli ngiiidge.  -^j^g^^^^- 


A  PETITION  was  opened  to  discharge  two  orders  in  the  CosUofpetitioa 
cause;   when  it  appeared  that  one  of  such  orders  had  vice-Chanoel- 
been  made  by  the  Lord  Chancellor  and  the  other  by  the  J^tiJg^'^dis. 
Master  of  the  Rolls :  and  thereupon,  the  petition  being  c*^*|&«  °'^«" 

*  *  ®  made  by  other 

remitted  to  be  heard  by  the   Lord  Chancellor^  it  was  branches  of  ths 
strongly  urged,  that  the  petitioners  ought  to  pay  costs,  as 
in  the  case  of  a  motion  having  a  similar  irregular  object. 

veyance  of  the  legal  estate  and  a  foreclosure.  In  Price  v. 
Carver^  3  Mylne  and  Craig,  157,  foreclosure  was  ordered  in  de- 
fault of  redemption.  But  see  the  Lord  Chancellor's  remark  (p. 
161). 

(f)  A  sale  being  ordered,  and  not  a  foreclosure,  no  day  for 
showing  cause  was  given  to  the  infant  devisees.  See  1  William 
4,  c.  47,  sect.  11 ;  Scholefield  v.  Heqfield,  7  Simons,  667,  669  ; 
and  Price  v.  Carver,  3  Mylne  and  Craig,  157,  163. 
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Vice-Chancbllor. — ^There  is  no  analogy:  the  insertion 
of  the  petition  in  my  paper  is  the  act  of  the  officer,  whilst 
a  notice  of  motion  proceeds  from  the  solicitor. 

Mr.  Cooper  for  the  petitioners.  Mr.  Knight  for  the 
respondents. 


^  ^  William  Staog  v.  John  Owen  and  William 

^f;-J0.  Howard. 

1837. 


Plaintiff  not  en-  In  March,  1837,  Joseph  Parkes  agreed  to  sell  a  house  to 


tion  of  locu^^'  Godfrey  Booker  for  600/.     W.  B.  Thomas  acted  as 
tTblfinl^^  solicitor  both  for  the  vendor  and  purchaser.    In  1831,  the 


sionoftheBo-  contract  being  still  incomplete,  Booker  died.  The  de- 
fendants, it  fendants  and  Thomas  were  his  devisees  and  executors, 
suchpou^ion  Thomas  was  also  dead.  The  plaintiff,  as  surviving  trustee 
wa»  not  ac-       under  a  deed  executed  by  Parkes  for  the  benefit  of  his 

aoiied  10  ...  .         . 

that  character,  creditors,  instituted  this  suit  for  a  specific  performance  of 
the  contract,  and  a  motion  was  now  made  for  a  production 
of  the  deeds  and  documents  relating  to  the  property,  and 
the  contract  described  in  the  schedule  to  the  answer. 
The  answer  of  the  defendants  admitted  that  the  deeds 
and  documents  were  in  the  possession  of  a  Mr.  Gratton, 
who  was  their  solicitor,  but  added,  that  they  came  into  the 
hands  of  Gratton  '*  in  consequence  of  his  having  the  ma- 
nagement of  the  affairs  of  the  said  W.  B.  Thomas  after 
bis  death.'' 

The  Vice-chancellor  thought,  that  whether  Thomas 
was  considered  as  having  acquired  the  deeds  and  docu- 
ments as  solicitor  to  Parkes  and  Booker,  or  as  one  of 
Booker's  trustees  and  executors,  yet  that  possession  of 
Gratton  could  not  strictly  be  considered  as  that  of  the 
defendants,  and  refused  the  motion  with  costs. 

Mr.  K.  Parker  for  the  plaintiff.  Mr.  Cooper  for  the 
defendants. 
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H.  B.  Kampf  and  others  i;.  Thomas  Jones,  Rich- 
ard Peyton,  John  Parker,  Francis  Bryant 
Adams,  and  John  Oram  and  others.  ^im?*'  * 


The  object  of  the  suit  was  to  execute  the  trusts  of  two  Cmis  of  trustees 
indentures  of  28th  December,  1815,  and  1 7th  November,  SucaMiemu^d 
1817,  and  the  will  of  Mrs.  Kampf,  which,  besides  dispos-  JEJ^^f. 
ing  of  her  personal  estate,  exercised  powers  of  appoint-  citora. 
ment  conferred  by  such  two  indentures. 

The  defendants  Jones  and  Peyton  were  trustees  under 
the  first-mentioned  indenture,  and  the  defendants  Parker 
and  Adams,'  together  with  the  defendant  Peyton,  were 
trustees  under  the  second-mentioned  indenture.  The 
defendants  Jones,  Adams,  and  Oram  were  executors  and 
trustees  under  Mrs.  Kampfs  will,  but  the  latter  had  not 
proved. 

The  defendants  Peyton,  Parker,  and  Adams  had  put  in 
separate  answers,  and  appeared  by  difierent  solicitors  and 
counsel :  and  it  was  now  insisted,  at  the  hearing  of  the 
cause  on  further  directions,  that  they  should  have  such 
costs  only  as  they  would  have  been  entitled  to  had  they 
answered  and  appeared  jointly. 

Mr.  Cooper,  for  the  defendant  Parker  (a),  submitted 
that  the  matter  should  be  sent  for  the  consideration  of  the 
Blaster.  Had  the  same  solicitor  been  concerned  the 
Master  would  have  had  authority  under  the  27th  of  the 
General  Orders  of  April,  1828. 

(a)  The  defendant  Parker  bad  died  since  the  decree  which  had  Death  of  one  of 
directed  certain  accounts  and  inquiries  affecting  hira  and  his  co-  p^^JJ^^jng  4 
trustees,  but  in  respect  of  which  no  relief  was  upon  further  direc-  been  made  for     ^ 
tions  sought  against  his  estate.     No  bill  of  revivor  had  been  ^^  ^®'^* 
filed,  but  the  plaintiffs  consented  to  his  executors  now  appearing 
for  the  purpose  of  claiming  to  have  his  costs  of  the  suit  taxed 
and  paid.     Consult  Lord  Redesdale's  Treatise,  p.  46,  drd  edit. ; 
Johnson  v.  Peck,  2  Vesey,  sen.  465  ;  Hall  v.  Smiiht  1  Brown  C.  C. 
438;  Blower  v.  Morreis,  3  Atkins,  772;  Jenour  v.  Jcnour^  10 
Vcsey,  562,  57ft. 


14  CASES  IN  CHANCIiRV, 

The  Master  of  the  Rolls  said  the  question  was  proper 
to  be  adjudicated  by  the  Court.  See  Nicholtan  ▼.  Fat- 
OneTf  1  Molloy,  555. 

It  was  then  contended  that,  looking  at  the  diversity  of 
characters  they  filled,  the  defendants  Peyton,  Parker,  and 
Adams  were  justified  in  separating  their  defence,  and 
especially  as  distinct  misconduct  was  imputed  to  the  de- 
fendant Parker. 

The  Master  of  the  Rolls,  upon  those  grounds,  gave  all 
those  defendants  their  costs  as  between  solicitor  and  client. 

Mr.  Kincler^ley  for  the  plaintiffs.  Mr.  Spence  for  the 
defendant  Peyton.     Mr.  Lloyd  for  the  defendant  Adams. 


j^f  R,       Pritchard  and  others  v.  John  Foulkes,  John 
^^^/  Maddock  Jones  and  others. 


Confideniial       jjj  i\^\^  gujj;  which  had  for  its  object  the  execution  of  a 

communications  *' 

betweensolicitor  trust-deed  for  the  benefit  of  the  defendant  Jones's  credit- 

and  client  not  , .  i     /»      ^i_  j      ^-  ^  • 

privileged  in  a    ^^9  &  motion  was  made  for  the  production  and  mspection 
i*iito*^ff°  I  a'^^     ^^  various  documents  in  the  possession  of  the  defendant 
indenture  for      Foulkes,  who  was  the  trustcc  under  that  deed. 
the  client's  The  defendant  Foulkes  by  his  answer  stated,  that  he 

Mhlito^hattng  ^^^  ^^"S  ^®®"  ^^  solicitor  of  the  defendant  Jones,  and 
taken  upon  him-  that  the  said  documents  in  part  consisted  of  letters  and 

self  the  office  of  "^ 

trustee  under  papers,  many  of  which  were  confidential  communications 
that  had  passed  between  himself  and  the  defendant  Jones 
as  his  professional  adviser. 

The  Master  of  the  Rolls  expressed  an  opinion  that  no 
such  letters  and  papers  of  dates  subsequent  to  the  trust- 
deed  were  privileged.  After  some  discussion  it  was 
agreed  that  there  should  be  a  production  of  all  the  docu- 
ments, except  certain  letters  and  papers,  which  it  was 
alleged  in  nowise  related  to  the  trust  affairs,  those  letters 
and  papers  to  be  specified  by  affidavit. 

Mr.  Dixon  for  the  motion.     Mr.  Cooper  against  it. 
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Attorney-General  v.  Lubbock.  jprit'21!  22. 

{Morden  College.)  ^Jea?!* 

Sir  John  Morden,  baronet,  made  his  will  dated  the  15th  Directions  in 
October,  1702,  which,  after  giving  to  his  wife,  Dame  Susan  founder,  giving 
Morden,  his  mansion-house  and  lands  adjoining,  together  men*t°anl  ma"" 
with  an  annuity  of  600/.  for  life,  and  appointing  her  exe-  "Jf^T*"^  °h  * 
cntrix,    proceeded   as    follows  : — And    my    further  will  visitor*,  does 
and  mind  is,  and  I  do  hereby  give  and  devise  unto  Sir  jans'diction  of  ^ 
Edmund  Harrison,  Daniel  Morse,    and    P.  Bamardis-  this  Courts  hen 

'  '  such  visitors  are 

ton,  and  the  survivor  of  them,  his  heirs  and  assigns  for  al»>  the  trustees 
ever,  all  other  my  real  and  copyhold  estate  of  inheritance  estates. 
of  which  I  now  am  or  may  be  seised  during  my  life,  and 
which  is  not  hereinbefore  devised  or  disposed  of;  subject 
nevertheless  to  the  payment  of  the  said  annuity  of  600/. 
per  annum  to  my  said  dear  wife,  Susan  Morden,  during 
her  life :  to  have  and  to  hold  the  same  unto  the  said  Sir 
Edmund  Harrison,  Daniel  Morse,  and  P.  Bamardis* 
ton,  their  heirs  and  assigns,  in  trust,  and  for  the  uses,  in* 
tents  and  purposes  following ;  that  is  to  say,  I  will  and 
order  that  there  be  placed  in  the  college  now  finished  by 
me,  and  situate  in  a  certain  field  called  Greatstone,  in  the 
parish  of  Charlton,  near  Blackheath,  in  Kent,  as  many 
poor,  honest,  sober,  and  discreet  merchants  as  the  clear 
yearly  rent  and  revenue  of  my  said  real  or  copyhold  estate 
of  inheritance  will  maintain,  according  to  the  allotments 
and  provisions  hereunder  appointed ;  which  said  poor  mer- 
chants I  direct  may  be  of  the  age  of  fifty  years  a-piece  at 
the  least,  and  such  as  have  lost  their  estates  by  accidents, 
dangers  and  perils  of  the  seas,  or  by  any  other  accidents, 
ways  or  means  in  their  honest  endeavours  to  get  their  living 
by  way  of  merchandizing.  And  I  do  hereby  declare  my 
will  to  be,  that  each  of  the  said  poor  merchants  be  allowed, 
and  accordingly  I  do  give  and  allow  each  of  them,  a  pen- 
sion of  20/.  a-year  to  be  paid  and  laid  out  to  and  for  them 
in  such  manner  as  is  hereinafter  directed  and  appointed ; 
and  my  will  is,  that  there  shall  be,  with  and  out  of  their 
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said  pension  of  SOL  a-piece,  a  constant  table  and  commons 
kept  in  the  hall  of  the  said  college  for  the  provision  and 
sustenance  of  said  poor  merchants  to  dine  and  sup  toge- 
ther,  such  as  are  able  to  come  out  of  their  chambers,  every 
day  in  the  year,  and  for  such  as  are  not  able  to  come  out 
of  their  chambers,  such  provision  shaU  be  made  and  sent 
to  them  as  is  necessary  and  convenient  for  them  in  their 
conditions.  And  my  will  is,  that  the  said  decayed  mer- 
chants shall  always  in  the  said  college  wear  gowns  all 
alike,  and  that  out  of  their  said  SO/,  per  annum  a-piece 
shall  yearly  be  allowed  2L  a-piece  to  buy  them  new  gowns, 
and  also  II,  a-piece  to  buy  each  of  them  a  chaldron  of 
coals  for  firing  in  their  chambers,  and  the  remaining  17/. 
a-piece  shall  be  applied  to  the  maintenance  of  their  said 
table  and  commons,  and  for  the  buying  in,  dressing,  and 
preparing  of  their  provisions,  and  for  the  buying  in  of 
their  bread  and  beer,  and  also  coals  for  their  kitchen  and 
hall,  and  all  other  necessaries  whatsoever  for  their  mainte- 
nance and  provision ;  and  if  there  shall  be  any  surplus  of 
the  said  pensions  of  20L  a-piece  left  after  all  their  com- 
mons and  provisions,  gowns,  coals  and  other  necessaries 
paid  for,  that  the  same  shall  be  equally  divided  amongst 
them,  as  far  as  it  will  go,  towards  providing  them  clothes 
and  other  necessaries ;  and  my  will  is,  that  each  one  of 
them  shall  have  a  lodging  appointed  for  him  in  the  said 
college,  and  shall  be  constantly  resident  in  said  college. 
And  my  will  is,  that  there  shall  be  a  person  appointed  to 
be  treasurer,  to  take,  collect,  and  receive,  for  the  use  of  the 
said  college,  all  the  rents,  revenues,  sum  and  sums  of 
money  belonging  to  the  said  college,  and  who  shall  pay  and 
disburse  all  the  said  pensions  and  all  other  charges  and 
expenses  of  the  said  college  for  the  provisions,  repairs, 
wages,  and  other  expenses  whatsoever,  in  such  manner  as 
is  hereby  ordered  and  directed ;  and  shall  prepare  and 
keep  books  fairly  written  of  all  his  receipts  and  disburse- 
ments, to  be  perused  and  allowed  of  and  signed  by  the 
visitors  hereinafter  named  once  a-year  at  least,  and  oftener, 
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whenever  the  said  visitors  hereinafter  named  shall  call  for 
the  same ;  and  for  his  pains  and  trouble  therein  shall  have 
an  allowance  either  out  of  the  said  real  or  copyhold  estate, 
or  out  of  such  other  estate  as  is  hereby  given  or  intended 
to  be  given,  to  and  for  the  endowment  of  the  said  college, 
the  yearly  pension  or  sum  of  40/.  per  annum  by  the  said 
visitors  upon  their  perusal  of  his  accounts.  And  my  will  is, 
that  the  chapel  in  the  said  college  be  consecrated,  and  that 
there  be  a  sober,  devout,  and  discreet  person  in  holy  orders 
appointed  to  be  chaplain  to  the  said  college,  to  read  divine 
service  there  according  to  the  present  Liturgy  of  the 
Church  of  England  as  now  by  law  established,  twice  every 
day,  morning  and  evening,  and  also  to  preach  sermons 
twice  a-day  every  Sunday  in  the  year,  and  duly  to  ad- 
minister the  Holy  Sacrament,  and  to  visit  the  sick,  and 
bury  the  dead,  and  to  do  all  other  measures  and  things 
according  to  the  duty  of  his  function  and  place ;  and  for 
his  so  doing  he  shall  have  also  out  of  the  said  real  or  copy- 
hold estate,  or  such  other  estate  as  is  hereby  given  or  in- 
tended to  be  given  for  the  endowing  the  said  college, 
allowed  to  him  SOL  ;  and  the  said  chaplain  and  also  the 
said  treasurer  shall  have  their  diet  with  the  said  mer- 
chants in  the  hall  of  the  said  college,  and  also  their  lodg- 
ing in  the  said  college,  and  the  same  shall  be  answered 
out  of  the  estate  hereby  allotted  for  the  endowment  of  the 
college  aforesaid  $  and  my  will  is,  that  the  said  chaplain 
be  always  resident  to  do  his  duty  in  the  said  college,  and 
that  all  the  said  merchants  do  constantly  go  to  chapel  and 
divine  service  twice  every  day,  without  fail,  if  they  are  able. 
And  my  will  is,  that  the  merchants  themselves  within  the 
said  college  for  the  time  being,  by  majority  of  votes,  shall 
choose  one  or  more  at  a  tune,  and  as  often  as  they  please, 
out  of  their  own  number,  to  buy  in  all  the  provisions  and 
other  necessaries  for  the  said  college,  and  to  take  care 
thereof  and  deliver  out  the  same  to  the  cook  and  others 
of  the  said  college  as  occasion  shall  require,  without  any 
reward  or  advantage  thereof  to  be  made  for  his  or  their 
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pains,  believing,  since  I  gire  the  money  to  buy  m  all  things, 
they  will  not  think  it  a  burthen  to  buy  in  their  own  provi- 
sions and  necessaries.  And  my  will  is,  that  there  be  a 
cook  appointed  to  dress  all  the  provisions  of  the  said  col- 
lege»  who  shall  have  out  of  the  said  real  and  copyhold 
estate,  or  such  other  estate  as  is  hereby  given  for  the  pur- 
pose aforesaid,  not  only  10/.  a-year  wages,  but  also  his 
lodging  and  diet  in  the  said  college ;  and  that  there  be 
also  a  person  appointed  to  be  a  butler  to  take  care  of  all 
the  bread  and  beer  and  cheese,  and  to  lay  the  cloth,  and 
to  look  after  the  table-linen,  and  that  he  be  the  clerk  of 
the  chapel  for  the  time  being,  and  keep  the  same  clean, 
and  also  the  hall  and  all  the  public  rooms,  and  the  butlery 
and  cellars,  and  do  all  other  duties  of  a  butler;  and  for  his 
pains  he  shall  have  out  of  the  estate  before  or  hereafter 
given,  not  only  10/.  a-year  wages,  but  also  his  lodging  and 
diet  in  the  said  college.  And  my  will  is,  that  the  butler  do 
always  wait  upon  the  merchants  at  their  table  at  dinners 
and  suppers.  And  I  do  give  and  appoint  10/.  per  annum 
issuing  or  to  issue  out  of  the  estate  hereinbefore  or  here- 
inafter devised,  to  be  expended  or  laid  up  for  the  repairs 
of  the  said  college  and  premises,  and  the  utensik  and 
household  stuff  thereof  in  the  kitchen,  hall,  and  public 
rooms  at  the  said  college.  And  my  will  is,  that  my  exe- 
cutrix and  trustees  shall,  out  of  the  same  estate,  ftirnish 
the  chapel  of  the  said  college  with  all  things  decent  and 
necessary  for  the  same ;  and  also  shall  furnish  the  hall, 
kitchen,  pantries,  butleries,  washhouses,  and  all  the  public 
rooms  of  the  said  college  with  fit  and  convenient  furniture 
for  the  several  and  respective  uses  and  purposes  there 
requisite  and  necessary,  and  in  aid,  or  as  an  addition  to 
my  said  real  and  copyhold  estate :  and  that  the  number 
of  the  said  poor  merchants  may  be  increased  and  enlarged, 
my  will  and  desire  is,  and  I  do  hereby  order  and  direct, 
that  my  said  executrix,  with  the  assistance  of  the  trustees 
above-mentioned,  do,  with  all  convenient  speed,  collect 
and  get  in  all  my  personal  estate  whatsoever  and  where- 
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soever,  and  that  she  do,  with  as  much  haste  as  may  consist 
with  reason,  make  sale  thereof,  and  invest  and  lay  out  the 
nuHiey  arising  from  the  sale  of  the  said  personal  estate, 
and  which  shall  remain  after  my  debts,  particular  legacies, 
and  funeral  expenses  first  satisfied  and  paid,  in  a  purchase 
of  some  lands  or  hereditaments  of  inheritance  in  fise* 
simple.  And  I  will  and  direct  that  the  rents,  issues,  and 
fta&ts  thereof  be  added  to  the  rents  and  revenue  of  the 
real  estate  of  which  I  shall  or  may  die  seised ;  and  that  the 
said  estate  of  inheritance  so  to  be  purchased  by  the  pro- 
duce of  my  personal  estate  as  aforesaid  be  conveyed  to 
and  vested  in  the  said  Sir  Edmund  Harrison,  Daniel 
Morse,  and  P.  Barnardiston,  their  heirs  and  assigns ;  and 
that  the  rents  and  profits  thereof  be  applied  to  the 
same  uses  and  purposes  as  the  rents  and  profits  of  the 
real  estate  of  which  I  shall  die  seised  are  above  limited 
and  appointed,  and  shall  be  a  supply  to  the  same.  And  I 
do  hereby  direct  that  such  further  number  of  poor  mer« 
chants  be  received  and  admitted  into  the  said  college  as 
the  rents  and  profits  of  such  estate  so  to  be  purchased 
can  maintain  and  provide  for,  according  to  the  pensions 
above  limited  and  appointed,  with  respect  to  and  over  and 
above  the  allowances  above  made  for  the  said  lodging  and 
diet,  and  the  salaries  above  given  to  the  several  officers 
above-mentioned ;  which  said  additional  or  further  num* 
her  of  merchants  shall  have  the  same  allowance  and  be 
on  the  same  foundation  and  under  the  same  rules  and 
government  as  is  and  are  above  laid  down  and  appointed 
for  the  merchants  to  be  provided  for  out  of  my  present 
real  and  copyhold  estate.  And  I  do  further  direct,  that 
from  and  after  the  decease  of  my  dear  wife  the  said  an- 
nuity of  600/.,  together  with  all  other  the  estate  herein 
and  hereby  devised  and  bequeathed  unto  my  said  loving 
wife,  shall  also  be  an  addition  to  the  estate  hereinbefore  al- 
lotted for  the  endowment  of  the  said  college ;  and  shall  be 
to  the  same  uses  as  I  have  before  limited  and  appointed 
the  rents  and  revenues  of  the  real  estate  of  which  I  may 

c2 
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die  sebedy  and  of  the  other  estate  above  directed  to  be 
purchased.  And  I  do  hereby  declare  my  meaning  to  be, 
that  the  residue  of  all  my  estate  real  or  personal,  after  my 
debts,  particular  legacies,  and  funeral  charges  paid,  shall 
be  for  the  endowing  the  said  college,  and  for  answering  the 
several  provisions  and  pensions  to  such  officers  and  poor 
merchants  as  the  amount  of  such  my  estate,  when  all  in- 
vested in  land  or  hereditaments  of  inheritance,  will  provide 
for,  according  to  the  allowances  and  pensions  hereby  given 
or  intended  to  be  given,  together  also  with  the  sums 
hereby  directed  to  be  spent  in  the  entertaining  the  visitors 
herein  mentioned,  and  in  repairing  the  college,  and  other 
things  above  and  hereafter  specified :  and  for  further  ex- 
planation of  my  meaning  herein  I  do  will  and  direct  that 
there  be  that  prudent  care  taken  by  my  executrix  during 
her  life,  and  by  the  trustees  herein  appointed  after  her 
death,  that  there  be  not  at  any  time  admitted  into  the  said 
college  a  greater  number  of  poor  merchants  than  what 
the  revenue  appointed  for  the  endowment  of  the  said  col- 
lege is  sufficient  to  maintain  and  provide  for,  according 
to  the  pensions  above-mentioned ;  and  I  hereby  give  power 
to  my  said  executrix,  and  after  her  decease  to  my  said 
trustees,  to  reduce  or  increase  the  number  of  the  said 
poor  merchants  as  they  shall  think  fit,  having  always  re- 
spect to  the  income  and  revenue  of  the  estates  given  and 
appointed  for  the  endowment  of  the  college  aforesaid." 
After  a  direction  for  the  speedy  collection  and  conversion 
of  the  testator's  personal  estate,  the  produce  whereof  was 
to  come  in  aid  of  his  real  estate  for  the  endowing  of  the 
said  college,  the  will  proceeded, "  the  government  of  which 
said  college  I  will  to  be  as  foUoweth  ;  that  is  to  say,  my 
will  is,  that  the  sole  government  and  management  of  the 
said  college  shall  be  in  the  visitors  hereinafter  mentioned, 
and  their  successors  for  ever ;  and  first,  I  do  hereby  ap- 
point my  said  dear  wife  Dame  Susan  Morden,  Sir  Ed- 
mund Harrison,  Daniel  Morse,  and  P.  Barnardiston  to  be 
the  sole  visitors  thereof,  and  they  and  the  survivors  of 


IN  1837,  1838.  21 

them,  or  the  major  part  of  tfaem,  or  of  the  survivors  of 
them,  to  have  the  sole  management  and  government  there- 
of, to  place  and  displace  the  said  merchants,  chaplain, 
treasurer,  and  all  other  the  said  officers  and  persons  within 
the  said  college,  at  their  wills  and  pleasure,  and  to  make  such 
orders  and  rules  for  the  well  governing  thereof  as  they,  or 
the  major  part  of  them,  shall  from  time  to  time  in  their  dis- 
cretions think  fit ;  and  my  will  is,  that  they,  or  the  major  part 
of  them,  shall  visit  the  said  college  once  a  year  at  least,  and 
oftener  if  they  shall  think  fit ;  and  that  they,  or  the  major 
part  of  them,  shall  then  take  or  state  the  said  treasurer's  ac- 
counts, and  peruse  and  sign  the  same  if  they  shall  approve 
thereof,  and  if  not,  shall  call  the  said  treasurer  to  an  account 
for  all  such  monies  as  shall  come  to  his  hands  and  not  be 
disposed  of  according  to  this  my  will,  and  that  then  they 
shall  examine  into  the  well  governing  of  the  said  college, 
and  into  the  manners  and  behaviour  of  every  one  within 
the  said  college ;  and  if  they  find  that  the  said  treasurer, 
chaplain,  or  any  other  of  the  officers  of  the  said  college  do 
not  behave  themselves  according  to  their  duty,  then  or  at 
any  other  time  to  displace  them  and  appoint  others  in 
their  rooms,  by  a  writing  under  their  several  and  respective 
hands  and  seals,  or  under  the  hands  and  seals  of  the 
major  part  of  them;  and  also  then  to  examine  into  the 
manners  and  good  behaviour  of  all  the  said  merchants,  and 
whether  they  keep  constantly  to  chapel  and  are  resident 
in  the  said  college ;  and  if  they  find  them  guilty  of  any 
sort  of  iU-behaviour,  or  not  keeping  strictly  to  the  rules 
and  orders  of  the  college,  or  guilty  of  swearing,  drunken- 
ness, or  any  debauchery,  or  not  keeping  constantly  to 
chapel,  or  not  being  resident,  that  then  or  at  any  time 
afler,  by  any  writing  under  their  hands  and  seals,  or  under 
the  bands  and  seals  of  the  major  part  of  them,  they  shall 
and  may  displace  and  turn  them  out,  and  may  put  in  such 
other  merchants  as  in  their  discretion  they  shall  think  fit, 
according  to  the  intention  of  this  my  will ;  and  they  shall 
then  view  all  the  repairs  done  or  to  be  done  in  the  said 
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college  or  utensils  of  household  stuff,  and  give  such  orders 
therein  as  to  them  shall  seem  meet;  and  my  will  is,  and  I 
do  hereby  give  10/.  per  annum  for  ever«  to  be  expended 
in  a  dinner  for  the  vbitors  in  the  said  hall  on  the  day  of 
their  visitation,  and  for  providing  of  hay  and  com  for  their 
horses,  and  after  they  have  dined,  all  the  provisions  re- 
maining to  be  given  to  the  merchants  within  the  said  col- 
lege; and  my  will  is,  that  there  be  rooms  prepared  for  their 
reception.  And  my  will  is,  that  immediately  after  the  de- 
cease of  any  two  of  them,  the  said  visitors  above-mentioned, 
that  Sir  John  Buckworth,  Sir  Humphry  Edwin,  John  Mor- 
rice,  Esq.,  William  Fawkenner  and  Mr.  Justus  Otgher,  all 
of  London,  Turkey  merchants,  shall  be  trustees  and  visitors 
of  the  said  college  during  their  lives,  together  with  the  then 
surviving  visitor  or  visitors  of  the  said  college  above-named; 
and  that  then  all  the  said  trustees  and  visitors  do  visit  the 
said  college,  and  execute  all  the  said  powers  and  authorities 
above-mentioned  to  be  given  to  the  said  first  above-named 
trustees  and  visitors ;  and  as  often  as  any  one  of  all  the 
said  visitors  shall  happen  to  die,  that  then  immediately 
all  the  surviving  visitors,  or  the  major  part  of  them,  shall 
meet,  and  under  their  hands  and  seals  constitute  and  ap- 
point some  one  of  the  said  Turkey  Company  to  supply  the 
place  of  such  deceased  visitor,  and  to  be  visitor  with  them 
during  his  life ;  or  if  more  than  one  happen  to  be  dead, 
then  to  constitute  and  appoint  so  many  of  the  Turkey 
Company  to  be  visitors  for  their  lives,  in  the  place  of  those 
that  are  deceased,  as  will  still  keep  up  their  number  of 
seven  visitors,  to  have  always  the  sole  government  and 
management  of  the  said  college,  according  to  the  true  in- 
tention of  this  my  last  will  and  testament.  And  my  will 
is,  that  so  for  ever  as  often  as  any  of  the  said  visitors  shall 
die,  the  surviving  visitors  shall  from  time  to  time  consti- 
tute and  appoint  discreet  persons  members  of  the  said 
Turkey  Company  to  supply  their  places,  and  to  fill  up 
their  number  of  seven  visitors ;  and  if  it  should  so  happen 
that  all  the  visitors  of  the  said  college  should  die  without 
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choosing  others  to  succeed  them,  then  my  will  is,  that  the 
Turkey  Company  shall  choose  seven   members  of  their 
company  to  be  visitors  of  the  said  college  for  their  lives, 
and  that  they  choose  their  successors  accordingly  in  manner 
and  form  aforesaid  for  ever.    And  my  will  is,  that  if  the 
said  Turkey  Company  should  fail,  and  there  be  no  such 
company  as  now  trades  to  Turkey,  so  that  there  cannot 
be  visitors  chosen  out  of  the  members  of  the  said  Turkey 
Company,  that  then  the  surviving  visitors,  or  the  major 
part  of  them,  shall  constitute  and  appoint  so  many  out  of 
the  East  India  Company  as  will  fill  up  and  complete  the 
number  seven ;  and  if  that  Company  shall  fail  and  there  be 
no  such  Company  as  now  trades  to  the  East  Indies,  then 
out  of  the  Court  of  Aldermen  of  the  city  of  London,  to 
be  visitors  for  their  lives  with  them  as  will  make  up  their 
number  seven  visitors  for  ever,  and  so  thenceforward  for 
ever,  from  time  to  time,  the  surviving  visitors,  as  often  as 
any  shall  die,  shall  choose  fit  and  discreet  persons  out  of 
the  said  Court  of  Aldermen  to  be  visitors  of  the  said 
college ;  and  if  the  said  Court  of  Aldermen  shall  happen 
to  fail,  and  there  be  no  such  Court  of  Aldermen  nor 
Turkey  Company  to  choose  out  of,  then  my  will  is,  that 
the  surviving  visitors  shall  from  time  to  time  and  at  all 
times  when  one  or  more  of  the  said  visitors  shall  die, 
constitute  and  appoint  one  or  more  to  make  up  their 
number  seven  of  such  discreet  and  grave  persons,  gentle- 
men of  the  county  of  Kent,  as  the  then  surviving  vbitors, 
or  the  major  part  of  them,  in  their  discretion  from  time  to 
time  shall  think  fit,  to  be  visitors  of  the  said  college  for 
their  lives,  and  so  shall  choose  visitors  successively  out  of 
the  gentlemen  of  the  county  of  Kent  to  make  up  their 
number  seven  for  ever ;  but  so  long  as  there  shall  be  a 
Turkey  Company,  and  whensoever  they  shall  be  restored, 
my  will  is,  that  the  visitors  shall  from  time  to  time,  upon 
the  death  of  any  of  the  said  visitors,  be  chosen  out  of  the 
said  Turkey  Company.    And  I  will  and  direct,  that  the 
said  trustees  and  visitors  from  time  to  time,  and  at  all  times 
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hereafter,  when  and  so  often  as  or  before  they  shall  happen 
to  be  reduced  to  two  in  number,  in  whom  the  inheritance 
of  the  estate  hereby  devised  or  to  be  purchased  as  aforesaid 
shall  then  be  vested,  shall  convey  and  assure  the  inheritance 
and  fee-simple  of  the  said  estates  to  the  use  of  themselves 
and  all  other  the  then  present  visitors  for  the  time  being, 
and  of  their  heirs  and  assigns,  for  the  purposes  afore- 
said :  and  my  will  and  meaning  is,  that  as  well  the  charges 
of  so  conveying  and  transferring  the  said  estates,  as  all 
other  charges  and  expenses  in  or  about  making  purchases 
and  ordering  and  managing  the  estate  or  revenues  where- 
with the  said  college  is  hereby  endowed  or  intended  to  be 
endowed  as  aforesaid,  other  than  the  expenses  of  the 
visitations  which  are  hereby  already  provided  for,  shall  be 
borne  and  sustained,  and  in  the  first  place  allowed  and  de- 
ducted out  of  the  estates  or  revenue  aforesaid.  And  my 
will  is,  that  so  often  as  any  of  my  name,  or  my  own  or  my 
wife's  relations,  shall  be  qualified  to  be  chaplain  or  other- 
wise qualified  to  perform  any  of  the  ofiices  in  the  said  col- 
lege, or  be  within  the  intention  of  this  my  will,  to  be  put 
in  to  receive  the  charge  of  the  said  college,  that  they  shall 
be  put  upon  an  election  preferred  before  others,  and  be 
put  into  the  said  ofiices  of  the  said  college  for  which  they 
are  qualified,  and  put  in  to  receive  the  charge  thereof  be- 
fore any  other  persons  whatsoever. 

By  a  codicil  dated  the  9ch  March,  1702,  the  testator, 
after  reciting  that  he  had  attended  the  House  of  Com* 
mens  in  expectation  of  obtaining  an  exemption  for  the 
college  from  payment  of  taxes,  but  could  not  prevail,  de- 
clared that  the  pension  of  201.  to  each  of  the  poor  mer- 
chants should  be  reduced  to  15/. 

Sir  John  Morden  died  in  the  year  1708.  In  his  life- 
time nineteen  orders  were  prepared  and  directed  by  him 
to  be  observed  in  the  college,  to  which  the  visitors  and 
trustees,  soon  after  his  death,  added  thirty-eight.  At  sub- 
sequent periods  their  successors  had  made  orders.  Some 
of  these,  dated  in  the  early  part  of  the  last  century,  related 
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to  a  division  made  of  the  college  garden  between  the 
treasurer  and  chaplain. 

In  the  11th  of  George  3,  an  act  of  parliament  was  Actof  pariia- 
passed,  by  which,  after  reciting  that  the  pensions  of  151.  IJ^u-^tte  fofih. 
a-year  were  too  small  and  inadequate  to  induce  merchants  iocrrase  of  th« 
of  a  liberal  education,  who  have  fallen  to  decay  by  un-  officers  of  a 
avoidable  accidents  and  unforeseen  events,  and  are  aged  Ihe  pensions  of 
and  infirm,  to  apply  to  partake  of  the  said  charity;  for  {J^^.q^'^IJ^®'^'^' 
remedy  thereof  and  to  the  end  that  proper  persons  might  amount  fixed  by 
be  encouraged  to  apply  for  admission  into  the  college,  and  will. 
the  pious  charitable  intentions  of  the  said  Sir  John  Morden 
more  effectually  carried  into  execution,  it  was  enacted, 
that  it  should  be  lawful  at  any  time  thereafter  for  the 
trustees  of  the  college  for  the  time  being,  and  they  were 
thereby  empowered,  to  increase  the  salaries  payable  to  the 
treasurer  and  chaplain  respectively  to  such  sum  of  money 
as  they  should  think  proper  and  reasonable,  not  exceeding 
50/.  yearly,  and  also  to  increase  the  pensions  payable  to 
each  poor  merchant  admitted  into  the  college  to  such  sum 
or  sums  of  money  as  they  should  think  proper  and  rea- 
sonablcj  not  exceeding  the  sum  of  40/.  to  each  poor  mer- 
chant yearly,  any  restriction  contained  in  the  will  or 
codicil  of  the  said  Sir  John  Morden  to  the  contrary 
thereof  in  anywise  notwithstanding. 

The  information  filed  in  February,  1833,  at  the  relation 
of  certain  of  the  poor  merchants,  against  the  visitors  and 
trustees,  alleged  a  great  augmentation  of  the  revenues  of 
the  charity,  and  that  the  same  very  much  exceeded  the 
expenditure,  and  that  the  treasurer  and  chaplain  had  been 
permitted  to  appropriate  to  their  use  sundry  apartments 
and  other  premises  originally  intended  for  the  accommo- 
dation  and  use  of  the  poor  merchants. 

By  the  decree  made  by  the  Master  of  the  Rolls  on  the 
6th  June,  1884,  it  was  referred  to  the  Master  to  take  an 
account  of  the  estates  and  property  belonging  to  the 
charity,  and  also  to  take  an  account  of  the  rents,  divi- 
dends, and  income  thereof  received  by  the  defendants 
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since  the  filing  of  the  infonnation  and  of  the  application 
thereof:  and  it  was  ordered  that  the  Master  should  state 
what  was  the  annual  expenditure  of  the  charity,  and  what 
was  the  surplus  of  the  annual  income  thereof  above  such 
expenditure :  and  it  was  ordered  that  it  should  be  referred 
to  the  Master  to  inquire  and  state  to  the  Court  whether 
it  was  fit  and  proper  that  any  and  what  increase  should  be 
made  to  the  allowances  at  present  granted  to  the  pension- 
ers^  and  whether  any  and  what  addidons  should  be  made 
to  the  number  of  pensioners  maintained  at  the  college ; 
and  if  the  Master  should  be  of  opinion  that  it  would  be 
fit  and  proper  that  any  addition  should  be  made  to  the 
number  of  pensioners  maintained  at  the  college,  then  it 
was  ordered  that  he  should  inquire  and  state  to  the  Court 
whether  it  would  be  fit  and  proper  that  any  alterations 
should  be  made  in  the  buildings  of  the  college,  or  any 
additions  thereto:  and  it  was  ordered  that  the  Master 
should  inquire  and  state  to  the  Court  whether  the  trea- 
surer and  chaplain  of  the  college,  or  either  of  them,  held 
or  occupied  any  and  what  apartments  or  buildings  belong- 
ing to  the  said  college,  over  and  above  the  lodgings  assign- 
ed to  them  respectively  in  and  by  the  statutes  of  the 
charity :  and  it  was  ordered  that  the  said  Master  should 
also  inquire  and  state  to  the  Court  whether  the  treasurer 
and  chaplain  respectively,  or  either  of  them,  held  or  en- 
joyed any  and  what  part  or  parts  of  the  garden  or  lands 
of  or  belonging  to  the  college  for  their  or  his  own  private 
use :  and  it  was  ordered  that  the  Master  should  inquire 
and  state  to  the  Court  whether  it  would  be  fit  and  proper 
that  any  and  what  increase  should  be  made  to  the  allow- 
ance granted  to  the  treasurer  of  the  college :  and  it  was 
ordered  that  the  Master  should  inquire  and  state  to  the 
Court,  whether  it  would  be  necessary  or  expedient  that 
any  application  should  be  made  to  parliament  for  the  pur- 
pose of  carrying  into  efiTect  all  or  any  of  the  matters  which 
he  might  report  as  fit  and  proper  to  be  done. 
The  Master,  by  his  Report,  dated  the  9th  May,  1836, 
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after  stating  the  income  of  the  charityi  and  the  outgoingSi 
expressed  his  opinion  that  an  increase  of  80L  a  year 
should  be  made  to  the  allowances  of  the  pensioners ;  and 
he  set  forth  affidavits  from  which  it  appeared  that  there 
were  no  statutes,  or  any  order  or  direction,  laid  down  by 
the  founder  of  the  college,  or  by  the  trustees  and  visitors, 
in  regard  to  the  number  of  apartments  or  buildings  to  be 
held  by  the  treasurer  and  chaplain,  and  that  they  respec- 
tively held  such  apartments  or  rooms  as  were  assigned  to 
them  by  the  trustees  and  visitors ;  and  that  various  sets 
of  rooms,  which  appeared  from  the  original  design  in  the 
construction  of  the  building  to  have  been  intended  for 
pensioners,  had  been  appropriated  to  the  use  of  the  chap- 
lain and  treasurer,  but  that  the  former  had  given  up  his 
sets.      It  also  appeared  from  such  affidavits  that  the 
treasurer  and  chaplain  held  certain  garden  ground  and 
fields  belonging  to  the  charity  for  their  own  use :  and  the 
Master  was  of  opinion  that  an  increase  not  exceedmg 
301*  should  be  made  to  the  treasurer's  allowance,  and  that 
an  addition  should  be  made  of  five  to  the  number  of  39 
pensioners  then  maintained  at  the  college,  and  that  addi- 
tional buildings  should  be  erected  for  the  accommodation 
of  such  five  pensioners ;  and  that  application  should  be 
made  to  parliament  to  carry  into  effect  what  related  to 
the  increase  to  the  allowance  of  the  pensioners  and  the 
salary  of  the  treasurer,  or  to  repeal  so  much  of  the  above 
act  of  parliament  as  relates  to  such  matters. 

The  relators  took  exceptions  to  this  Report,  as  re* 
garded  the  amount  of  the  increase  to  the  allowance  of 
the  pensionersi  the  addition  to  the  number  of  the  pen- 
sioners, and  the  consequently  additional  buildings;  and 
it  was  argued,  on  the  relators'  behalf,  that  considering 
it  was  the  intention  of  Sir  John  Morden  to  benefit  indi- 
viduals who  had  formerly  enjoyed,  not  merely  the  com- 
forts but  the  luxuries  of  life,  that  the  augmentation  of 
income  ought  ratiier  to  be  applied  in  the  increase  of  the 
penskms  of  the  poor  merchants  than  in  adding  to  their 
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numbers ;  unless  indeed  it  could  be  sbown  that  the  pre- 
sent pensions  were  fully  adequate  to  their  comfortable  sub- 
sistence.   This  view,  upon  consideration  of  the  will,  was 
adopted  by  the  Master  of  the  Rolls. 
College  bailt  for      By  the  order  made  on  further  directionsi  pronounced 
pMr'merehrnto  by  the  Master  of  the  RoUs,  it  was  declared  that  the  pen- 
thefr  «uto  by    "o^ers  of  the  charity  were  entitled  to  have  the  salaries 
perils  of  the  eea  allowed  to  them  increased  from  40/.  per  annum  to  121. 

or  other  scci> 

denti.    Look-  per  annum  each,  and  that  no  addition  ought  to  be  made 

orynoot  wb?  &^  present  to  their  number  of  S9,  and  that  the  chaplun 

orihb*chimt  ^*  and  treasurer  of  the  said  charity  were  entitled  to  continue 

its  iDcreaaed  '  in  the  occupatiou  of  the  apartments  they  then  held  with- 

income  should  ^         •    i*       .  i«     .. 

be  devoted  to      out  prejudice  to  any  application  upon  any  vacancy  accru* 

forta^rsVp^rt^  ^"2  *°  *^^®  ^®^^®  respectively,  but  that  such  chaplain 
rather  than  to     and  treasurer  of  the  said  charity  were  not  either  of  them 

the  augmenta-  .  •    *         ,  i     •  .  i       •  i»    i 

tion  of  their       entitled  to  the  exclusive  occupation  and  enjoyment  oi  the 
Dumber.  gardens  and  fields  in  the  Master's  Report  mentioned; 

and  it  was  decreed  that  the  salary  of  the  treasurer  should 
be  increased  to  100/.  per  annum ;  and  it  was  ordered  that 
the  trustees  of  the  charity  should  be  at  liberty  to  apply 
for  an  act  of  parliament  to  repeal  so  much  of  the  act  of 
parliament  made  and  passed  in  the  11th  George  S,  as 
authorised  the  trustees  of  the  college  for  the  time  being 
to  increase  the  salaries  payable  to  the  treasurer  and  chap- 
lain of  the  said  college  respecdvely,  to  such  sum  or  sums 
of  money  as  they  should  think  proper  and  reasonable, 
not  exceeding  50/.  yearly,  and  also  to  increase  the  pen- 
sions to  each  poor  merchant  admitted  into  the  college  to 
such  sum  as  they  should  think  proper  and  reasonable, 
not  exceeding  the  sum  of  40/.  to  each  poor  merchant, 
any  restriction  contained  in  the  said  will  or  codicil  of  the 
said  Sir  John  Morden  to  the  contrary  thereof  in  anywise 
notwithstanding;  and  the  said  trustees  were  ordered  to 
proceed  to  obtain  an  act  of  parliament  for  the  purpose 
of  increasing  the  said  salaries,  and  obtaining  the  said  re-> 
peal  aforesaid,  and  to  enable  the  Court  of  Chancery  to 
sanction  and  confirm,  or  to  alter  or  vary  such  scheme  or 
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schemes  as  slioukl  be  approved  of  by  the  Master  as  there- 
inafter directed,  or  to  alter  or  vary  the  same  from  time 
to  time  as  circumstances  might  require.  And  it  was  re- 
ferred back  to  the  Master  to  review  his  Report  as  to  the 
scheme  therein  set  forth^  having  regard  to  the  declaration 
in  the  now  stating  order  made ;  and  also  to  inquire  and 
state  to  the  Court  what  repairs  were  proper  and  neces- 
sary to  be  done  to  the  college  or  to  the  buildings  belong- 
ing thereto ;  and  what  occupation  or  employment  of  the 
gardens  and  fields  would  be  most  for  the  benefit  of  the 
charity :  and  the  said  Master,  in  making  such  inquiries, 
was  to  be  at  liberty  to  state  his  opinion  thereoui  and  ako 
any  special  circumstances  relating  thereto. 

From  all  the  material  parts  of  this  order  the  defendants 
appealed.  The  ground  of  the  appeal  was  thus  stated : — 
*'  That  your  petitioners  are  advised,  and  submit  that  the 
directions  contained  in  the  will  of  the  said  Sir  J.  Mor- 
den,  and  the  rules  and  regulations  left  by  him,  are  of  a 
nature  which  leave  the  government  and  management  of 
the  said  college  with  the  trustees  and  visitors,  and  so  as 
to  exclude  this  Honorable  Court,  to  a  very  great  extent, 
from  having  to  interfere  therein ;  and  they  are  advised, 
and  submit  that  the  said  decree,  and  the  directions  con- 
tained therein,  as  to  the  act  of  parliament  to  be  obtained, 
materially  alters  and  varies  the  terms  of  the  will  of  the 
said  Sir  J.  Morden,  and  the  rules  and  regulations  laid 
down  by  him,  for  the  government  and  conduct  of  the 
sud  college  by  the  trustees  and  visitors." 

Mr.  Tinney,  Mr.  Knight,  and  Mr.  Richards,  for  the 
appellants,  read  and  commented  upon  all  the  passages  in 
the  will  of  Sir  J.  Morden  set  out  above.  The  defendants 
bad  indeed  the  legal  estate,  but  in  other  respects  their 
duties  were  merely  visitorial.  The  treasurer  was  to  receive 
and  pay.  An  annual  supervision  was  contemplated  to  be 
sufficient.  By  the  will  they  were  almost  always  termed 
visitors  (a).    The  minute  directions  contained  therein  (to 

(fl)  In  Green  v.  Rutherford,  1  Vesey,  sen.,  462,  472,  Lord 
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say  nothing  of  the  statutes  or  orders)  manifested  an  inten* 
tion  to  ayoid  all  intervention  of  the  Court,  and  to  leave 
every  thing  to  the  defendants.  Besides,  there  was  a  clause 
expressly  giving  to  them  the  sole  management  and  govem* 
ment.  The  only  pretence  for  coming  to  this  Court  is 
upon  the  question,  whether  Uie  number  of  pensioners  shall 
be  increased,  or  an  addition  made  to  the  allowances  of 
those  whom  the  present  building  will  accommodate.  Many 
clauses  of  the  will  give  this  dbcretion  to  the  defendants. 
They  may  increase  or  diminish  the  number  of  pensioners, 
and  are  most  capable  of  deciding  whether  the  present 
inmates  of  the  hospital  have  all  reasonable  comforts. 
AHorney-General  v.  Butler^  Skinner,  644;  AHcmey^ 
General  v.  Lock,  3  Atkyns,  164  (a  case  upon  this  very 
chftrity);  Aiiomey-General  v.  Harrow  School,  S  Vesey, 
sen.  651.  The  present  appeal  does  not  propose  to  shut 
out  the  jurisdiction  altogether,  which,  looking  at  the  terms 
of  the  will,  it  might  very  well  have  done.  The  decree  of 
the  6th  June,  1884,  ought  never  to  have  been  pronounced. 
We  desire  to  be  allowed  to  amend  our  petition,  and  to 
appeal  against  that  decree  also. 

Mr.  Temple  and  Mr.  Cooper,  for  the  respondents, 
stated,  that  since  the  hearing  at  the  Rolls  an  error  had 
been  discovered  in  the  computation  of  the  net  revenue  of 
the  charity^  and  that  they  did  not  therefore  urge  that  the 
pension  of  the  poor  merchants  ought  to  be  fixed  at  a 
higher  sum  than  that  mentioned  in  the  Master's  Report. 
They  further  stated,  that  if  the  treasurer  gave  up  posses- 
sion of  the  apartments  held  by  him,  which  were  evidently 

Hardwicke,  after  saying  that  if  either  the  crown  or  the  subject 
creates  an  eleemosynary  foundation,  and  vests  the  charity  in  the 
persons  who  are  to  receive  the  benefit  of  ie,  the  law  allows 
the  founder^  or  his  heirs,  or  the  person  specially  appointed  by 
him,  to  be  visitor,  to  determine  concerning  his  own  creation, 
adds,  "  if  the  charity  is  not  vested  in  the  persons  who  are  to 
partake,  but  in  trustees  for  their  benefit,  no  visitor  can  arise  by 
implication,  but  the  trustees  have  that  power."  * 
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designed  by  Sir  John  Morden  for  pensionersi  the  college, 
with  very  trifling  alteration  or  addition  to  the  principal 
edifice  or  the  outbuildingSi  would  be  capable  of  containing 
forty-four  pensionersi  aa  recommended  by  the  Master,  be* 
sides  the  officersi  attendantSi  and  servants. 

Mr.  Wray^  for  the  Attorney-Genera]. 

The  Lord  Chancbllor  thoughti  that  as  the  defendants 
bad  clearly  the  power  of  administering  the  revenues,  the 
circumstance  of  their  being  visitors  was  no  sufficient  reason 
for  the  Court  withholding  its  assistance,  if  required.  The 
matter  was  frequently  discussed,  and  his  lordship  express* 
ed  bis  opinion  upon  the  principal  points  in  difference,  and 
desired  that  minutes,  in  conformity  with  that  opinion,  should 
be  proposed  both  by  the  relators  and  the  defendants* 


Subsequently  the  Lord  Chancellor  made  the  following 
observations.  They  are  here  inserted  as  affording  in- 
formation respecting  the  subjects  of  the  Court's  interfer- 
ence when  the  characters  of  visitors  and  trustees  are  united 
in  the  same  persons- 

The    Lord  Chancellor. — When    this  appeal   was  Matters  in 
argued  before  me,  I  expressed  my  opinion  upon  most  of  wiinVteHSe'*'* 
the  points  which  were  discussed,  and  it  stood  over  for  the  ^^^^  ^V^\ 

^  ^  ^  ^  persons  both 

purpose  of  each  side  preparing  the  minutes  for  carrying  visitors  and 
that  opinion  into  effect;  this  has  been  done,  but  neither  of 
the  minutes  meet  my  view  of  the  case.    I  expressed  my 
opinion  to  be  in  conformity  with  the  Master's  Report,  that 
the  number  of  the  pensioners  ought  to  be  increased  to 
forty-four,  and  the  allowance  of  each  to  60/.  per  annum ; 
that  neither  the  chaplain  or  the  treasurer  was  entitled  to  The  officers  of 
hold  any  of  the  apartments  intended  for  the  pensioners,  L^rraUt^"o^ 
to  the  prejudice  at  least  of  any  of  the  forty-four,  or  to  occupy  apart- 

^  ments  and  other 

bold  any  garden  or  field  for  their  own  exclusive  benefit ;  premises  de- 
but  that  the  treasurer's  salary  ought  to  be  increased  to  1002.  accommodatfon 
per  annum,  including  the  allowance  for  diet,  and  that  it  J[  jj*®  ^^^^^ 
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would  be  proper  to  apply  to  parliament  for  an  act  for 
carrying  the  proposed  arrangement  into  eflfect.     The 
Master's  Report  in  execution  of  the  original  decree  found 
the  affirmative  of  all  these  propositions,  except  as  to  the 
apartments,  garden  and  fields  occupied  by  the  chaplain 
and  treasurer,  as  to  which  it  only  finds  the  facts.    There 
is,  therefore,  no  distinct  finding  that  any  of  the  apart* 
ments  occupied  by  the  treasurer  were  originally  intended 
for  the  use  of  the  pensioners,  although  the  Master's  Re- 
port states  affidavits  which  seem  to  leave  little  doubt  of 
the  fact.     It  appears  to  me  that  the  correct  course  of 
carrying  into  effect  the  judgment  I  have  formed  upon  the 
merits  will  be,  first,  to  reverse  the  Master  of  the  Rolls' 
decree,  except  so  much  of  it  as  declares  that  the  chaplain 
and  treasurer  of  the  charity  were  not  either  of  them  en- 
titled to  the  exclusive  occupation  and  enjoyment  of  the 
garden  and  fields  in  the  Master's  Report  mentioned,  and  as 
refers  it  to  the  Master  to  inquire  and  state  to  the  Court 
what  repairs  are  proper  and  necessary  to  be  done  to  the 
college  or  the  buildings  belonging  thereto,  and  what  occu- 
pation or  employment  of  the  garden  and  fields  hitherto 
occupied  by  the  chaplain  and  treasurer  would  be  most  for 
the  benefit  of  the  charity,  together  with  liberty  to  state 
special  circumstances,  and  the  direction  as  to  costs.    And 
in  lieu  of  the  parts  reversed  I  propose  to  declare,  that 
neither  the  chaplain  nor  the  treasurer,  nor  any  other 
person,  ought  to  occupy  any  apartment  or  room  of  the 
college  intended  for  the  use  of  the  pensioners,  to  the 
prejudice  of  any  of  the  forty-four  pensioners  intended  to 
be  lodged  in  the  college ;  and  to  inquire  whether  any,  and 
if  any,  which  of  the  apartments  or  rooms  occupied  by  the 
chaplain  or  treasurer,  or  either  of  them,  were  intended  for 
the  use  of  the  pensioners,  and  whether  their  continuing  to 
occupy  the  same  will  be  to  the  prejudice  of  any  of  the 
said  forty-four  pensioners.    Let  the  Master  inquire  in 
what  manner  and  whether,  by  alterations  or  new  arrange- 
ments of  the  exbting  buildings,  or  by  erecting  new  build- 
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^^S^»  proper  accommodation  can  be  prepared  for  suck 
forty-four  pensioners,  and  for  such  attendants  and  servants 
as  ought  to  reside  within  the  college ;  and  what  sum  it  will 
require  to  make  such  alterations  and  new  arrangements,  or 
new  buildings,  and  such  new  repairs  as  the  Master  shall 
find  to  be  proper  and  necessary  to  be  done,  and  out  of 
what  fund  the  same  ought  to  be  paid.  And  let  the 
Master  carry  on  the  account  directed  by  the  original 
decree  up  to  the  time  of  making  his  subsequent  report, 
and  state  what  will  be  the  amount  and  annual  income  of 
the  estates  and  property  of  the  said  charity,  after  provid- 
ing for  such  repairs,  alterations,  or  new  buildings.  It 
appears  to  me  to  be  impossible  with  propriety  to  direct 
the  actual  payment  of  the  increased  allowances  for  the 
future,  until  I  know  the  result  of  these  inquiries.  I  should 
greatly  regret  to  deprive  the  poor  people  of  any  comfort 
which  they  have  been  in  the  habit  of  receiving;  the  trustees 
will,  probably,  in  the  exercise  of  their  discretion,  not  think 
that  they  are  incurring  any  risk  in  continuing  the  payment 
of  60/.  per  annum,  if  they  are  satisfied  that  the  funds  are 
ample.  I  find  that  there  were  proposals  before  the  Master 
of  the  Rolls,  that  the  Master  should  settle  and  approve  of 
a  scheme  for  the  future  management  of  the  charity  pro- 
perty; no  objections  appear  at  the  time  to  have  been 
made  to  the  proposition,  but  the  Master  of  the  Rolls 
thought  it  would  lead  to  useless  expense.  I  am  desirous, 
if  possible,  to  avoid  entering  into  a  detail  of  the  facts 
which  are  before  me,  and  I  hope,  therefore,  no  objection 
will  be  made  to  a  reference  for  that  purpose.  If  there 
should  be  an  objection,  I  will  consider  whether,  in  the  pre- 
sent state  of  the  cause,  I  can  make  such  a  reference ;  I 
have  no  doubt  of  the  expediency  of  making  it.  Assum- 
ing, therefore,  that  this  will  form  part  of  my  decree,  the 
application  to  parliament  will  be  for  an  act  to  authorise 
the  increase  of  salary  and  allowance  proposed  by  the 
Master's  Report,  and  such  scheme  for  the  future  manage- 
ment of  the  charity  estates  and  property  as  the  Court  may 
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approve ;  and  there  can  be  no  difficulty  in  obtaining  the 
Master's  Report  in  time  to  obtain  such  an  act  during  the 
next  session  of  parliament.  I  must  be  informed  whether 
the  parties  concur  in  that  latter  part,  there  being  a  new 
scheme  directed  for  the  future  management  of  the  charity. 
It  forms  no  part  of  the  Master  of  the  Rolls*  decree. 


Under  the  sta-         By  the  3d  section  of  the  statute  of  charitable  uses  (43  Eliza- 

tute  of  charita-    beth,  c.  4),  it  is  provided  that  neither  that  act,  nor  any  thing 

Elii.,  a  com-       therein,  shall  extend  to  any  city  or  town  corporate,  or  to  any  of 

mission  may  be   t^g  lands  or  tenements  given  to  such  charitable  uses,  within  any 

granted,  the  .      .  ^  ,  ,  .  •  , 

visitors  being      ^^ch  City  or  town  corporate  where  there  is  a  special  governor 

trustees  also.  or  governors  appointed  to  govern  or  direct  such  lands,  tene- 
ments, or  things  disposed  to  any  of  the  uses  aforesaid,  neither 
to  any  college,  hospital,  or  free  school,  which  have  special  visi* 
tors,  or  governors,  or  overseers  appointed  therein  by  their 
founders;  But  it  was  soon  held,  that  where  the  visitors  are 
trustees  also,  a  commission  might  be  granted ;  Hynshaw  v.  Mor- 
peth  Corporation,  Duke,  69  ;  Bridgman,  242 ;  Sutton  Colefieidf 
Duke,  68  ;  Bridgman,  642.  In  Eden  v.  Forster,  2  Peere  Wil- 
liams, 325,  the  case  of  the  Birmingham  Grammar  School,  heard 
by  Lord  King,  assisted  by  Chief  Justice  Eyre  and  Chief  Baron 
Gilbert,  it  is  said,  "  in  those  cases  where  the  governors  or  visitors 
are  said  not  to  be  accountable,  it  must  be  intended  where  such 
governors  have  the  power  of  government  only,  and  not  where 
they  have  the  legal  estate  and  are  intrusted  with  the  receipt  of 
rents  and  profits  ;  for  it  would  be  of  the  most  pernicious  conse- 
quence imaginable,  that  any  persons  intrusted  with  the  receipts 
of  rents  and  profits,  and  especially  for  a  cliarity,  though  they 
misemploy  never  so  much  these  rents  and  profits,  should  yet  be 
unaccountable  for  these  receipts;  this  would  be  such  a  privilege 
as  might  of  itself  be  a  temptation  to  a  breach  of  trust.**  See 
also  the  reports  of  the  same  case  in  Gilbert's  Cases  in  Equity, 
p.  178  ;  and  Select  Cases  in  Chancery,  p.  36.  Chelmsford  Poor 
V.  Mildmay,  Duke,  83,  Bridgman,  574,  it  is  observed,  by  Sir 
S.  Romilly,  (15  Vesey,  311,)  was  determined  in  the  most  tu- 
multuous time  of  the  Commonwealth,  the  year  1649,  and  is 
not  considered  as  law  by  Duke,  being  against  all  the  other 
cases. 
This  construe-  The  58th  George  3,  c.  91,  an  act  for  appointing  commissioners 
lion  adopted  by  jq  inquire  concerning  charities,  in  like  manner  exempted  from 
commissiooersy   its  operation  colleges,  free  schools,  or  other  charitable  institu* 
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tions  for  the  purposes  of  education^  having  special  visitors,  go- 
vernors, or  overseers  appointed  by  their  founders  (section  1£). 
The  commissioners  appointed  under  this  act  state,  in  their  first 
report  to  parliament^  (March,  1819,  page  3,)  that,  adopting  the 
rule  of  construction  which  had  been  applied  to  the  similar  pro- 
vision in  the  statute  of  Elizabeth,  they  were  of  opinion  that  this 
clause  did  not  extend  to  such  special  visitors,  governors,  and 
overseers  as  had  themselves  the  administration  of  any  funds, 
and  that  they  had  in  the  course  of  their  proceedings  acted  upon 
that  construction ;  and  where  they  had  met  with  special  visitors 
or  governors  thus  circumstanced  they  had  thought  it  proper  to 
pursue  their  inquiries  concerning  them.  This  exemption  was 
continued  by  the  act  59  George  3,  c.  81,  but  the  commissioners 
are  required  to  report  the  names  of  all  such  charities  as  have 
special  visitors,  governors,  or  overseers  appointed  (section  7). 
It  is  omitted  in  the  act  1  &  2  William  4,  c.  34  (section  16). 

But  the  jurisdiction  of  the  Court  of  Chancery,  in  cases  where  The  jurisdiction 

the  visitors  of  a  charity  have  the  application  of  the  funds,  does  °^  ***®  9°Ii'*' 
,  .      ^    ,        •  .      .      ,      where  TiBitors 

not  depend  upon  the  construction  of  the  above  proviso  in  the  have  the  appli- 

statuteof  Elizabeth.  In  the  Attorney-General  v.  Locke,  3  At-  cation  of  the 
kins,  164,  Lord  Hardwicke  says,  "I  agree  that  where  there  pendent  of  the 
are  governors  who  are  visitors  likewise,  so  far  as  relates  to  construction  of 
the  estates  of  the  charity,  they  are  subject  and  accountable  Elizabeth. 
to  this  Court."  In  the  Attorney-General  v.  The  Foundling  Hot* 
jntal,  2  Vesey,  jun.  42,  47,  Lord  Commissioner  Eyre,  after 
saying  that  when  the  governors  established  for  the  regulation 
of  a  charity  are  not  those  who  have  the  management  of  the 
revenue,  the  Court  has  no  jurisdiction— and  if  it  is  ever  so  much 
abused,  as  far  as  respects  the  jurisdiction  of  the  Court,  it  is 
without  remedy — adds,  "  but  if  those,  established  as  governors, 
have  also  the  management  of  the  revenues,  the  Court  does  as- 
sume a  jurisdiction  of  necessity,  so  far  as  they  are  to  be  con- 
sidered as  trustees  of  the  revenue."  Again,  in  the  Attorney- 
General  V.  Dixie,  13  Vesey,  519,  533,  539,  Lord  Eldon,  after 
observing,  in  a  former  part  of  his  judgment,  that  it  does  not 
necessarily  follow,  because  a  commission  of  charitable  uses 
could  not  issue,  that  therefore  this  Court  could  not  act,  says, 
**I  have  long  been  satisfied  that  this  Court  has  jurisdiction. 
This  is  not  the  mere  case  of  a  corporation  having  visitors,  but 
the  visitor  himself  has  generally  been  one  of  the  governors,  and 
the  governors  are  acting  as  trustees  in  the  receipt  of  the  rents 
and  profits  of  the  estate.'*  And  in  Exparte  Kirkby  Rceoens- 
worth  Hospital,  15  Vesey,  305,  314,  the  same  judge,  af\er  re- 
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Error  of  Lord 
Kosslyn  in  af- 
firmiog  that  the 
Court  had  not 
cognizance  for 
the  esUblish- 
ment  of  chari- 
ties upon  infor- 
mation prior  to 
the  statute  of 
Elizabeth. 


No  decree  for 
a  charitable  use 
could  be  made 
upon  hill  prior 
to  the  statute  of 
Elizabeth. 


marking  upon  the  statute  of  Elizabeth,  that  there  are  cases  in 
Duke  which  seem  to  be  authorities  for  extending  tliis  act  to 
cases  where  the  governors  or  visitors  are  themselves  trustees, 
or  are  making  a  fraudulent  use  of  such  powers  as  they  have  as 
visitors  or  governors,  adds,  "  yet  it  is  clear  that  in  such  cases 
the  Court  of  Cliancery  has  jurisdiction  by  way  of  informa* 
tion." 

But  notwithstanding  the  visitors  have  the  legal  estate,  yet,  if 
"  none  of  the  money  could  come  *'  to  their  hands,  it  should  seem 
that,  III  genirait  the  Court  would  not  interpose.  See  Lord  Hard- 
wicke's  Judgment,  Atlomnf-Gentral  v.  Middleton,  2  Vesey,  sen., 

In  the  Attorney-General  v.  Bowyer,  3  Vesey,  714,  726,  Lord 
Loughborough  says,  that  it  does  not  appear  that  at  the  period  of 
the  passing  of  the  statute  of  Charitable  Uses,  the  Court  had 
cognizance  upon  information  for  the  establishment  of  charities ; 
and  that  prior  to  the  time  of  Lord  Ellesmere,  as  far  as  the 
tradition  in  times  following  goes^  there  were  no  such  informations 
as  that  upon  which  he  was  then  sitting ;  but  in  the  Attornetf- 
General  v.  Butler^  Skinner,  644,  Trevor,  who  was  then  Attorney- 
General,  alleges,  and  he  is  not  contradicted,  that  before  the  43 
Elizabeth  there  were  informations  in  the  Court.  And  in  Eyre  v. 
Shaftesbury,  2  Peere  Williams,  103, 118,  Lord  Macclesfield  says, 
that,  in  the  case  of  charity  the  king  has  an  original  right  to 
superintend  the  care  thereof,  so  that,  abstracted  from  the  statute 
of  Elizabeth  relating  to  charitable  uses,  and  antecedent  to  it,  as 
well  as  since,  it  has  been  every  day's  practice  to  file  infomuitions 
in  Chancery  in  the  Attorney- General's  name,  for  the  establishment 
of  charities.  So  in  Attorney-General  v.  Middleton,  2  Vesey,  sen. 
328,  Lord  Hardwic-ke  says,  it  is  true  that  an  information  in  the 
name  of  the  Attorney-General,  as  an  officer  of  the  crown,  was 
not  a  head  of  the  statute  of  Charitable  Uses,  because  that  juris- 
diction was  exercised  in  this  Court  before.  Consult  also  other 
passages  in  the  same  judgtnent. 

The  jurisdiction,  however,  by  bill,  seems  to  have  sprung  up 
since  the  statute  of  Elizabeth.  In  the  Attorney-General  v.  New* 
man,  1  Cases  in  Chancery,  157,  Lord  Keeper  Bridgman  declared 
that  the  king,  as  pater  patriae,  might  inform  for  any  public  benefit 
for  charitable  uses  before  the  statute  of  Elizabeth.  But  it  was 
doubted  the  Court  could  not  by  bill  take  notice  of  that  statute, 
so  as  to  grant  a  relief  according  to  that  statute  upon  a  bill ;  but 
that  the  course  prescribed  by  that  statute  by  commission  of 
charitable  uses  must  be  observed  in  cases  relievable  by  that 
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sLitute.  The  reporter  adds,  that  no  positive  opinion  was  de* 
livercd,  for  the  defendant  consented  to  a  decree,  and  so  what  was 
done  was  by  his  agreement,  and  not  by  the  judgment  of  the 
Court.  In  that  case  there  was  a  devise  to  Trinity  College, 
Cambridge,  for  the  maintenance  of  poor  scholars ;  and  the  pro- 
ceeding seems  to  have  been  an  information  and  bill.  *'  Sir 
Jeffery  Palmer,  the  king's  Attorney-General,  on  behalf  of  the 
King  and  Trinity  College  in  Cambridge,  ngainst  George  Newman, 
esq."  But  there  were  not  at  that  time  wanting  precedents  that 
upon  an  original  hill  the  Chancery  might  relieve  within  the  statute 
of  Charitable  Uses.  See  West  v.  Knight,  in  the  last  cited  volume, 
p.  134 ;  also  Anon,  p.  267.  There  it  was  objected  that  the  pro- 
cess and  method  appointed  by  the  statute  ought  to  be  held, 
namely,  a  commission  and  inquisition,  and  decree  by  Commis- 
sioners, and  so  to  come  at  last  to  a  final  decree  by  the  Lord 
Chancellor  or  Lord  Keeper,  but  not  to  sue  by  original  bill,  as  in 
that  case.  But  Lord  Nottingham  decreed  the  charity,  "  though 
before  the  statute  no  such  decree  could  have  been  made." 
The  above  cited  case  of  Atlornejf-General  v.  Middleion  shows  Question  how 

also   that  the   Court  of  Chancery  does  not  intermeddle  with  far  the  Court 

will  in  genenil 
charities  which  have  charters  "  with  proper  powers"     Lord  Hard-  intermeddle 

wicke  there,  after  saying,  in  reference  to  the  school  which  was  the  J*i*(?  chariiics 

subject  of  the  information,  "  consider  the  nature  of  this  founda-  ^ith  proper 

tion,  it  is  at  the  petition  of  two  private  persons  by  charter  of  the  powers. 

crown,"  adds,   "  that  that  circumstance  distinguishes  this  case 

from  cases  of  the  statute  of  Elizabeth  on  Charitable  Uses,  or  cases 

before  that  statute,  in  which  this  Court  exercised  jurisdiction  of 

charities  at  large.    Since  that  statute,  where  there  is  a  charity  for 

the  particular  purposes  therein,  and  no  charter  given  by  the 

crown  to  found  and  regulate  it,  unless  a  particular  exception  out 

of  the  statute,  it  must  be  regulated  by  commission.     But  there 

may  be  a  bill  by  information  in  this  Court  founded  on  its  general 

jurisdiction,  and  that  is  from  necessity,  because  there  is  no  charter 

to  regulate  it,  and  the  king  has  a  general  jurisdiction  of  this 

kind ;  there  must  be  somewhere  a  power  to  regulate ;  but  where 

there  is  a  charter  with  proper  powers  there  is  no  ground  to  come 

into  this  Court  to  establish  that  charity,  and  it  must  be  left  to  be 

regulated  in  the  manner  the  charter  has  put  it,  or  by  the  original 

rule  of  law.     Therefore,  though  I  have  often  heard  it  said  in  this 

Court,  if  an  information  is  brought  to  establish  a  charity,  and 

praying  a  particular  relief  and  method  of  regulation,  and  the 

party  foils  in  that  particular  relief,  yet  that  information  is  not  to 

be  dismissed,  but  there  must  be  a  decree  for  the  establishment! 
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That  is  always  with  this  distinclioDy  where  it  is  a  charity 
at  large,  or  in  its  nature  [such  that  the  Court  exercised  juris- 
diction] before  the  sutute  of  Chariublc  Uses,  but  not  in 
the  case  of  charities  incorporated,  established  by  the  king's 
charter  under  the  great  seal,  which  are  established  by  proper 
authority  allowed."  Again,  in  a  subsequent  part  of  his  judg- 
ment, in  reference  to  the  original  jurisdiction  of  the  Court  before 
the  statute  of  Elizabeth,  Lord  Hardwicke  adds,  that  such  juris- 
diction was  always  exercised  in  cases  now  provided  for  by  that 
statute ;  that  is,  charities  at  large,  not  properly  and  regularly  pro- 
vided for  in  charters  of  the  crown. — 2  Vesey,  sen.  S2S,  329. 
In  Attomey^Oeneral  v.  Foundling  Hoipitalf  2  Vesey,  jun.  42, 
47,  Lord  Commissioner  Eyre  affirms,  there  is  nothing  better 
established,  than  that  this  Court  does  not  entertain  a  general  ju- 
risdiction to  regulate  and  control  charities  established  by  charter ; 
there  the  establishment  is  fixed  and  determined,  and  the  Court 
has  no  power  to  vary  it. 
Question  upon  There  are  expressions  in  the  books  which  attribute  to  the 
th^fc^ok»°»  rib-  ^*"^*®''»  whose  powers  are  not  limited  by  the  foundation  instru- 
iog  to  visit-       meuts,  a  jurisdiction  which  would  appear  entirely  to  supersede 

ors  in  some        ^i^^^  ^f  |]jg  Court.     But  it  is  apprehended  that  those  expressions 

cases  a  jansdic*  ,  . 

tion  apparently    noust  be  understood  with  reference  to  subjects  that  may  be  sup- 

sttpetsedtng  that  posed  to  have  come  within  the  contemplation  of  the  author  of  the 
charity.  Where  the  rent  of  an  hospital  founded  by  King  James 
the  First,  for  the  sustentation  of  a  master  and  five  poor  persons, 
had  greatly  increased^  an  information  was  filed,  in  order  to  ascer- 
tain whether  the  five  poor  persons  were  not  entitled  to  share  with 
the  master  in  tlie  augmented  income.  Mr.  Pepys,  as  counsel  for 
the  defendant,  contended  that  if  there  were  any  just  grounds  of 
complaint  against  the  mode  in  which  the  revenues  of  this  hospital 
had  been  distributed  or  applied,  the  proper  course  would  be  for  the 
parties  conceiving  themselves  aggrieved  to  apply  by  petition  to  the 
Lord  Chancellor,  who  had  the  exclusive  jurisdiction  as  visitor,  and 
not  to  file  an  information  in  the  Court  of  Chancery,  which,  under 
the  circumstances,  had  no  jurisdiction.  Sir  E.  Sugden  replied,  that 
with  respect  to  the  objection,  grounded  on  the  alleged  interfer- 
ence of  the  suit  with  the  functions  of  the  visitor,  it  was  perfectly 
clear  that  a  visitor  had  no  authority  to  order  a  new  distribution 
and  apportionment  of  the  charity  revenues,  which  it  was  the 
object  of  the  information  to  obtain,  and  which  it  was  competent  to 
the  Lord  Chancellor  only  by  virtue  of  his  general  jurisdiction,  as 
presiding  over  all  the  charitable  foundations  in  the  kingdom,  and 
in  no  other  character,  to  direct.  The  objection  did  not  prevail ; 
Aitornej/'Gencral  v.  Smythks^  2  Russell  &  Mylne,  717,  737. 
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Whether,  however,  the  Court  entertains  jurisdiction,  either  by  Qaestion  of  the 
reason  of  the  visitors  being  also  trustees,  or  of  the  charter  con-  m^dli*nB:^wiih 
taining  no  proper  provisions,  or  of  the  authority  of  the  visitors  matters  of 
not  extending  to  the  subject  demanding  regulation,  yet  it  will  n»wagement  ^^ 
not  01  general  intermeddle  with  matters  of  management  and  go-  unconnected 
vemment  unconnected  with  revenue.  In  the  Attorney-General  ^*'^  'f*V*^ti 
V.  Locke^  $  Atkins,  164,  Lord  Hardwicke  observes,  <*  there  are 
two  sorts  of  authorities  here,  one  as  to  the  management  of  the 
estate  and  revenue  ;  the  other  as  to  the  management  and  go- 
vernment of  the  house.  In  the  latter  they  (the  trustees  and 
visitors)  are  absolute,  and  not  controllable  by  this  Court."  So 
in  Attorney-General  v.  Bedford  Corporation^  2  Vesey,  sen.,  505, 
New  College,  Oxford,  having  by  a  charter  particular  powers 
given  to  them,  as  to  the  Grammar  School  at  Bedford,  such  as 
the  removing  the  master  for  misbehaviour,  &c. ;  as  to  any  thing 
of  that  kind,  the  Lord  Chancellor  thought  it  would  be  too  much 
for  this  Court  to  do  any  thing,  though  they  were  not  appointed 
general  visitors,  but  as  to  the  management  of  the  revenue  of  this 
school  this  Court  might.  In  the  Bosworth  School  case,  the 
visitor,  the  heir  at  law  of  the  founder,  was  a  lunatic  ;  the  objects 
of  the  information  were — first,  certain  accounts  and  inquiries 
relative  to  the  charity  estates,  and  an  application  of  the  surplus 
rents  and  the  setting  aside  of  some  leases ;  secondly,  the  ap- 
pointment of  a  schoolmaster  and  the  removal  of  the  governors. 
There  was  some  discussion  as  to  Uie  jurisdiction :  the  first-named 
objects  were  held  to  be  properly  comprised  in  the  information  ; 
but,  for  the  attainment  of  the  latter,  there  was  a  petition  to 
the  Lord  Chancellor  as  visitor ;  Attorney-General  v.  Dixie,  13 
Vesey,  519.  In  Exparte  Berkhampstead  Free  School,  ft  Vesey 
and  Beames,  134,  137,  Lord  Eldon  says,  "  The  declaration  of 
the  decree,  pronounced  in  1744,  that  the  warden  of  All  Souls 
is  the  visitor,  but  that  the  revenues  were  subject  to  the  juris- 
diction of  this  Court,  is  perfectly  agreeable  to  law,  and  calls 
upon  me  to  lay  out  of  the  case  all  circumstances  relative  to  the 
regulation  of  the  school  which  fall  under  the  cognizance  of  the 
visitor.  The  master  of  the  school  at  that  time  stated,  that  it 
was  not  his  fault  that  there  were  no  scholars ;  that  another  school, 
established  for  teaching  arithmetic,  had  been  found  more  beneficial 
according  to  the  views  of  the  inhabitants  of  this  place ;  but  the  Lord 
Chancellor  said,  the  warden  of  All  Souls  College,  as  the  visitor, 
had  exclusive  jurisdiction  upon  that  subject ;  and,  concurring 
in  that  opinion,  I  have  nothing  to  do  with  so  much  o{  this  peti- 
tion as  complains  of  the  following  circumstances,  upon  which,  if 
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tbey  afford  ground  for  complaint,  that  complaint  must  be  ad- 
dressed to  the  visitor;  that,  with  a  fund  arising  from  fines, 
amounting  now  to  near  5000/.  to  be  distributed,  two-thirds  to 
the  master  and  usher^  and  the  remaining  third  to  the  poor  of 
the  parish,  the  master  is  resident  with  one  scholar,  and  the 
usher  is  living  in  Hampshire ;  all  that  is  for  the  consideration 
of  the  visitor,  if  made  the  subject  of  complaint.  As  to  the  re- 
venue, it  has  been  decided  by  the  Court,  and  is  quite  dear,  that 
where  there  is  a  local  visitor  as  to  the  conduct  and  management 
of  the  school,  if  in  the  original  instrument  a  trust  is  expressed 
as  to  the  application  of  the  revenue,  the  Court  has  jurisdiction 
to  compel  a  due  application.  The  Court  has,  in  fact  and  prac- 
tice, acted  upon  the  ground  of  such  jurisdiction,  of  which  there 
is  no  doubt."  See  also  p.  144;  and  for  the  decree  here  men- 
tioned to  have  been  pronounced  in  1744,  see  Altomey- General 
v.  Price,  S  Atkyns,  108.  There  the  poor  were  declared  to  be 
entitled  to  the  surplus  rents.  There  was  a  reference  as  to  re- 
pairs, the  mode  of  letting,  &c.,  and  the  consideration  of  aug- 
menting the  stipends  of  the  master  and  usher  was  reserved. 
But  so  much  of  the  information  as  complained  of  the  behaviour 
of  the  master  and  usher  was  dismissed.  The  dismissal  is  not 
however  put  solely  on  the  mistake  in  the  tribunal.  See  also 
the  judgment  of  Sir  W.  Grant,  upon  an  information  for  the  re- 
gulation of  Harrow  School ;  Attomey-General  v.  Clarendon,  17 
Vesey,  491.  In  the  Attoniey-General  v.  ChrUtchurch,  Jacob, 
474,  487,  there  was  a  devise  to  the  Dean  and  Canons  of  Christ- 
church,  Oxford,  in  trust  to  constitute  and  support  a  grammar 
school  at  Portsmouth ;  and  there  was  a  clause  that  the  Dean 
and  Canons  should,  from  time  to  time,  order  and  direct  the 
management  of  the  school.  The  decree  had  directed  an  account 
and  scheme ;  and,  according  to  the  latter,  as  approved  by  the 
roaster,  upon  all  occasions  of  appointing  boys  to  fill  up  va- 
cancies among  the  free  scholars,  the  Dean  and  Canons,  or  some 
proper  person  to  be  appointed  by  them,  were  to  be  present,  and 
inquire  into  the  state  and  condition  of  the  school,  and  into 
the  conduct  of  the  master  and  usher,  and  all  persons  connected 
with  the  management  thereof;  and  were  to  enter  in  a  book,  to 
be  kept  for  that  purpose,  the  result  of  such  inquiries,  in  order 
that  if  any  abuses  were  found  to  exist  in  or  about  the  manage- 
ment of  the  school  the  same  might  be  rectified,  and  all  pro- 
per and  necessary  expenses  incurred  by  the  Dean  and  Canons 
of  Christ  Church,  or  other  person  who  should  attend  upon  such 
occasions  in  going  to  and  from  Portsmouth  for  the  purposes 
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aforesaid,  were  to  be  paid  out  of  the  charity  estates.     To  this 
part  of    the  scheme  the   Dean  and  Canons  excepted,  on  the 
ground  that  the  duty  of  superintending  the  school  should  be  left 
to  them,  so  that  the  expenses  incident  thereto  should  not  in  any 
one  year  exceed  10/.     Sir  Thomas  Plomer  allowed  the  excep- 
tion, observing,  "  As  to  the  visitation,  I  think  all  these  provi- 
sions about  it  should  be  laid  aside ;  the  proper  way  is  to  leave 
it  to  the  trustees,  without  directing  any  particular  mode  of  visit- 
ing.    They  must  generally  superintend  the  school  and  perform 
the  duty  bond  fide ;  they  will  then  be  at  liberty,  like  any  other 
trustees,  to  charge  the  expenses  fairly  incurred  in  the  execution 
of  their  trusts.    There  is  no  occasion  for  any  limitation  as  to 
the  amount  of  expense  to  be  charged,  nor  for  the  visitations  to 
be  annual,  much  less  for  them  to  be  made  whenever  a  boy  is 
appointed.     The  appointment  of  the  boys^  and  the  visitation  of 
the  school,  must  be  lefl  to  the  Dean  and  Canons  generally." 
In   the  Attortify-Gcntral  v.  Smythiesy   already  mentioned,   the 
Master  of  the  Rolls  made  an  order  declaring,  that  according  to 
the  true  construction  of  the  charter,  the  master  of  the  college 
or  hospital  of  King  James  ought  to  reside  in  such  college  or 
hospital,  for  the  purpose  of  discharging  the  several  duties  of 
his  office.     Upon  appeal  to  the  Chancellor,  his  lordship  said, 
"  The  only  doubt  I  have  had  upon  the  order  at  the  Rolls,  is 
with    respect   to  the  declaration  which  prefaces  this  inquiry. 
This  college  is  a  corporation,  with  a  visitor  appointed  by  the 
charter,  who  is  to  inspect  and  visit  the  college,  and  the  master^ 
and  poor,  and  the  state,  order,  and  government  of  the  college. 
To  call  the  master  into  residence,  if  improperly  absent,  to  hear 
and  judge  of  the  excuse  he  may  make  for  his  non-residence,  are 
properly  the  duties  of  the  visitor.     It  is  true  that  the  declara* 
tion  of  the  Master  of  the  Rolls  is  only  introductory  to  the  in- 
quiries respecting  the  house  for  the  master,  but  I  think  it  as* 
sumes  more  of  the  character  of  a  declaration  of  a  duty  than  is 
necessary  for  that  purpose/' — 2  Mylne  and  Craig,  142, 
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M.R. 

^"5-7,  Williams  v.  Wace. 

1838. 


In  sales  before    An  Order  had  been  made  for  the  sale  of  real  estates ;  and 

notwithstanding  ^^^  ^^^  having  been  sold  to  Mr.  Bradbury  by  auction,  but 

of\^e"rt^'°^  upon  reference,  the  Master  having  found  against  the  title, 

against  the  title,  and  his  report  having  been  confirmed,  an  agreement  was 

an  order  dis-      made  with  Mr.  Jones  that  he  should  take  the  lot  with  its 

purcEwerbefore  clefective  title  at  the  same  price.    A  petition  was  now  pre- 

the  Ccnirt  will    seutcd  for  performing  this  agreement ;  but  the  Master  of 
give  effect  to  a  r  &  b  » 

re-sale.  the  Rolls  thought  it  premature,  inasmuch  as  it  did  not 

appear  that  an  order  had  been  obtained  discharging  Brad- 
bury from  his  purchase. 

Mr.  Cooper  in  support  of  the  petition. 


v.c. 

1837. '     Benson  and  Smith  v.  The  Glastonbury  Navi- 
junei2,  GATiON  and  Canal  Company. 

1837. 

Vendor  not        This  was  a  suit  by  the  plaintiffs  as  devisees  and  executors 
entitled  to  have  ^f  Robert  How,  and  it  sought  the  specific  performance  of 

purchase-money  '  o  r  r 

brought  into       an  agreement  entered  into  by  the  defendants,  in  October, 
agreement  ad-     1830,  to  purchase  of  How  a  piece  of  land,  alleged  by  the 
Msww  d^ering  ^^^^  ^°  contain  five  acres,  one  rood,  thirty-six  perches,  at 
^rom  that  stated  the  price  of  80/.  an  acre.    The  agreement  was  by  parol, 
but  immediate  possession  had  been  given  without  any 
understanding  respecting  the  period  when  the  purchase- 
money  should  be  paid,  and  the  company  had  cut  a  canal  • 
through  the  land.     The  defence  was,  that  the  land  con« 
tained  only  three  acres,  one  rood,  ten  perches. 

Motions  were  made  both  before  the  Vice-Chancellor 
and  the  Lord  Chancellor,  that  the  purchase-money,  either 
for  the  five  acres,  one  rood,  thirty-six  perches,  or  for  the 
three  acres,  one  rood,  ten  perches,  might  be  brought  into 
Court.    Both  motions  were  refused  with  costs,  the  bill  not 
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eTen  offering  to  perform  the  contract  in  the  event  of  the 
smaller  quantity  only  being  embraced  by  it. 

Compare  Mortimer  y.  Orchard^  S  Veseyi  jun.  S43 ;  and 
Lindsay  v.  Lynch^  2  Schoales  &  Lefroy,  1,  9. 

For  the  motions,  Mr.  Cooper.  Against  them,  Mr. 
Jacob  and  Mr.  Siinion.  (a) 


L.C. 
MaYHEW  v.  BuETTINGHAM.  ilpri7  28.29, 

1837. 


The  decree  in  this  cause  had  directed  an  account  of  the  Course  where 
personal  estate,  and  the  rents  of  the  real  estate,  of  one  ex^ptions  uT* 
John  Woodcock  the  younger,  received  by  Richard  Bret-  ^***^]jj^" 
tingham,  deceased,  who  was  the  agent  of  John  Wood-  ferringtothe 
cock  the  younger's  executor.    The  Master  made  his  Re-  yits,  account-' 
port,  finding  that  by  the  answer  of  the  defendant  Bret-  a^J'^^^^ii^d' 
tingham,  who  was  Richard  Brettingham's  administrator,  before  him,  but 

Ti  ,/«,.  ,  ,.  ,•         without  further 

and  ''  by  several  affidavits  and  account-books,  and  other  distinguishiDg 
documents,  which  had  been  laid  before  him  by  or  on  the  charewTand 
behalf  of  the  plaintiff,"  Richard  Brettingham  had  re-  d»«»owed 

*  **  vanous  sums  of 

ceived  31,388/.  15«.  2d.,  and  had  paid  21,581/.  18«.  5d.  money. 
To  this  Report  240  exceptions  were  taken,  nearly  the 
whole  of  which  applied  to  the  items  allowed  in  the  charge, 
or  disallowed  in  the  discharge.  The  Master,  it  was 
alleged,  had  principally  proceeded  upon  a  misunderstand- 
ing of  some  books  and  accounts  in  Richard  Brettingham's 
handwriting,  containing  entries  relative  to  John  Woodcock 
the  younger*s  estate;  but  the  particular  evidence  and 
grounds  of  allowance  or  disallowance  were  in  no  way 


(a)  These  motions  also  raised  the  question,  whether  the  seller  Doubtful  conse* 
can  require  the  purchase-money  to  be  paid  into  Court,  on  the  qnenceof  ccr- 
ground  that  the  buyer  has  exercised  acts  of  ownership  destrue-  ownenhip. 
tive  of  the  property,  possession  having  been  obviously  given  with 
knowledge  that  such  acts  were  intended*    Upon  this  question  no 
opinion  was  expressed. 
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apparent,  except  by  the  above  general  reference  to  the 
answer,  affidavits,  account-books,  and  documents. 

The  exceptions  were  heard  at  the  Rolls,  on  the  9th 
November,  1830,  when  it  was  declared,  that  the  estate  of 
Richard  Brettingham  was  not  to  be  charged  with  any 
sum,  merely  because  they  appeared  to  have  been  realized 
on  account  of  the  personal  estate  and  effects,  and  of  the 
rents  and  profits  and  produce  of  the  real  estate,  of  John 
Woodcock  the  younger ;  and  that  the  estate  of  Richard 
Brettingham  was  not  to  be  charged  with  any  items  merely 
because  they  were  to  be  found  entered  in  books  or 
accounts  in  his  handwriting,  unless  it  appeared  by  such 
entries  or  otherwise  that  such  monies  were  received  by 
him  or  by  his  order,  or  for  his  use,  and  that  he  was  not  to 
be  charged  with  sums  paid  into  the  Bank ;  and  it  was  re- 
ferred back  to  the  Master  to  review  his  Report,  having 
regard  to  the  above  declarations. 

From  this  order  there  was  an  appeal  to  the  Lord  Chan- 
cellor, who  reversed  so  much  of  it  as  made  the  aforesaid 
declarations,  and  referred  it  back  to  the  Master  **  to  state 
on  what  evidence  and  grounds  he  allows  or  disallows  any 
of  the  charges  and  discharges  complained  of  by  the  ex- 
ceptions taken  to  his  Report." 

Mr.  Barber,  Mr.  fVigram,  Mr.  Cooper,  Mr.  Koe,  Mr. 
Turner,  and  Mr.  Bacon,  for  the  different  parties. 


v.c. 
^jfS^J;  In  the  Matter  of  Allsop,  an  Infant. 

TheforiuDeof  The  infant  was  eighteen  months  old,  and  by  the  death  of 

an  iDfaot  beiDg  ,       ^    ,  , 

1000/.  only,  his  father  had,  under  the  will  of  his  great  aunt,  become 

u'^n  affidavit,  entitled  to  a  sum  of  1000/. 

ence^appo^^^^^^        An  order  was  made  by  the  Vice-Chancellor  upon  a  pe- 

ing  the  mother  tition,  verified  by  the  affidavit  of  the  mother,  appointing 

direcUog'pay-  her  guardian  to  the  infant,  and  authorising  the  executors 

theVnterest  of  (^^^  ^^^^  ^^^  ^^^^  relations  and  supported  the  application) 

such  sum  for 
mainten&Dce. 
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to  pay  her  the  interest  of  such  sum«  42/.  a-year«  for  his 
maintenance,  (a) 

Mr.  Metcalfe  for  the  petitioner.     Mr.  Cooper  for  the 
executors. 


V  c, 
MiLLBANK  V.  Stevens.  junei, 

1838. 


By  an  indenture  of  lease  dated  the  27th  August,  1829,  Reference,  un- 
made between   John  CHff,   Esq.  and  Thomas  Bennett  ^^.f^**!  *;"*''""" 

*  stances,  to 

Sturgeon,  a  farm  of  464  acres  was  demised  to  the  latter  Master,  upon 

1  4»   iA^/>>     i*  /*  ryi  1   petition  Of  te- 

at a  yearly  rent  of  1320/.  for  a  term  of  21  years,  and  nant,  to  inquire 

Sturgeon  alleged  that  he  had  taken  the  demised  pre-  |>"/abXlin?oiF 
mises  at  the  above  rent,  upon  Mr.  Cliff's  own  represen-  ^^^>  ^^^  ^^ 
tations  of  the  value,  but  that  soon  after  he  entered  into  future. 
possession  he  discovered  that  those  representations  were 
incorrect,  and  expostulated  with  Cliff  upon  the  subject, 
who,  in  consequence,  suffered  the  rent  to  remain  in  arrear 
the  sum  of  1000/.  or  thereabouts ;  and  it  was  in  arrear  to 
that  amount  in  the  month  of  December,  18S3,  when 
Cliff  died.  Cliff's  will  created  trusts  for  persons,  some 
of  whom  were  married  women  and  infants.  The  trus- 
tees under  the  will  had  hitherto  forborn  to  call  upon 
Sturgeon  to  pay  the  arrears  due  at  Cliff's  death,  but  he 
had  been  compelled  to  pay  the  whole  rent  accrued  due 
since  that  time;  and  a  suit  having  been  recently  insti- 
tuted, to  execute  the  trusts  of  Cliff's  will,  Sturgeon  now 
presented  a  petition  for  a  reduction  of  rent  for  the  time 
past,  and  for  the  future,  which  was  supported  by  his  own 
affidavit,  stating  the  before-mentioned  circumstances,  and 

(a)  See  Exparte  IFheeUr,  16  Vesey,  266 ;  Exparte  Green,  1 
Jacob  8c  Walker,  253;  Exparte  Janion,  ibid.  895;  Exparte 
Mmce^  M.  R.  May,  1821,  where  the  infant's  property  amounted 
to  28/.  a-year,  but  an  order  without  a  reference  was  refused. 
Re  Jones,  I  Russell,  478 ;  Payne  v.  Lowe,  1  Russell  &  Mylne, 
223 ;  and  Exparte  Jackson,  6  Simons,  212. 
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by  the  affidavits  of  different  surveyors  and  farmers  as  to 
the  exorbitancy  of  the  rent. 

Mr.  Cooper  for  the  petitioner. 

Mr.  Knight  Bruce  and  Mr.  Richards^  for  parties  in 
the  cause,  objected  to  the  petition  as  being  presented  by 
the  tenant,  and  also  as  seeking  a  retrospective  abatement. 

But  the  Vice-chancellor  being  furnished  with  the  pre- 
cedent printed  at  foot,  after  noticing  the  peculiar  circum- 
stance of  the  testator  himself  not  having  enforced  the 
payment  of  the  full  rent,  referred  it  to  the  Master,  to 
inquire  and  state  whether,  under  the  circumstances  in  the 
petition  mentioned,  it  was  not  expedient  and  fit  that  the 
said  rent  of  1320/.,  reserved  by  the  said  lease,  should  be 
reduced  by  any  and  what  sum  per  annum,  and  from  what 
time  such  reduction  ought  to  be  made. 


Lat£ward,  an  Infant,  t;.  William  Scureibeb, 
Thomas  Handley,  and  others. 

M.A.  Whereas  John  Westmore,  John  Amer,  John  Chapman,  and 
M^^O  ^^^^  Harper,  did,  on  the  16th  day  of  May  instant,  prefer  their 
1817.'  petition  unto  the  Right  Honourable  the  Master  of  the  Rolls, 
setting  forth  that  the  said  plaintiff,  the  infant,  is  entitled,  as  te- 
nant in  tail  in  possession,  under  and  by  virtue  of  a  certain  in* 
denture  or  deed  of  settlement  of  seven  parts,  bearing  date  the 
22d  day  of  December,  ISOd,  in  the  pleadings  in  this  cause 
mentioned,  amongst  other  estates  and  property,  to  the  farms 
and  premises  now  in  the  several  occupations  of  the  petitioners, 
as  tenants  thereof  respectively  to  the  said  plaintiff,  and  herein- 
after more  particularly  mentioned ;  that  the  said  defendant,  Tho- 
mas Handley,  was,  in  August,  1816,  in  pursuance  of  the  de- 
cree made  in  this  cause  on  the  20th  day  of  July,  1816,  ap- 
pointed receiver  of  the  rents  and  profits,  interest  and  dividends, 
of  all  the  settled  estates  and  property  of  the  said  infant  in  the 
pleadings  of  this  cause  mentioned;  that  the  petitioner,  John 
Westmore,  holds  of  the  said  plaintiff,  the  infant,  a  farm,  situ- 
ate in  the  said  parish  of  Perrivale,  otherwise  Little  Greenford, 
late  in  the  occupation  of  Thomas  Woodbridge,  under  a  lease 
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from  John  Lateward,  Esq.  deceased,  dated  the  1st  day  of  Janu- 
ary, 1806,  for  a  certain  term  of  fourteen  years,  commencing 
from  Michaelmas,  1805,  containing  altogether  about,  &c.  &c. 
together  with  a  dwelling-house  and  barns,  yards,  stables,  and 
out-buildings,  at  the  net  yearly  rent,  &c.  &c.  &c.  That  the 
said  farms  and  premises  hereinbefore  mentioned  are  parts  of 
the  estates  and  property  in  the  pleadings  in  this  cause  men- 
tioned^  of  which  the  said  infant  plaintiff  is  tenant  in  tail  as  afore- 
said ;  and  there  are  divers  considerable  outgoings  in  respect  of 
the  same,  respectively  payable  by  the  said  several  petitioners 
in  respect  thereof;  and  the  rents  thereof  before  mentioned  are, 
from  the  great  depreciation  in  the  value  of  the  produce  thereof, 
since  the  same  were  agreed  to  be  paid  by  the  petitioners  re- 
spectively, much  higher  than  the  petitioners  or  any  other  proper 
farmer  can  make  thereof,  or  afford  to  pay  for  the  same  re- 
spectively ;  and  therefore  the  petitioners^  on  the  21st  day  of 
June,  1816,  employed  Mr.  George  Trumper,  of  Hayes,  in  Mid- 
dlesex, and  an  experienced  land  surveyor,  to  make  an  es- 
timate of  the  fair  annual  values  of  the  same  farms  respectively, 
and  what  the  same  should  be  worth  to  be  let  to  solvent  tenants 
by  the  year;  and  he  certified  that  the  same  were  over-let^  some 
of  them  a  third,  and  others  more  than  a  third,  beyond  their  fair 
values :  That  the  said  petitioners  will  be  wholly  ruined  unless 
they  obtain  a  fair  abatement  from  their  said  rents,  and  will  be 
unable  to  cultivate  the  said  farms  in  a  proper  and  husbandlike 
manner,  and  will  be  forced  to  allow  the  same  in  a  great  measure 
to  run  to  waste ;  and  in  case  the  petitioners  should  leave  the 
said  farms,  they  believe  that  no  solvent  tenants  could  be  met 
with  who  would  occupy  the  said  farms  at  nearly  the  rents  now 
paid  by  the  petitioners  ;  and  therefore  praying  that  it  might  be 
referred  to  Mr.  Stratford,  the  Master  to  whom  this  cause  stands 
referred,  to  inquire  and  certify  whether  it  would  not  be  proper, 
and  for  the  benefit  of  the  said  infant  plaintiff,  to  make  some,  and 
what,  abatements  from  the  rents  now  payable  by  the  said  several 
petitioners  for  the  said  several  farms,  and  from  what  periods  the 
same  ought  to  take  place ;  and  that  such  abatements  as  the  said 
Master  shall  report  to  be  proper  might  be  made  accordingly, 
and  that  the  same  might  be  allowed  to  the  said  petitioners 
respectively  by  the  receiver  for  the  time  being  of  the  said  es- 
tates: Whereupon  all  parties  concerned  were  ordered  to  at- 
tend his  Honor  on  the  matter  of  the  said  petition,  and  counsel 
for  the  petitioners  and  for  the  other  parties  this  day  attending 
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accordingly :  Upon  hearing  the  said  petition,  the  aflSdavit  of  the 
petitioners  read,  and  what  was  alleged  by  the  counsel  for  the 
petitioners  and  for  the  other  parties,  his  Honor  doth  order,  that 
it  be  referred  to  Mr.  Stratford,  the  Master  to  whom  this  cause 
stands  referred,  to  inquire  and  state  to  the  Court  whether  it  will 
be  proper,  and  for  the  benefit  of  the  said  plaintiff,  the  infant,  to 
make  any,  and  if  any,  what  abatements,  from  the  rents  now  pay- 
able by  the  several  petitioners  for  their  respective  farms,  and 
from  what  period  such  abatements,  if  any,  ought  to  take  place ; 
and  after  the  Master  shall  have  made  his  report  such  further 
order  shall  be  made  as  shall  be  just. 
Master's  Re-  In  pursuance  of  an  order  made  in  this  cause,  on  the  petition  of 
I?'*!  John  Weslmore,  John  Amcr,  John  Chapman,  and  John  Harper, 

bearing  date  the  20th  day  of  May,  1817,  whereby  it  is  referred  to 
me  to  inquire  and  state  to  the  Court  whether  it  will  be  proper,  and 
for  the  benefit  of  the  said  plaintiflf,  the  infant,  to  make  any,  and 
if  any,  what  abatements  from  the  rents  now  payable  by  the  se- 
veral petitioners  for  their  respective  farms,  and  from  what  pe- 
riod such  abatements,  if  any,  ought  to  take  place ;  I  have  been 
attended  by  the  solicitors  for  the  respective  parties,  and  also 
by  the  solicitors  for  the  said  petitioners:  and,  &c.  &c.  &c. 
Upon  consideration  of  the  matter,  I  am  of  opinion  that  it  will 
be  proper,  and  for  the  benefit  of  the  said  plaintiflf,  the  infant,  to 
make  an  abatement  from  the  aforesaid  rent  of  9501.  per  annum, 
now  payable  by  the  said  John  Westmore,  of  158/.  for  the  year 
ending  at  Michaelmas,  1816;  and  of  114/.  for  the  year  ending 
at  Michaelmas,  1817;  and  also  an  abatement  from  the  aforesaid 
rent  of  S22L  5s.  per  annum,  now  payable  by  the  said  John 
Amcr,  of  278/.  for  the  year  ending  at  Michaelmas,  1816 ;  and  of 
247 L  1 5s.  for  the  year  ending  at  Michaelmas,  1817  ;  and  also 
an  abatement  from  the  aforesaid  rent  of  850/.  per  annum, 
now  payable  by  the  said  John  Chapman,  of  364/.  for  the  year 
ending  at  Michaelmas,  1816;  and  of  3371,  for  the  year  end- 
ing at  Michaelmas,  1817 ;  and  also  an  abatement  from  the  afore- 
said rent  of  600/.  per  annum,  now  payable  by  the  said  John 
Harper,  of  186/.  for  the  year  ending  at  Michaelmas,  1816; 
and  of  163/.  for  the  year  ending  at  Michaelmas,  1817 ;  all,  &c. 

F.  S. 

H.  R.  Whereas  the  defendant  Thomas  Handley,  the  receiver  of  the 

^^Vi*in     '^^^^  ^"^  profits,  interest,  and  dividends  of  the  settled  estates 

and  property  of  the  said  plaintiff*,  the  infant,  did,  on  the  2d 

day  of  June  instant,  prefer  his  petition  unto  the  Right  Honor- 
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able  the  Master  of  the  Rolls,  setting  forth  that  the  said  plaintiff, 
the  infant,  is  entitled  as  tenant  in  tail  in  possession,  under  and 
by  virtue  of  a  certain  indenture  or  deed  of  settlement,  bearing 
date  the  22d  day  of  December,  1803,  in  the  pleadings  in  this 
cause  mentioned,  among  other  estates  and  property,  to  the  farms 
and  premises  situate  in  the  several  parishes  of  Perrivale,  &c.  &c. 
&c.  That  in  consequence  of  the  great  deficiency  and  depreciation 
in  value  of  the  agricultural  produce  of  the  said  farms  and  lands, 
ever  since  the  cessation  of  the  late  war,  the  said  John  West- 
more,  John  Amer,  and  John  Chapman,  and  the  said  John  Harper, 
in  May,  1817,  made  an  application  to  this  Court  by  petition: 
Whereupon  it  was,  by  an  order  dated  the  20th  day  of  May, 
1817,    ordered  that  it  should  be  referred  to  Mr.    Stratford, 
the  Master  to  whom   this  cause  stands    referred,  to   inquire 
and  state  to  the  Court  whether  it  would  be  proper,  and  for 
the  benefit  of  the  said  plaintiff,  the  infant,  to  fnake  any,  and 
if  any,  what  abatements,  from  the  rents  then  payable  by  them, 
the  said  John  Westmore,  John  Amer,  and  John  Chapman,  and 
the  said  John  Harper,  for  their  said  respective  farms,  and  from 
what  period  such  abatement,  if  any,  ought  to  take  place ;  that 
the  said  Master  by  his  report,  dated  the  5th  day  of  June,  1818, 
made  in  pursuance  of  the  said  order,  certified  that  he  was  of 
opinion  that  it  would  be  proper,  and   for  the  benefit  of  the 
said  plaintiflF,  the  infant,  to   make  certain  abatements  therein 
particularly  mentioned,  and  amounting  together  to  the  sum  of 
1847/.  I5t,,  from  the  rents  then  respectively  payable  by  the  said 
John  Westmore,  John  Amer,  and  John  Chapman,  and  the  said 
John  Harper,  for  the  years  respectively  ending  Michaelmas,  1816, 
and   Michaelmas,    1817;    that  by    an    order,  dated  the  1 1th 
day  of  June,   1818,  the  said    report  was  confirmed;    and    it 
was   ordered  that    the    petitioner,  the    receiver,  should  make 
the  said  abatements  to  them,  and  the  same  were  made  accord- 
ingly ;   That  the  said  John  Westmore,  John  Amer,  John  Chap- 
man, and  Henry  Hood  Hope,  (a)  complain  that  the  value  of  agri- 
culture produce  hath  ever  since  continued,  and  still  remains 
in  the  like  depreciated  state,  whereby  the  yearly  worth  of  the 
said  farms  and  lands,  to  be  let  to  solvent  tenants,  hath  been 
greatly  reduced,  and  that  they  have,  in  consequence  of  such  de« 
preciation,  notwithstanding  the  frequent  and  urgent  requisitions 

(a)  The  office  copies  of  the  Orders  and  Reports  not  being  full, 
it  does  not  appear  how  Hope's  name  came  to  be  substituted  for 
Harper's. 
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of  tbe  petitioner,  been  unable,  and  are  still  unable,  to  |>ay  tbe 
wbole  of  tbe  rents  so  payable  by  them  respectively  as  aforesaid, 
considerable  parts  of  whicb  are  now  in  arrear,  and  that  they  will 
be  still  less  able  to  pay  such  rents  and  cultivate  the  said  iarm 
and  lands  in  a  proper  and  husbandlike  manner  for  the  remainder 
of  their  respective  terms,  unless  fair  and  reasonable  abatements 
are  made  to  them  from  the  rents  accrued  due  since  Michaelmas, 
1817,  and  to  become  due  for  the  continuance  of  such  of  the  said 
terms  as  are  yet  existing ;  and  that  unless  the  rents,  from  tbe 
respective  periods  when  the  terms  as  to  the  parts  thereof  expired 
as  aforesaid,  and  for  the  future,  shall  be  reduced  to  and  fixed 
at  fair  holding  and  reasonable  rates,  so  as  to  enable  them  to  pay 
the  said  arrears,  which  they  say  they  are  desirous  to  do,  upon 
having  reasonable  abatements,  and  to  continue  to  hold  the  said 
respective  farms  and  lands,  and  manage  and  cultivate  the  same, 
they  further  state  they  will  be  entirely  unable  to  do  so;  and 
therefore  prays,  that  it  might  be  referred  to  Mr.  Stratford,  to 
whom  this  cause  stands  referred,  to  inquire  and  state  whether  it 
will  be  proper,  and  for  the  benefit  of  the  said  plaintiff,  the  in- 
fant, to  make  any,  and  if  any,  what  abatements  from  the  rents 
accrued  due  from  the  said  John  Westmore,  John  Amer,  John 
Chapman,  and  Henry  Wood  Hope  respectively,  from  Michaelmas, 
181 7,  to  Michaelmas,  1820,  and  for  the  future  the  remainder  of  the 
respective  terms  still  existing  in  such  parts  of  their  said  farms  as 
aforesaid  $  and  that  the  petitioner  might  be  at  liberty  to  lay  before 
the  said  Master  proposals  from  them,  or  any  of  them,  or  any  other 
persons,  for  renting  and  holding  of  the  said  infant  plaintiff  either 
all  such  parts  of  the  said  farms  and  lands,  the  terms  wherein 
are  expired  as  aforesaid,  alone,  or  together  with  the  said  farms 
and  lands,  the  terms  wherein  are  existing  as  aforesaid,  or  any  of 
them,  as  from  Michaelmas  next,  and  either  for  such  term  or 
terms  of  years  as  the  said  Master  shall  approve,  or  from  year 
to  year,  and  that  the  said  Master  might  consider  of  such  respec- 
tive proposals  and  report  thereupon  to  this  Court :  whereupon  all 
parties  concerned  were  ordered  to  attend  his  Honor  on  the  matter 
of  the  said  petition,  and  counsel  for  the  petitioner,  and  for  the 
plaintiff,  and  the  other  defendants,  this  day  attending  accord- 
ingly ;  upon  hearing  the  said  petition,  the  said  order,  dated  the 
20th  day  of  May,  1817,  and  the  said  report,  dated  the  5th  day 
of  June,  1818,  read,  and  what  was  alleged  by  the  counsel  for 
the  petitioner,  and  for  the  plaintiff  and  defendants,  his  Honor 
doth  order  that  it  be  referred  to  Mr.  Stratford,  the  Master  to 
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whom  this  cause  stands  referred,  to  inquire  and  state  to  the 
Court  whether  it  will  be  proper^  and  for  the  benefit  of  the 
plaintiff*,  tlie  infant,  to  make  any,  and  what  abatements,  from 
the  rents  accrued  due  from  John  Westmore,  John  Amer,  John 
Chapman,  and  Henry  Hood  Hope  respectively,  from  Michael- 
mas, 1817,  up  to  Michaelmas,  1820,  as  in  the  petition  men- 
tioned ;  and  it  is  ordered,  that  the  petitioner,  Thomas  Hand- 
ley,  the  receiver  of  the  rents  and  profits  of  the  estates  in 
question  in  this  cause,  be  at  liberty  to  lay  before  the  said 
Master  proposals  from  them,  or  any  of  them,  or  any  other  per- 
sonSf  for  renting  and  holding  of  the  said  infant  plaintiff,  either 
all  such  parts  of  the  said  farms  and  lands,  the  terms  wherein  are 
expired,  alone,  or  together  with  the  said  farms  and  lands,  the 
terms  wherein  are  existing,  or  any  of  them,  as  from  Michaelmas 
next,  and  either  for  such  term  or  terms  of  years  as  the  said 
Master  shall  approve,  or  from  year  to  year ;  and  it  is  ordered, 
that  the  said  Master  do  consider  of  such  respective  proposals, 
and  report  his  opinion  thereupon  to  the  Court ;  whereupon  such 
further  order  shall  be  made  as  shall  be  just. 


Attorney-General  v.  Lewin.  v.  c. 

April  7,  1837. 

The  decree  dated  7th  July,  1835,  made  on  the  hearing  of  The  59  Geo.  3, 
this  information,  referred  it  to  the  Master  to  inquire  and  held  not  to  ex- 
certify  to  the  Court  who  were  the  trustees  in  whom  certain  ^"^  ^^J^^} 
charity  estates,  partly  freehold  and  partly  copyhold,  situate  ^^i^^  are  ap- 
at  Wickham  Market,  and  called  the  old  town  lands  and  pJ^^Uian^' 
new  town  lands,  were  vested.     The  Master,  by  his  Re-  J^^lLte  and 
port,  dated  15th  March,  1837,  found  that  by  an  ancient  church-mie. 
deed  in  the  possession  of  the  vestry  clerk  of  the  parish  of 
Wickham  Market,  and  therein  stating  a  grant  made  in  the 
thirty-third  year  of  the  reign  of  King  Henry  the  Sixth, 
and  by  the  will  of  Robert  Christnesse  dated  the  16th 
September,  1464,  and  by  the  will  of  Ann  Barker  dated 
the  15th  August,  1730,  and  from  the  court  rolls  of  the 

e3 
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manor  of  Wickham,  several  pieces  of  land  bad  been  from 
time  to  time  devised,  granted  and  bequeatbed  to  certain 
persons  in  the  said  deed,  wills  and  grant  particularly 
named,  upon  certain  trusts  for  the  reparation  of  the  church 
of  Wickham  Market,  and  for  the  relief  of  the  poor  of 
the  parish  of  Wickham  Market,  either  in  the  workhouse 
or  otherwise ;  for  binding  one  poor  boy  apprentice  in  each 
year  from  the  said  parish  ;  for  instructing  the  poor  of  the 
parish,  and  for  other  charitable  purposes  in  the  parish  of 
Wickham  Market,  which  it  was  stated  to  the  Master  were 
not  known ;  and  which  several  parcels  of  land  constituted 
the  lands  called  the  old  town  lands  and  the  new  town 
lands  :  and  he  found  that  divers  admissions  of  certain  of 
the  inhabitants  of  the  parish  of  Wickham  Market  to  the 
said  lands,  or  to  such  part  thereof  as  was  of  copyhold 
tenure,  had  been  from  time  to  time  had,  in  order,  as  was, 
statedi  to  avoid  a  forfeiture  thereof  to  the  lord  of  the  manor 
of  Wickham ;  and  that  the  last  of  such  admissions  was  at 
a  court  baron  holden  the  6th  of  November,  1787,  when 
William  Salmon,  William  Damant,  Stephen  Blincoe,  and 
Samuel  Salmon,  and  the  defendants  John  Paternoster, 
Thomas  Butcheri  James  Churchyard,  Thomas  Gall,  and 
Stephen  Virtue,  were  admitted  tenants  to  such  parts  of 
the  lands  as  were  of  copyhold  tenure  as  trustees  thereof; 
and  he  found  that  of  the  several  trustees  so  admitted  four 
of  them  were  dead ;  and  that  they  the  said  defendants 
above  mentioned,  as  the  survivors  of  such  trustees,  had, 
since  their  appointment  as  such  trustees,  continued  to  act 
in  the  trusts  as  to  so  much  of  the  said  old  town  lands  and 
new  town  lands  as  are  of  copyhold  tenure ;  and  that  it 
could  not  be  ascertained  or  discovered  in  whom  the  free- 
hold hereditaments,  or  the  legal  estate  in  fee  thereof,  were 
or  was  vested,  but  that  for  a  great  many  years  past  the  said 
freehold  premises,  and  the  yearly  rents  thereof,  had  been 
under  the  direction,  control  and  administration  of  the 
churchwardens  for  the  time  being  of  the  parish  of  Wick- 
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ham  Market,  and  had  been  managed,  applied  and  disposed 
of  by  them  accordingly,  subject  to  the  superintendence, 
direction  and  approbation  of  the  parish  in  vestry  assem- 
bled :  and  he  was  of  opinion,  that  as  well  the  said  freehold 
as  the  said  copyhold  hereditaments  and  premises  were, 
under  the  provisions  of  a  certain  act  of  parliament  made 
and  passed  in  the  fifty-ninth  year  of  the  reign  of  King 
George  the  Third,  intituled  "  An  Act  for  the  Relief  of 
the  Poor" (a),  vested  in  the  churchwardens  and  overseers 
of  the  parish  of  Wickham  Market,  subject,  however,  to 
the  several  charitable  uses  for  which  the  same  heredita- 


(a)  The  17ih  section  alone  is  applicable.  "  And  be  it  furtlier 
enacted,  that  all  buildings,  lands  and  hereditaments,  which  shall 
be  purchased,  hired,  or  taken  on  lease  by  the  churchwardens  and 
overseers  of  the  poor  of  any  parish,  by  the  authority  and  for  any 
of  the  purposes  of  this  act,  shall  be  conveyed,  demised  and 
assured  to  the  churchwardens  and  overseers  of  the  poor  of  every 
such  parish  respectively,  and  their  successors,  in  trust  for  the 
parish ;  and  such  churchwardens  and  overseers  of  the  poor  and 
their  successors,  shall  and  may,  and  they  are  hereby  empowered 
to  accept,  take  and  hold,  in  the  nature  of  a  body  corporate,  for 
and  on  behalf  of  the  parish,  all  such  buildings,  lands  and  heredi- 
taments, and  also  all  other  buildings,  lands  and  hereditaments 
belonging  to  sucli  parish ;  and  in  all  actions,  suits,  indictments 
and  other  proceedings  for  or  in  relation  to  any  such  buildings, 
lands  or  hereditaments,  or  the  rent  thereof,  or  for  or  in  relation 
to  any  other  buildings,  lands  or  hereditaments,  belonging  to  such 
parish,  or  the  rent  thereof,  and  in  all  actions  and  proceedings 
upon  or  in  relation  to  any  bond  to  be  given  for  the  faithful  exe- 
cution of  the  office  of  an  assistant  overseer,  it  shall  be  suffiqient 
lo  name  the  churchwardens  and  overseers  of  the  poor  for  the 
time  being,  describing  them  as  the  churchwardens  and  overseers  of 
the  poor  of  the  parish  for  which  they  shall  act,  and  naming  such 
parish ;  and  no  action  or  suit,  indictment  or  other  proceeding, 
shall  cease,  abate,  or  be  discontinued,  quashed,  defeated  or  im- 
peded, by  the  death  of  the  churchwardens  and  overseers  named 
in  such  proceeding,  or  the  deaths  or  death  of  any  of  them,  or  by 
their  removal  or  the  removal  of  any  of  them  from,  or  the  expira« 
tion  of,  their  respective  offices." 
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mento  and  premises  were  so  devised,  granted  and  be« 
queathedj  as  aforesaid,  and  therefore  he  had  not  proceeded 
upon  that  part  of  the  order  which  directed  him  to  appoint 
trustees  thereof. 

Upon  further  directions.  Doe  v.  Hileyf  10  Bamwall  & 
Cresswell,  885 ;  and  Woodcock  v.  Gibson,  4  Bamwall  k 
Cresswelli  46^9  were  relied  on  in  support  of  the  Master's 
Report. 

The  Vice-Chancellor. — It  does  not  appear  to  me  that 
the  statute  59  Geo.  3,  c.  12,  s.  17,  extends  to  land,  the 
profits  of  which  are  applicable  to  other  purposes  than  in 
aid  of  the  poor-rate  and  church-rate.    I  doubt  whether 
the  Court  of  King's  Bench,  in  Doe  v.  Hiley,  was  right 
in  holding  that  lands  given  for  purposes  similar  to  those 
for  which  church-rates  are  raised,  ought  to  be  considered 
as  comprehended  by  the  general  words  used  in  the  section 
in  question.     But  it  is  not  necessary  for  me  to  determine 
A  corpoiation     that  point.     As  regards  the  copyhold  lands  there  is  the 
land  by  copy  of  further  objection,  that  a  corporation  cannot  hold  lands  by 
coartroP.         ^Qpy  Qf  court  roll,  as  the  consequence  would  be  to  de- 
prive the  lord  as  well  of  suit  and  service  as  of  his  fines. 
The  case  of  Woodcock  v.  Gibson  does  not  touch  the  point 
under  consideration. 

Declare  that  the  legal  estate  in  the  freehold  and 
copyhold  estates  in  the  pleadings  mentioned  did  not  vest 
in  the  churchwardens  and  overseers  of  Wickham  Market, 
and  refer  it  back  to  the  Master  to  review  his  Report. 

Mr.  Cooper  and  Mr.  Anderdon,  for  the  relators.  Sir 
W*  Home,  for  the  defendants. 
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L.  C. 
BeRNAL  v.  BeRNAL.  FebrtMry  2Bth. 

1838. 

Gaspard  Francis  Bernal,  a  Spanish  Jew,  carrying  on  charity  of  an 
business  both  at  London  and  Amsterdam,  died  in  the  latter  ""j^^J^f™^^^^^ 
city  in  the  year  1696,  having  made  a  will  containing  the  relief  of  male 

descend  aDts 
following  bequest : —  of  his  nephews, 

No.  1.  Item,  I  order  that  the  effects  which  I  have  J^d  female  de- 
in  the  India  and  African  Company  of  London,  and  their  sccndanu  of  his 

nieces,  esta- 

profits,  shall  be  applied  to  the  performance  of  this  my  biished  here. 
will,  and  what  shall  remain,  be  it  little  or  much,  it  shall  malec^idren^ 
be  put  into  stock  in  the  Chamber  of  Zealand,  whose  divi-  ^descendants) 

■^  'ma  foreign  will 

dends,  and  those  of  London,  with  the  interest  of  1200/.  in  held  to  mean 
that  of  the  African  at  London,  shall  be  applied  to  keep  claiming  solely 
the  capital  entire ;  except  that  it  should  happen  to  appear  ^**  RecouTs^J  to 
to  my  executors  that  any  of  the  relations  hereinafter  named  foreign  law  for 

,   ,     the  construction 

should  be  reduced  to  want,  in  which  case  all  the  divi-  of  a  foreign 

dends  or  interest  shall  be  applied  to  those  in  necessity,  iomSlmes he^ 

which  are,  Jacob  Levi  Gomez,  Abraham  and  Jacob  de  dispensed  with. 

Isaac  Bemal,  Isaac  de  Jacob  Bernal,  Benjamin  Bemal, 

and  also  Rachel  Louzada,  Lea  de   Castro,  and  Ester 

Franco,  if  they  or  their  children  shall  come  to  want ;  and, 

in  like  manner,  the  male  children  of  the  above  named  men ; 

also  included  in  this  clause.  Lea,  Rachel,  and  Ester,  of 

Jacob  Bernal  my  brother,  and  their  children,  whom  God 

prosper  they  may  not  come  to  want  this.    And  it  is  also 

my  will,  that  when  it  shall  happen  that  any  female  orphan 

of  my  generation,  being  Jews,  are  to  be  married,  there 

shall  be  given  to  them  1000  guilders  dowry,  out  of  the 

said  interest  by  the  votes  of  the  executors  of  my  will,  and 

the  grandsons  and  great-grandsons  of  the  race  of  my 

father,  who  is  in  glory,  that  shall  be  found  living  in  Ju-* 

daism,  which  my  executors  shall  perform,  and  when  any 

die,  shall  name  others  in  their  place. 

No.  2.  I  name  for  my  heirs,  Abraham  de  Isaac  Ber- 
nal, and  his  brother  Jacob  and  Benjamin  Bernal  my 
nephews,  in  equal  parts ;  I  name  for  my  executors  of  my 
testament  and  this  my  will  Jacob  Levi  Gomez  and  Abra- 
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ham  Bernal  my  nephews,  with  power  at  the  end  of  their 
days  to  name  others  in  their  pkice  to  execute  and  for  the 
administration  of  what  shall  be  left  of  my  estate  and  effects 
in  the  manner  that  shall  appear  to  them  to  be  most  for 
the  security  and  benefit  thereof.   For  that  my  meaning  is, 
that  as  much  stock  as  may  be  shall  be  preserved,  that 
the  produce  may  answer  and  be  applied  to  the  necessi- 
ties of  those  of  the  race  of  my  father  (whom  God  hath)  at 
the  discretion  of  my  executors,  and  those  they  shall  name 
in  their  places.    And  I  charge  the  one  and  the  other  to 
choose  out  of  our  heirs  and  near  kindred  persons  capable, 
to  the  end  that  in  this  manner  the  memory  hereof  may  be 
preserved  for  the  comfort  and  succour  of  our  family,  and 
that  they  may  be  provided  for.  And  I  hope  other  relations 
will  augment  this  stock,  to  the  end  they  may  have  greater 
assistance  in  the  adversity  that  may  befall  them  (from 
which  God  deliver  us) — the  descendants  or  near  kindred, 
— who  for  sins  may  suffer  these  or  the  like  misfortunes, 
(from  which  God  deliver  them)  that  they  may  succour  the 
others.     I  say  my  will  is,  that  Isaac  de  Jacob  Bernal 
and  Benjamin  Bernal  my  nephews,  be  also  my  executors, 
that  they  may  receive  of  my  goods  and  effects, — be  it  only 
by  Jacob  Levi  Gomez,  or  who  else  shall  have  a  power 
from  him, — and  the  rest  for  that  they  may  help  him  in  ful- 
filling my  will  and  have  voices  in  the  things  and  succours 
that  are  to  be  given,  and  more  than  what  is  herein  expressed 
in  this  my  last  will ;  and  likewise  my  will  is,  that  in  those 
causes  Lea  de  Castro  and  Ester  Franco,  my  nieces,  shall 
meet  and  have  votes,  by  reason  they  have  more  knowledge 
of  our  relations  in  Spain,  and  of  my  inclinations  and  obli- 
gations ;  and  I  charge  every  body  that  they  give  to  the 
children  of  Benjamin  Bernal,  and  prefer  them  to  others,  if 
they  should  want  or  be  to  be  married. 


The  dividends  of  stocks,  the  subject  of  this  bequest, 
had,  under  orders  from  time  to  time  made  in  this  cause, 
been  distributed  for  more  than  a  century  amongst  de- 
scendants of  individuals  therein  named.     On  the  20th 
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January,  1834,  an  order  was  pronounced  by  Sir  John 
Leach,  referring  it  to  the  Master  to  inquire  hito  the  state 
of  the  charity,  and  to  approve  of  a  scheme  for  carrying  the 
charitable  intentions  of  the  testator  into  execution,  and  for 
the  future  management  and  application   of  the   funds. 
The  benefit  of  the  charity  had  been  hitherto  extended 
indiscriminately  to  male  and  female  descendants  of  the 
five  nephews ;  but  soon  after  the  date  of  this  last  order  a 
question  was  raised  as  to  female  descendants  of  those  five 
nephews  coming   within  the  testator's  intention,  and  a 
petition  was  presented  to  obtain  a  declaration  excluding 
them ;  but  upon  the  hearing  of  such  petition  on  the  /^5th 
June,  1834,  Sir  John  Leach  ordered  the  Master,  in  exe- 
cuting the  order  of  January,  1834,  to  have  regard  to  the 
course  which  had  been  theretofore  adopted  as  to  the  con* 
struction  of  the  will.     From  this  order  of  the  25th  June, 
1834,  an  appeal  was  presented,  which  came  on  to  be  heard 
the  31st  July,  1835,  before  the  Lords  Commissioners  of 
the  Great  Seal,  when  it  was  ordered  that  it  should  be 
referred  to  the  Master  to  inquire  what  was  the  domicile 
of  the  testator  when  he  died,  and,  in  case  he  was  domiciled 
in  Holland,  what  was  the  true  construction  of  the  will 
according  to  the  law  of  Holland  at  that  time.    The  Mas- 
ter found  that  Amsterdam  was  the  domicile,  and  he  set 
forth  the  opinion  of  Monsieur  Delprat,  a  Dutch  lawyer, 
upon  the  construction  of  the  will ;  and  on  the  15th  Au- 
gust, 1837,  the  Lord  Chancellor  adopted  the  Master's 
finding,    as   to    the   domicile;   and,    coinciding   in    the 
Dutch  lawyer's  construction  of  the  will  (a),  declared  that 

(a)  At  the  hearing  on  the  15th  August,  1837,  as  well  as  at 
the  subsequent  hearing  on  the  28th  February,  1838,  the  case  was 
argued  upon  the  meaning  of  the  will,  it  being  admitted  that  the 
Dutch  jurisprudence  did  not  in  this  instance  furnish  any  peculiar 
principles  of  construction.  The  following  is  the  copy  of  Mon- 
sieur Delprat*s  opinion : — The  construction  of  the  two  clauses 
appears  to  me  to  be  this : — It  was  the  testator's  will  that  the 
monies  remaining  after  the  execution  of  his  will  should  be  con- 
verted into  a  capital,  the  dividends  and  interest  of  which  should 
be  applied  for  the  support  of  the  blood  relations,  who  in  the  first 
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the  male  descendants  of  Jacob  Levi  Gomes^  Abraham 
Bernal,  Jacob  Bernal,  Isaac  Bernal,  and  Benjamin  Beraal 

clause  are  named,  when  they  should  be  reduced  to  want ;  viz. 
Jacob  Levy  Gomez,  Abraham  and  Jacob  de  Isaac  Bernal,  Isaac 
de  Jacob  Bernal,  Benjamin  Bernal,  Rachel  Lousado,  Lea  de 
Castro,  Ester  Franco,  they  and  their  children.  In  regard  of 
the  children  of  these  women,  the  testator  makes  no  differeoee 
whether  the  children  are  of  the  male  or  the  female  race.  But 
in  regard  of  the  five  above-named  men,  the  testator  limits  the 
support  to  their  male  children.  Further,  the  testator  names 
also  again,  as  being  able  to  make  a  claim  on  the  support.  Lea,  Ra- 
chael,  and  Esther  Van  Jacob  Bernal,  and  their  children,  without 
difference  whether  these  children  are  of  the  male  or  the  female 
race.  The  testator  fixes  also  that  should  female  Jewish  orphan 
children  of  his  generation  get  married,  1000  guildera  is  to  be 
paid  to  them  out  of  the  said  interest,  which  is  to  be  decided  by 
the  votes  of  the  executors,  and  of  the  grandsons  and  great  grand* 
sons  of  the  testator's  father,  and  who  are  Jews.  In  the  second 
clause  the  testator  nominated  his  executors,  and  also  particularly 
with  regard  to  the  just  mentioned  disposition,  namely,  Jacob  Levi 
Gomes,  and  Abraham  Bernal ;  to  these  he  gives  the  power  to 
appoint  at  their  decease  others  in  their  place  to  be  executors  and 
administrators  of  the  capital ;  the  testator  charges  his  executors 
to  choose  for  their  successors  able  persons  out  of  their  heirs  and 
nearest  blood  relations  ;  the  executors  are  to  judge  whom  they 
shall  deem  the  most  fit  to  be  their  successors  from  the  heirs  and 
nearest  blood  relations.  This  choice,  according  to  my  opinion, 
cannot  be  attacked  as  long  as  it  only  takes  place  from  the  heirs 
and  nearest  blood  relations  of  the  testator,  or  of  Jacob  Levi 
Gomez  and  Abraham  Bernal.  The  testator  also  makes  no  differ- 
ence whether  these  administrators  who  succeed  the  executors 
are  men  or  women.  The  stipulation  there  appearing,  that  the  pro- 
ceeds are  to  be  applied  for  the  necessities  of  those  *  of  the  race 
of  my  father'  who  the  executors  or  their  successors  shall  consider 
entitled  to  the  assistance,  can«  in  my  opinion,  not  derogate  from 
that  which  the  testator  in  the  first  clause  has  more  particularly 
and  strictly  stipulated  with  regard  to  their  support ;  these  stipu- 
lations stand  in  the  foreground  and  must  be  observed,  they  shew 
in  what  sense  the  words  <  the  race  of  my  father,'  ought  to  be 
taken  up.  In  the  second  clause  the  testator  treats  more  particu- 
larly about  the  executors*  but  the  persons  who  can  make  a  claim 
on  the  support  are  mentioned  in  the  first  clause*    That  which  is 
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respectively,  the  testator's  five  nephews  named  in  his  will, 
and  also  the  male  and  female  descendants  of  Rachel 
Louzada,  Leah  de  Castro,  and  Esther  Franco  respectively, 
the  testator's  three  nieces  also  named  in  his  will,  or  such 
of  them  as  are  or  may  be  reduced  to  want  or  necessity, 
and  professing  Judaism,  are  entitled  to  participate  in  the 
dividends  or  interest  of  the  fund  in  Court,  but  subject  to 
the  male  descendants  of  the  said  Benjamin  Bernal,  the 
testator's  favoured  nephew,  or  such  of  them  as  are  or  may 
be  in  want  or  necessitous  circumstances,  being  preferred 
therein  to  others.  And  it  was  ordered,  that  it  should  be 
referred  back  to  the  Master  to  inquire  who  were  the  per- 
sons entitled  according  to  such  declaration  (6).     The 

mentioned  at  the  end  of  the  second  clause,  in  regard  to  the  chil- 
dren of  Benjamin  Bernal,  must  therefore  be  again  considered  as  in 
connection  with  the  first  clause,  where  only  the  male  children  of 
Benjamin  Bernal  are  declared  to  be  entitled  to  the  benefit  of  the 
fund.  That  which  appears  in  the  second  clause,  that  they  are  to 
liave  greater  assistance  in  the  adversity  which  the  descendants  or 
relations  should  or  might  sustain,  must  be  considered  in  con- 
nection with  that  which  immediately  precedes.  The  testator 
hopes,  namely,  that  other  relations  will  increase  that  stock ;  those 
who  do  so,  can,  in  that  case,  also  settle  who  of  the  descendants 
or  relations  ought  to  be  assisted,  whether  the  women  are  to  be 
excluded,  or  whether  they  are  included  in  the  denominations  of 
descendants.  But  in  regard  to  the  fund  established  by  the  testator, 
he  makes  io  the  first  clause  very  strict  stipulations  respecting  the 
persons  who  ought  to  participate  in  the  benefit ;  therefore  it  also 
appears  to  me,  that  the  words  '  our  heirs,  nearest  blood  rela- 
tions,* (near  kindred)  in  the  second  clause,  cannot  cause  or  create 
any  doubt,  for  that  expression  concerns  alone  the  choice  of  the 
successors  (and  this  choice  is  entrusted  to  the  executors)  and 
by  no  means  the  persons  who  participate  in  the  benefit. 

There  was  no  express  reference  as  to  the  legality  of  the  bequest ; 
but  opinions  were  taken  which  lefk  no  doubt  on  that  head.  The 
institution  of  these  "family  funds"  seems  to  have  been  very  com* 
mon  in  Holland  prior  to  the  introduction  there  of  the  French  Codes. 

(b)  This  declaration,  there  is  every  cause  to  think,  effectuates 
the  testator's  intention;  and  is  the  construction  that  the  will 
bears  according  to  the  Mosaic  law,  which  excludes  females  from 
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Master  having  reported  in  pursuance  of  this  order,  the 
matter  now  came  on  again  before  the  Lord  Chancellor ; 
and  the  only  question  was,  whether  male  descendants  of 
the  five  nephews  claiming  through  females  could  take. 

Mr.  Wakefield  and  Mr.  Cooper,  for  the  negative  of  the 
proposition,  cited  Oddie  v.  Woodford,  Seton  on  Decrees, 
391. 

Sir  William  Home  and  Mr.  Sidebotlom,  for  the  affirma- 
tive of  the  proposition,  cited  the  5  Anne,  c.  3,  being  the 
act  for  settling  the  honours  and  dignities  of  the  Duke  of 
Marlborough  upon  his  posterity;  Butler  v.  Stratton,  3 
Brown,  C.  C.  367;  Pierson  v.  Garnet,  2  Brown,  C.  C.  38; 
and  Crosley  v.  Clare,  3  Swanston,  320,  in  the  note, — they 
also  submitted,  that  a  further  Dutch  opinion  should  be 
obtained. 

The  Lord  Chancellor  said,  that  as  there  was  no  rea- 
son to  suppose  that  the  law  of  Holland  existmg  at  the 
period  afforded  any  technical  rules  for  determining  the 
point  remaining,  he  did  not  think  it  necessary  again  to 
have  recourse  to  such  law ;  and  he  remarked  that  Oddie 
V.  Woodford  was  a  strong  case,  and  that  the  statute  re- 
specting the  Duke  of  Marlborough  gave  no  aid  for  con- 
struing the  testator's  will. 

The  order  of  his  lordship  declared  persons  who  had 
traced  their  descent  from  one  of  the  nephews,  through 
males,  to  be  entitled.    The  issue  of  the  nieces  was  extinct. 


the  succession.  Where  the  expression  **  children,*'  therefore 
occurs  in  a  Jewish  will,  it  is  construed  to  mean  male  children 
only.  Females  cannot  take  unless  expressly  named.  Consult 
Michaelis,  Commentaries  on  the  Laws  of  Moses,  vol.  i.  p.  420  j 
Pastoret  Histoire  de  la  Legislation,  tome  iii,  p.  470 ;  Selden  de 
Successionibus  ad  Leges  Ebrsorum,  cap.  1.  In  many  parts  of  the 
continent  the  regulations  of  the  Mosaic  Code  still  govern  all 
transactions  between  Jews.  See  Mittermaier,  Grundsarze  des 
gemeinen  deutschen  Privatrechts ;  Mendelssohn,  Ritualgesetze 
der  Juden  ;  Thiel,  Principia  Jurisprudentise  Judaicas,  per  Ger- 
maniara  communis.  Formerly  it  was  so  in  England.  Madoxj 
History  and  Antiquities  of  the  Exchequer. 
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The  prior  proceedings  in  this  cause  were  as  follows : — 
In  January,  1722,  Joseph  Bernal,  a  descendant  of  one  of 
the  parties  named  in  the  bequest,  being  in  England,  took 
advantage  of  the  near  relations  of  the  testator  being  beyond 
sea,  and  produced  to  the  Prerogative  Court  a  translated 
copy  of  the  will,  authenticated  by  the  notary  at  Amster- 
dam, with  whom  the  original  was  deposited;  and  there-  Leiiersofad- 
upon  letters  of  administration  with  such  translated  copy  granted  with 
annexed  were  granted  to  him  (a).    This  gave  rise  to  two  S^nVaSnaBis^ 
suits  in  this  Court,  upon  the  hearing  of  which,  on  the  9th  wiUlodged  with 

*.  o  '  jj  notary  abroad 

December,  17528,  Sir  Joseph  Jekyll  referred  it  to  the  Mas-  annexed. 
ter  to  take  certain  accounts,  and  to  report  upon  a  scheme 
to  be  laid  before  him  by  the  parties  as  to  the  manner  in 
which  they  would  have  the  charities  mentioned  in  the 
will  disposed  of.  The  Master,  by  a  report  dated  26th 
January,  1729,  approved  of  a  scheme  for  dividing  the 
dividends  of  the  stocks  and  funds,  the  subject  of  the  be- 
quest, among  fourteen  persons,  until  such  time  as  the 
accounts  by  the  decree  directed  should  be  taken  and 
settled.  These  accounts  were  however  never  taken;  they 
seem  to  have  been  abandoned  as  not  likely  to  lead  to  any 
beneficial  result,  and  the  Master  never  made  any  general 
report,  and  the  cause  was  never  heard  on  further  direc- 
tions, but  there  were  various  reports  and  orders  in  the 
cause,  apportioning  the  dividends  of  the  charity  funds 
amongst  descendants  of  individuals  named  in  the  will.  In 
May,  1791,  there  was  an  order  that  proposals  should  be 
laid  before  the  Master  for  the  future  management  of  the 
charity ;  and  in  November,  1794,  the  parties  were  ordered 
to  proceed  to  carry  such  last  order  into  execution,  which 
was  done;  the  last  order,  directing  the  distribution  of  the 


(a)  At  the  hearing  before  the  Chancellor  it  was  objected,  that 
in  a  material  word  this  translation  was  incorrect.  The  objection 
was  not  entertained,  there  being  no  evidence  of  the  original 
Spanish  will,  except  an  apparently  cotemporaneous  copy.  See 
UFit  V.  L'Bait,  1  Pcere  Williams,  526. 
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dividends,  was  made  the  S5th  March,  183S;  that  order 
was  discharged  by  the  Lord  Chancellor's  order  of  S8th 
February,  1838. 


George  Woodhead  and  others  v.  Thomas  Mar- 
^^lim^'  RioTT,  George  Hadfield,  and  others. 


M.R. 


Truftice  or  ex-    Xhis  cause  coming  on  upon  further  directions,  it  was  con- 

ecutor  charge-  o  a 

able  with  inie-  tended  that  the  defendant  Marriott,  an  executor  and 
not  pray^by  trustee,  ought  to  be  charged  with  interest  at  five  per  cent. 
^*  Trustee  or  ^^  *  *"°*  ^^  money  come  to  his  hands  prior  to  putting  in 
executor  charfiT.  his  answer,  although  not  thereby  accounted  for,  and  the 
yet  he  may  have  receipt  of  which  had  been  discovered  by  exhibiting  special 
*  A^apeciaicase  interrogatories  for  the  purpose  in  the  Master's  office ;  and 
requisite  for      t^^t,  as  a  consequeuce,  he  ought  not  to  be  allowed  his 

charging  trustee  :i  *  o 

or  executor  with  COStS. 

iDteresfthan  °  Gn  the  Other  side  it  was  insisted,  that  interest  should 
four  per  cent.  ^^^  ^^  charged,  the  bill  not  praying  interest  out  of  the 
defendant  Marriott*s  pocket.  As  to  the  costs  it  was  urged, 
that  prior  costs  had  been  given  to  him  by  the  decree  made 
at  the  original  hearing  between  party  and  party ;  and  that 
the  same  were,  upon  appeal,  enlarged  to  costs  as  between 
solicitor  and  client,  on  the  ground  not  merely  of  the  defend- 
ant Marriott's  fiduciary  character,  but  also  of  his  manage- 
ment having  tended  greatly  to  the  augmentation  of  the 
trust  fund  (a).  He  must  therefore  have  his  subsequent 
costs.  The  rate  of  interest  could  not  at  all  events  exceed 
four  per  cent. 

The  Master  of  the  Rolls  said,  such  an  omission  in 
the  prayer  of  the  bill  was  immaterial  (6);  that  the  Court, 
although  it  fixes  a  trustee  or  executor  with  interest,  never- 


(a)  See  Lord  Brougham's  judgment,  post,  page  67. 

(b)  Turner  v.  Turner,  1  Jacob  &  Walker,  39.     See  also  Sammes 
v.  Rickmant  2  Vesey,  jun.  86  ;  Creuze  v.  Hunter,  ibid.  164. 
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theless  often  gives  him  his  costs  (c);  that  it  was  now 
setded  that  a  special  case  must  be  made  for  a  higher 
rate  of  interest  than  four  per  cent.,  and  that  the  mere 
non-insertion  of  an  item  in  an  account  did  not,  in  his 
opinion,  amount  to  such  a  special  caseCd)* 

(c)  In  Seers  v.  Hindy  1  Vesey,  jun.  294,  Lord  Thurlow  says.  Lord  Thurlow's 
"  When  I  am  obliged  to  give  interest  against  executors,  as  a  mutt  foHow  **^ 
remedy  for  a  breach  of  trust,  costs  against  them  must  follow  of  when  executor 
course."     But  in  Ashbumham  v.  Thompson,  13  Vesey,  402,  Sir  •^^^^'^^' 
William  Grant,  although  be  pronounced  the  decree  for  interest  general! 
with  costs,  yet  went  into  the  circumstances  as  a  ground  for  it, 
observing,  that  he  did  so,  seeing  the  rule  laid  down  in  Seers  v. 
Hind  in  that  general  manner ;  that  when  interest  is  given  against 
executors  for  a  breach  of  trust,  costs  should  follow  of  course — 
a  proposition  to  which  he  was  not  quite  prepared  to  accede  ;  as 
there  may  be  many  cases  in  which  executors  must  pay  interest, 
which  would  not  be  cases  for  costs.     See  Tebbs  v.  Carpenter^  1 
Maddock,  290,  308.    See  also  Parrot  v.  7Vc6y,  Precedents  in 
Chancery,  £54. 

((0  Treves  v.  Tamshend,  1  Brown,  C.  C.  384  \  S.C.I  Cox,  50  ; 
Exparte  Strutt,  ib.  439 ;  Rocke  v.  Hart,  1 1  Vesey,  S%,  The  follow- 
ing are  cases  in  which  executors  and  trustees  have  been  charged 
with  interest  at  five  per  cent. ;  UaU  v.  Halielt,  1  Cox,, 134 ;  Forbes 
V.  Ross,  2  Cox,  113;  Pietjf  v.  Stace,  4  Vesey,  620 ;  Mosley  v.  Ward, 
11  Vesey,  581  ;  Bate  v.  Scales,  12  Vesey,  402;  Brmn  v.  San- 
some,  M'CIeland  &  Younge,  427 ;  Crakelt  v.  Bethune,  1  Jacob  & 
Walker,  586 ;  Sutton  v.  Sharp,  1  Russell,  146;  Bkk  v.  Motley, 
2  MyUie  &  Keen,  312. 

It  was  not  until  the  time  of  Lord  Thurlow  that  it  was  com-  Old  rule  of  the 
pletely  established,  that  an  executor  or  trustee  even  putting  out  ^^.^^^  °^' '° , 
money  was  liable  to  nuerest  at  all.     Lord  Nottmgham  said  it  was  or  trustee  with 
a  fixed  rule  of  the  Court,  and  he  would  not  change  it,  that  an  i°<«'^s** 
executrix  receiving  money,  which  was  secured  to  the  testator,  if 
she  lend  it  out  to  profit,  she  shall  not  account  for  the  profit,  for 
she  lends  the  principal  at  her  hazard,  so  that  if  it  miscarry  she 
shall  make  it  good  to  the  estate;  Grosvenor  v.  Cartxoright,  2 
Cases  in  Chancery,  21.    This  decision  was  affirmed  in  the  House 
of  Lords.    lAnch  v.  Cappy,  ibid.  35.     Lord  Guildford  however 
broke  through  the  rule ;  Ratcliffe  v.  Graves,  1  Vernon,  196 ;  and 
2  Cases  in  Chancery,  152.    Lord  Cowper  followed  his  example ; 
Lee  v.  Leet  2  Vernon,  548*    Lord  Harcourt  thought  that  an 
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The  order  directed  payment  of  interest  at  four  per 
cent,  only,  and  the  defendant  Marriott  had  his  subsequent 
costs. 

Mr.  Kindersley,  Mr.  Cooper,  Mr.  Wilbraftam,  and  Mr. 
Koe,  for  the  different  parties. 


Order  ia  which  The  cnsuing  account  of  the  former  proceedings  in  this 
inco^i^^rr'''^  cause,  is  taken  from  Lord  Brougham's  manuscripts.  By 
found  ^rin-  indenture,  dated  the  18th  April,  1780,  being  a  post-nuptial 

executor  should  account  for  interest,  but  distinguished  between  an 
executor  and  a  trustee,  saying,  the  latter  ought  clearly  to  account 
for  the  profits  made  of  money ;  Brawn  v.  LUttm^  1  Peere  Williams, 
1 40.  Lord  Hardwicke,  in  a  case  where  a  debtor  had  appointed 
his  creditor  his  executor,  refused  to  allow  interest  on  the  debt, 
**  as  an  executor  may  make  use  of  money  which  is  perpetually 
coming  in  by  assets  of  the  testator,  and  turn  it  to  his  own  advan- 
tage ;"  Adams  v.  GaU,  2  Atkyns,  106.  In  Child  v.  Gibson,  ibid. 
603,  the  same  judge,  after  saying  he  would  not  afBrm,  but  if  an 
executor  had  placed  out  assets  that  were  specifically  devised,  but 
the  Court  could  oblige  him  to  account  for  the  interest  he  may 
have  made  of  those  assets,  added,  "  but  there  never  was  a  case 
in  this  Court  where  a  Master  was  directed  to  charge  interest 
upon  an  executor,  who  makes  use  of  assets  come  to  his  hands  in 
the  way  of  bis  trade." 

Lord  Maccles-        Lord  Macclesfield  seems  to  have  introduced  a  singular  distinc- 

field's  dwiinc-     ^^^^     ^f^^^  stating  the  old  rule,  that  if  an  executor  or  trustee 

tton  as  to  an  in-  i        i  .  .      *     «     i 

solvent  trustee     of  money  placed  it  out  m  the  funds,  or  on  other  security,  whereby 

or  executor         |jg  rrained  considerably,  that  he  should  have  the  whole  benefit 

lending  out  ° 

money.  thereof  to  himself,  in  respect  to  the  hazard  he  had  run  of  being 

a  considerable  loser  thereby,  which  loss  he  must  have  borne ;  his 
lordship  decided,  nevertheless,  "  that  if  such  trustee  or  executor 
were  an  insolvent  person  at  the  time  of  placing  out  such  trust- 
money,  there  the  cestui  que  trust  should  have  the  whole  benefit 
gained  thereby,  as  he  only  could  have  borne  the  loss  thereof,  if 
any  had  happened,  the  trustee  or  executor,  by  his  insolvency, 
being  incapable  thereof,  and  consequently  running  no  hazard  at 
all ;"  Bromfidf  v.  Wythcrley,  Precedents  in  Chancery,  505.  This 
distinction  received  the  approbation  of  Lord  Hardwicke ;  Adams 
v.  Gfl/f,  2  Atkyns,  106.  See  Neatm  v.  Bcnnct,  1  Brown,  C.  C. 
359. 
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settlement^  800/.,  part  of  the  fortune  of  Martha  the  wife  quisUion)  de- 
of  John  Quincey,  was  assigned  to  Samuel  Hadfield  and  three  different 
Samuel  Goodyear  upon  trust,  to  apply  the  interest  for  the  ^^ heV7u^p^*^ 
separate  use  of  Martha  Quincey  for  her  life,  ren:ainder  as     ^^ »»  material 
to  principal  and  interest  to  the  children  of  John  and  party  withia  his 
Martha  Quincey,  remainder  as  Martha  Quincey  should  stnctDess  by 
appoint,  and  with  remainder  in  default  of  appointment  to  ^/^^^j^^^^^  ^^^^ 
such  persons  as  would  by  law  be  entitled  to  Martha's  regulated  bring 
personal  estate  upon  her  death  intestate,  and  in  such  already. 
manner  as  if  she  had  never  been  married.    When  this  •,nte^to??ega°cy 
settlement  was  executed,  Martha  was  livine:  apart  from  her  **^  ^^^:  **  °**^ 

'  ®    '^  wanted  for  sup- 

husband,  and  she  soon  after  became  insane,  and  so  con-  port  of  M.  Q , 
tinued  for  the  rest  of  her  life.     Samuel  Goodyear  was  her  and  be  added 
brother,  and  he  died  in  September,  1782,  having  made  his  i^ijfwTh^the^ 
wOl;  whereby  he  bequeathed  unto  Moses  Hadfield  the  principal  sum, 

<•  A£\r^f\w  <•  t  •  1  1  ^  lor  the  beoefit 

sum  of  4000/.,  part  of  bis  personal  estate,  the  trusts  of  of  the  persons 
which  sum  he  declared  in  the  words  following: — "  Upon  {he^same^after*^ 
special  trust  and  confidence,  and  to  the  intent  and  purpose  ^-  Q-'>  ^^^^^* 
that  the  said  Moses  Hadfield,  his  executors  and  admiuis-  the  principal 
trators,  shall  and  do  place  and  continue  the  same  at  inter-  uons^tTgo  to  her 
est,  and  apply  the  yearly  interest  and  produce  thereof,  or  ^Jj^Jj*  ^'if'^no 
so  much  thereof  as  he  or  they  shall  think  proper,  in  the  iuue,  looo/., 
maintenance  and  for  the  support  of  my  sister  Martha,  the  j.h.;  750/., 
wife  of  John  Quincey,  who  lives  separate  from  her  bus-  °hereo?*u) 
band,  during  the  life  of  the  said  Martha,  he  or  they  taking  ^:  ^•»  "^^^''^ 
special  care  of  the  said  Martha,  and  that  her  husband  thereof,  to T.M., 
doth  not  interrupt  her,  or  embezzle  or  in  any  respect  enjoy  maioderTo 
any  of  such  interest;  and  I  order  and  direct,  that  so  much  ^'^uhe  Utter 
of  the  interest  of  the  said  4000/.  as  shall  not  be  applied  took  the  whole 
for  the  use  of  my  sister  Martha,  shall  accumulate  and  be  ^ 
added  to  and  managed  along  with  the  said  principal  sum 
for  the  benefit  of  the  persons  to  be  entitled  to  the  same 
after  the  decease  of  the  said  Martha ;  and  from  and  after 
the  death  of  my  said  sister  Martha,  I  give  and  bequeath 
the  said  sum  of  4000/L,  with  the  accumulations  thereof, 
unto  all  and  every  the  child  or  children  of  the  said  Martha, 
equally  to  be  divided  amongst  them  if  more  than  one ;  but 
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if  the  said  Martha  shall  die  without  issue,  then  I  giTe  and 
bequeath  1000/.,  part  thereof,  unto  my  uncle  John  Hobson; 
750/.,  other  part  thereof,  unto  my  cousin  George  Wood; 
750/.,  other  part  thereof,  unto  my  cousin  Thomas  Mar- 
riott, and  the  remainder  to  my  uncle  Thomas  Hadfield." 
Moses  Hadfield  was  the  executor  of  this  will.  He  died 
in  1784.  The  defendant  Marriott  was  his  executor. 
The  defendant  George  Hadfield  was  the  personal  repre- 
sentative of  Samuel  Hadfield,  who  was  the  surviving  trus- 
tee under  the  settlement  of  April,  1780.  In  February, 
1826,  Mary  Mitchell,  a  sister  of  Martha  Quincey,  died, 
whose  sole  next  of  kin  she  was,  and  the  defendant 
Marriott  administered  to  Mary  Mitchell's  estate  in  Martha 
Quincey's  behalf.  Martha  Quincey  having  survived  her 
husband,  died,  without  having  had  any  child,  in  Novem- 
ber, 1829.  Upon  Martha  Quincey's  death  the  defendant 
Marriott  had  distributed  Mary  MitcheH's  estate  amongst 
Martha  Quincey's  next  of  kin.  All  the  plaintiffs  were  claim- 
ants under  Thomas  Hadfield,  the  legatee  of  the  remainder 
of  the  4000/.  The  next  of  kin  of  Martha  Quincey  were  de- 
fendants, as  well  as  the  legatees  of  the  other  portions  of  the 
4000/.,  besides  the  defendant  Marriott.  This  last  person 
had  managed  both  trust-funds,  the  800/.  as  well  as  the 
4000/.,  and  the  sums  with  the  accumulations  amounted  to 
18,200/.  The  bill  contended,  that  the  whole  of  the  accu- 
mulations ought  to  be  considered  as  having  arisen  from 
the  4000/.,  and  besides,  that  after  Mary  Mitchells  death 
her  estate  ought  to  have  been  applied  towards  Martha 
Quincey's  support,  in  exoneration  of  the  interest  of  the 
4000/.  The  plaintiffs  claimed  to  be  entitled  to  the  whole 
accumulations  of  the  4000/.  The  800/.  had  become  reduced 
to  650/.  By  Sir  John  Leach's  decree,  pronounced  the 
13th  July,  1834,  it  was  declared,  that  the  interest  arising 
from  the  sum  of  800/.,  settled  by  the  indenture  of  the  18th 
of  April,  1780,  and  which  was  admitted  to  have  been  re- 
duced, and  then  to  amount  to  the  sum  of  650/.  and  no 
more,  was  first  applicable  to  the  maintenance  of  Martha 
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Quincey,  in  exoneration  of  the  interest  arising  from  the 
legacy  of  4000/.  bequeathed  by  the  will  of  Samuel  Good- 
year, and  that  the  accumulations  of  interest  which  arose 
during  the  life  of  the  said  Martha  Quincey  were  to  be 
considered  as  having  arisen  from  the  interest  of  the  legacy 
of  4000/.  And  it  was  declared  that  the  legatees  of  the 
several  sums  of  1000/.,  750/.,  and  750/.,  under  the  said  will 
of  Samuel  Goodyear,  were  not  entitled  to  participate  in 
the  accumulations  which  had  arisen  from  the  said  sum  of 
4000/.,  and  that  the  whole  of  such  accumulations  were  by 
the  will  of  the  said  testator,  according  to  the  true  con- 
struction thereof,  bequeathed  to  Thomas  Hadfield  as  the 
residuary  legatee  therein  named  of  the  said  sum  of  4000/. 
with  the  accumulations  thereof,  after  payment  thereout  of 
the  said  legacies  of  1000/.,  750/.,  and  750/.  And  it  was 
declared,  that  the  interest  arising  from  the  surplus  of  the 
personal  estate  of  Mary  Mitchell,  the  sister  of  the  said 
Martha  Quincey,  and  to  which  the  said  Martha  Quincey 
became  entitled  upon  the  death  of  her  said  sister,  was 
applicable  to  the  maintenance  of  the  said  Martha  Quincey, 
from  the  time  of  the  death  of  the  said  Mary  Mitchell,  in 
exoneration  of  the  interest  arising  from  the  said  legacy  of 
4000/.,  bequeathed  by  the  will  of  the  said  testator  Samuel 
Goodyear.  And  it  was  referred  to  the  Master  to  tax  all 
parties  their  costs  as  between  party  and  party.  From  all 
the  principal  parts  of  this  decree  the  defendant  Marriott 
appealed.  This  appeal  was  heard  before  Lord  Brougham, 
who  on  the  21st  November,  18S4,  gave  judgment  as  fol- 
lows : — 

Lord  Chancbllor. — ^Two  questions  were  raised  by 
this  appeal,  which  was  from  part  of  a  decree  at  the  Rolls. 
The  first  related  to  the  construction  of  an  accumulating 
clause  in  the  will  of  Samuel  Goodyear ;  the  second  to  the 
order  in  which  the  funds  of  800/.  capital  and  the  interest 
of  4000/L,  which  came  to  the  defendant  Marriott  as  trustee 
of  Martha  Quincey,  the  testator's  sister,  and  a  third  fund 
of  assets  of  Mary  Mitchell,  to  whom  he  administered, 

f2 
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should  be  taken  in  account  towards  defraying  the  charges 
of  her  maintenance  during  a  state  of  mental  derangement 
that  lasted  nearly  fifty  years,  and  the  destination  of  the 
fund  arising  from  accumulation  depended  on  that  priority. 
Beside  these  questions,  which  form  proper  grounds  of 
appeal,  the  defendant  availed  himself  of  the  opportunity 
to  question  the  order,  which  gave  him  only  his  costs  as 
between  party  and  party.  Whether  or  not  the  second 
point  could  be  gone  into  at  all  was  a  preliminary  question 
raised  by  the  respondents,  and  certainly  the  frame  of  the 
petition  excludes  it  altogether.  The  grievance  is  thus 
stated:  After  complaining  of  the  declaration  as  to  the 
accumulations,  the  petition  goes  on,  **  And  by  so  much 
of  the  decree  as  orders,  &c.  &c.*'(a)  Now  this  does  not 
state  as  grievance  the  declaration  as  to  priority  of  charge 
of  the  three  funds  above-mentioned — and  then  follows 
that  assignment  of  error  which  excludes  it — for  the  pe* 
tition  goes  on  afterwards  to  point  out  what  ought  to  have 
been  found,  and  confines  this  to  the  question  of  the  accu- 
mulation, and  to  the  costs  : — '*  Whereas  your  petitioners 
submit  and  humbly  insist,  that,  8ic.  &c."  It  is  extremely 
material  to  confine  a  party  within  his  appeal.  The  strict- 
ness is  quite  scanty  enough  already  by  which  this  kind  of 
pleading  is  regulated ;  and  if  a  party  shall  be  at  liberty, 
in  an  appeal  from  a  part  of  a  decree,  to  introduce  objec- 
tions to  the  whole,  the  rule  is  at  an  end  which  restricts  the 
defendant's  right  to  the  first  and  last  word,  to  cases  of 
partial  appeal.  Besides,  the  Court  ought  to  be  apprised 
with  a  convenient  precision  of  the  objections  intended  to 
be  taken,  and  not  to  be  left  to  guess  at  those  over  the 
whole  subject.  In  the  Courts  of  Law  parties  are  even 
confined  to  the  points  of  law  raised  by  them  on  the 
margins  of  the  paper  books.  The  latitude  here,  to  which 
alone  I  am  adverting,  is  far  more  ample  than  that.    Never- 

(d)  The  extracts  from  the  petition  of  appeal  are  omitted,  as  not 
being  necessary  for  understanding  the  judgment. 
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thelessy  had  I,  on  considering  the  point,  conceived  that 
any  slip  bad  been  committed,  and  that  there  was  a  mani* 
fest  miscarriage  below  on  the  point  left  out,  I  might  have 
been  disposed,  on  proper  terms,  to  have  given  leave  to 
amend.  I  feel,  however,  no  such  disposition  here;  for, 
after  considering  the  point,  I  do  not  differ  from  his  Honor, 
either  as  to  the  priority  of  the  800/.,  called,  by  consent, 
650/.,  or  of  the  interest  of  the  4000/.,  or  the  assets  of 
Mary  Mitchell  (6).  It  remains,  then,  to  dispose  of  the 
question  arising  on  the  construction  of  the  accumulation 
clause ;  namely,  are  the  accumulations  given  to  the  lega- 
tees over  on  the  death  of  Martha  Quincey  without  issue^ 
or  are  they  given  to  the  legatee  of  the  residue  of  this 
fund,  Thomas  Hadfield  ?  The  Vice-chancellor  held  the 
latter  opinion,  and  I  do  not  differ  with  his  Honor.  The 
words  are,  "  And  I  order  and  direct  that  so  much  of  the 
interest  of  the  said  1000/.  as  shall  not  be  applied  for  the 


(b)  On  this  part  of  the  case,  Re  Ashley^  1  Russell  &  Mylne^ 
371,  was  cited  by  the  appellant's  counsel.  The  judgment  there 
proceeded  both  on  what  was  most  for  the  interest  of  the  lunatic, 
and  upon  the  intention  of  the  will.  In  Anandale  v.  Anandale^  2 
Vesey^sen.  381,  and  Belt's  Supplement,  S65,  where  the  lunatic 
bad  property  both  in  England  and  Scotland,  the  savings  of  which 
would  go  different  ways,  Lord  Hardwicke  declared,  that  the  bur- 
then and  expense  of  the  lunatic's  maintenance  and  debts  ought 
to  be  borne  in  a  rateable  proportion  between  his  real  and  personal 
estate  in  England  and  his  real  and  personal  estate  in  Scotland^ 
regard  being  had  to  the  respective  incomes  and  produce  of  each 
estate. 

Holjambe  v.  JFtlloughby,  ft  Simons  &  Stuart,  165  ;  and  Remlim 
V.  GMfray^  5  Vesey,  440,  are  cases  of  several  funds  being  liable 
to  the  maintenance  of  infants.  In  Holjamht  v.  WUhAighhy^  the 
two  funds  being  absolutely  given  for  maintenance,  the  interest  of 
the  infant  determined  which  of  the  two  funds  was  to  be  applied. 
In  Eawlins  v.  Goldfray,  Lord  Alvanley  tliought  it  was  the  inten- 
tion of  the  donor  of  one  of  the  funds,  that  resort  should  not  be 
had  to  it  until  other  appropriations  for  the  benefit  of  the  infants 
were  exhausted,  let  them  come  from  what  quarter  they  might. 
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use  of  my  skter  Martlia  shall  accumulate  and  be  added 
to  and  managed  along  with  the  said  principal  sum  for  the 
benefit  of  the  persons  [in  the  plural]  to  be  entitled  to  the 
same  after  the  death  of  the  said  Martha.  And  from  and 
after  the  death  of  my  said  sister  Martha,  I  give  and 
bequeath  the  said  sum  of  4000/.,  with  the  accumulations 
thereof,  unto  all  and  every  the  child  or  children  of  the 
said  Martha,  equally  to  be  divided  amongst  them,  if  more 
than  one ;  but  if  the  said  Martha  shall  die  without  issue, 
then  I  give  and  bequeath  1000/.,  part  thereof,  unto  my 
uncle,  John  Hobson ;  750/.,  other  part  thereof,  unto  my 
cousin,  George  Wood ;  750/.,  other  part  thereof,  unto  my 
cousin,  Thomas  Marriott,  and  the  remainder  [not  and  re- 
mainders thereof]  to  my  uncle,  Thomas  Hadfield."  First, 
it  is  contended  that  the  plural  "  persons*'  is  not  satisfied 
by  one  taking,  namely,  Thomas  Hadfield.  But  when 
that  plural  was  used,  the  testator  had  in  his  mind  a  class 
of  persons  who  evidently  took  the  accumulations,  if  they 
came  in  esse,  namely,  Martha's  children.  He  says,  '*  child 
or  children."  No  one  can  doubt  that  one  child  of  Martha 
would  have  taken  the  whole,  had  she  left  but  one ;  and 
yet  that  one  would  have  taken  under  the  name  of  "  per- 
sons," if  the  clause  is  to  be  held  operative  where  thb 
word  occurs.  It  would  have  been  more  accurate  to  have 
said  *^  the  person  or  persons  to  be  entitled ;"  but  the 
plural  is  often  used  to  express  uncertainty,  though  incor- 
rectly ;  and  here  I  apprehend  the  meaning  was  "  whoever," 
with  no  regard  to  number.  Then  I  think  it  most  reason- 
able to  consider  him  as  first  providing  for  accumulation 
generally,  and  as  only  adverting  to  the  persons  who  should 
benefit  by  such  accumulation  in  this  part  of  the  will,  with 
a  view  to  describe  the  accumulation,  and  not  to  dispose  of 
it.  The  principal  object  of  this  clause  is  to  direct  an 
accumulation ;  and  he  says,  *^  Let  the  fund  accumulate  in 
a  way  which  I  hereby  specify,  and  for  the  benefit  of  such 
and  such  a  class  of  persons."  The  main  object  of  this 
clause  is  to  order  accumulation  ;  the  destination  is  secon- 
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dary  to  that ;  and  though  it  would  have  been  of  import- 
ance, had  no  other  clause  followed  specifying  its  distribu- 
tion or  destination  more  minutely,  yet  where  there  is  such 
a  clause  afterwards,  we  are  to  look  forward  to  that  and  be 
governed  by  it ;  as  if  he  had  added  under  the  first  clause, 
"  to  persons  as  hereinafter  specified/'  Accordingly  he  is 
so  far  from  stopping  with  the  general  reference  to  persons 
'*  to  be  hereafter  entitled  to  the  same/'  (supposing  all  the 
while  that  "same"  means  the  fund,  and  not  the  accumula- 
tions,) that  he  immediately  proceeds  as  if  he  had  made  no 
destination  of  those  accumulations  to  any  person  or  any 
class  at  alL  Had  he  expressed  his  meaning  fully  by  the 
general  words,  referring  to  the  takers  of  a  fund,  he  need 
not  have  immediately  gone  on  to  specify  Martha  Quincey's 
children  in  the  way  he  does ;  it  would  have  been  enough 
to  say,  the  principal  fund  shall  go  to  those  children  after 
their  mother's  death  ;  for  that,  by  the  construction  main- 
tained of  the  general  words,  would  have  given  the  children 
the  accumulations.  But  he  expressly  says,  ^'  from  and 
after  Martha's  death,  I  give  and  bequeath  the  said  4000/., 
and  the  accumulations  thereof,  to  all  and  every  the  child 
and  children  of  Martha,"  and  in  great  detail.  The  use 
of  *'  thereof,"  in  the  next  three  places,  where  he  is  pro- 
viding for  the  case  of  Martha  Quincey's  dying  without  issue, 
if  referred  to  the  last  antecedent,  will  relate  to  the  fund 
and  accumulations,  which  had  just  been  dealt  with^  being 
given  share  and  share  alike  to  her  issue,  if  she  had  any. 
Then  this  is  not  inconsistent  with  reading  "  the  remainder," 
as  all  which  had  not  been  thus  in  limited  portions  pre- 
viously given.  If,  on  the  contrary,  we  read  "  thereof,"  as 
referring  to  the  4000/.,  the  omission  of  that  word  ader 
"  remainder"  would  indicate  an  intention  to  give  Thomas 
Hadfield  not  merely  the  residue  of  the  4000/.,  but  of  the 
whole.  It  has  been  assumed  above,  that  by  ^'  the  same" 
was  meant  ''  the  principal  sum  of  4000/."  Without  this 
the  appellant  has  not  any  ground  at  all  whereon  to  stand. 
But  it  hardly  seems  a  necessary  concession ;  for  it  may 
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intend  a  reference  to  accumulation,  and  only  mean,  in  tlie 
spirit  of  an  accumulating  clause,  that  till  Martha  Quincey's 
decease  the  accumulations  shall  not  be  distributed  or  en- 
joyed at  all.  On  the  whole  I  agree  with  his  Honor  in 
opinion,  and  dismiss  the  appeal,  but  without  any  costs, 
and  ordering  the  deposit  to  be  returned.  I  am  also  of 
opinion  that  his  Honor  ought  to  have  allowed  costs,  as 
between  solicitor  and  client,  to  Mr.  Marriott,  whose  good 
husbanding  of  the  fund  has  been  so  beneficial,  and  must 
'have  been  attended  with  no  little  trouble  to  him. 


M.R. 
March  12. 

Mayii.      Attorney-General  t;.  Newbury  Corporation. 

L.C. 

^^^^q26,  (CowslacTs  Charity.) 

The  7i8t  section  RicHARD  CowsLAD,  by  deed  dated  May,  1715,  conveyed 
Will.  4,  c.  76»  lands  to  John  Hore  and  others  upon  trust,  out  of  the  rents 
todiarilies^ihe  ^  ^^y  ^^^  *^^  schooling  and  education  of  ten  poor  boys, 
propert^r  of  born  and  inhabiting  in  the  borough  of  Newbury,  to  be 
ID  trustees,  chosen  by  the  mayor,  aldermen  and  burgesses  of  the 
poratkm  were*'*  borough,  and  for  the  clothing  of  such  boys ;  which  said 
visitors,  and  had  schooling,  education  and  clothincr  were  to  be  as  the  mayor, 

the  DomiDation  ®  ^  "^     ' 

of  the  objecu     aldermen  and  burgesses  should  think  fit,  and  were  to 

continue  until  they  should  direct  the  boys  to  be  put  out 
apprentices. 

By  another  deed  dated  June,  1715,  the  said  Richard 
Cowslad  conveyed  to  the  said  John  Hore  and  others  cer- 
tain other  lands  upon  trust,  out  of  the  rents,  to  pay  yearly 
30/.  to  the  organist  of  Newbury  church,  5/.  for  repairing 
the  organ,  and  51.  towards  defraying  the  expenses  of  the 
mayor's  feast;  and  the  mayor,  aldermen  and  burgesses 
were  appointed  visitors,  to  inspect  the  accounts  of  the 
trustees  and  see  that  the  said  three  yearly  sums  were  duly 
paid.    And  such  deed  contained  a  proviso  for  forfeiture. 
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In  case  of  any  part  of  the  lands  being  converted  into 
tillage  (a). 

In  17S3y  part  of  the  lands  havuig  been  ploughed  up, 
Thomas  Cowslad,  the  heir  of  Richard,  determined  to  avail 
himself  of  the  proviso  for  forfeiture;  but,  with  the  appro* 
bation  of  the  mayor,  aldermen  and  burgesses,  it  was 
agreed,  that  the  trustees  should  execute  to  Thomas 
Cowslad  a  lease  for  990  years  of  the  lands  conveyed  to 
them  by  the  deed  of  June,  1715,  at  two  yearly  rents  of 
40A  and  20/.,  of  which  the  40/.  was  to  be  applied  upon 
the  trusts  of  the  deed  of  June,  1715,  and  the  20L  was  to 
be  applied  in  such  repairs  of  the  organ  as  the  5/.  before 
given  would  not  defray ;  and  what  should  not  be  wanted 
for  that  purpose  was  to  go  towards  apprenticing  poor  boys, 
legal  inhabitants  of  Newbury,  to  be  chosen  by  the  trus- 
tees* 

By  an  order  made  in  this  cause  on  further  directions, 
there  was  a  reference  to  the  Master  to  appoint  trustees  of 
the  above  charities,  and  also  to  settle  a  scheme,  which  was 
done :  and  there  was  a  conveyance  to  the  new  trustees, 
and  the  scheme,  as  approved  of  by  the  Master,  had  pre-* 
served  to  the  mayor,  aldermen  and  burgesses  their  visitorial 
powers^  and  the  nomination  of  the  boys  upon  vacancies. 
But  pending  these  proceedings,  and  without  reference  to 
them,  it  was,  by  an  order  made  by  the  Lord  Chancellor 
under  the  Municipal  Corporation  Act,  (5  &  6  Will.  IV. 
c  76,)  and  dated  the  3rd  of  September,  1836,  referred  to 


(a)  It  will  be  noticed  that  here  is  no  declaration  of  trust  beyond  R^sulttng  trust 

the  payment  of  the  three  sums  of  30/.,  51.,  and  51.    The  deed  ^°J,a^i,"PJ*"n. 

was  not  a  common  law  conveyance,  but  bargain  and  sale  inrolled ;  veyance  for  a 

and.  consequently,  the  heir  was  obliged  to  come  into  Chancery  ^baniable  pur- 
-,1.11  1  t  .  pose  by  bargain 

for  a  declarauon,  that  there  was  as  to  the  rest  a  resulting  trust  and  sale  in- 

for  himself.     Afler  some  discussion,  he  obtained  from  Sir  Joseph  rojled.  and  con- 

Jekyll  (120th  February,  1730,)  a  decree  in  his  favour.   See  Llwfd  partiafdM:ian- 

V.  Sifiliettf  2  Atkyns,  148  ;  S.  C.  Barnardiston,  C.  C.  S8i;  Cot^  tion  of  trust. 

iington  V.  Fietchert  2  Atkyns,  155.     In  resulting  uses  this  Court 

exercised  a  like  jurisdiction  before  the  statute  27  Henry  VIII. 
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the  Master  to  appoint  proper  persons  to  be  trustees  of 
and  for  the  charity  estates  and  property  lately  vested  in  or 
under  the  administration  of  the  corporation  of  Newbury, 
or  any  of  the  members  thereof  in  that  character,  which 
are  affected  by  the  71st  section  of  the  said  act.  In  pur- 
suance of  this  order,  the  Master,  by  his  Report  dated  the 
21st  December,  18S6,  and  which  was  afterwards  confirm- 
ed, had  approved  of  certain  persons  to  be  such  trustees  of 
the  estates  and  property  of  various  charities,  and  amongst 
others  of  Richard  and  Thomas  Cowslad's  charities, "  but  as 
to  the  said  last  two  charities  as  visitors,  and  as  to  the  nomi- 
nation and  appointment  of  such  objects  of  the  said  charities, 
and  for  the  performance  of  such  rights  and  duties  affecting 
the  same  respectively,  as  were  vested  in  the  late  mayor, 
aldermen  and  burgesses  of  the  borough  of  Newbury  in 
their  corporate  character  only.*'  And  now,  upon  this  cause 
again  coming  before  the  Court  for  further  directions,  the 
Master  of  the  Rolls  expressed  an  opinion,  that  as  the  cor- 
poration of  Newbury  was  not  seised  of  the  property  and 
estates  of  Richard  and  Thomas  Cowslad's  charities,  but 
the  legal  estate  was  in  the  trustees,  there  was  no  power 
under  the  Tlst  section  of  the  Municipal  Corporation  Act 
to  appoint  trustees  in  the  place  of  the  mayor,  aldermen 
and  burgesses : — And  the  cause  stood  over  in  order  that 
the  attention  of  the  Lord  Chancellor  might  be  drawn  to 
the  point,  and  his  lordship  coinciding  in  the  opinion  of 
the  Master  of  the  Rolls,  the  order,  oh  further  directions, 
was  passed  for  carrying  into  effect  the  scheme  approved 
of  by  the  Master (6). 

(5)  5  &  6  Will.  IV.  c.  76,  s.  71,  "  And  whereas  divers  bodies 
corporate  now  stand  seised  or  possessed  of  sundry  hereditaments 
and  personal  estate,  in  trust,  in  whole  or  in  part,  for  certain 
charitable  trusts,  and  it  is  expedient  that  the  administration 
thereof  be  kept  distinct  from  that  of  the  public  stock  and  borough 
fund ;  be  it  enacted,  that  in  every  borough  in  which  the  body 
corporate,  or  any  one  or  more  of  the  members  of  such  body 
corporate  in  his  or  their  corporate  capacity,  now  stands  or  stand 
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Hr.  Cooper  for  the  relators.    Mr*  Kindersley  for  the 
defendants. 


The  following  is  a  copy  of  the  judgment  pronounced  by 
Lord  Brougham,  the  9th  May,  1831,  upon  the  relator's 
appeal  from  Sir  John  Leach's  decree  made  SOth  July, 
1830.  The  trustees  oF  the  above  charities  had  never  re- 
ceived any  part  of  the  rents,  but  had  suffered  the  same  to 
be  collected  and  applied  by  the  town  clerks  according  to 

solely,  or  together  with  any  person  or  persons  elected  solely  by 
such  body  corporate*  or  solely  by  any  particular  number,  class, 
or  description  of  members  of  such  body  corporate  seised  or  pos- 
sessed for  any  estate  or  interest  whatsoever  of  any  hereditaments, 
or  any  sums  of  money,  chattels,  securities  for  money,  or  any 
other  personal  estate  whatsoever,  in  whole  or  in  part,  in  trust  or 
for  the  benefit  of  any  charitable  uses  or  trusts  whatsoever,  all 
the  estate,  right,  interest,  and  title,  and  all  the  powers  of  such 
body  corporate,  or  of  such  member  or  members  of  such  body 
corporate,  in  respect  of  the  said  uses  and  trusts,  shall  continue  in 
the  persons  who  at  the  time  of  the  passing  of  this  act  are  such 
trustees  as  aforesaid,  notwithstanding  that  they  may  have  ceased 
to  hold  any  office  by  virtue  of  which,  before  the  passing  of  this 
act,  they  were  such  trustees,  until  the  Ist  day  of  August,  1836, 
or  until  parliament  shall  otherwise  order,  and  shall  immediately 
thereupon  utterly  cease  and  determine :  provided  always,  that  if 
any  vacancy  shall  be  occasioned  among  the  charitable  trustees  for 
any  borough  before  the  said  1st  day  of  August,  it  shall  be  lawful 
for  the  Lord  High  Chancellor  or  Lords  Commissioners  of  the 
Great  Seal  for  the  time  being,  upon  petition,  in  a  summary  way,  to 
appoint  another  trustee  to  supply  such  vacancy ;  and  every  person 
so  appointed  a  trustee  as  last  aforesaid  shall  be  a  trustee  until 
the  time  at  which  the  person  in  the  room  of  whom  he  was  chosen 
would  regularly  have  ceased  to  be  a  trustee,  and  he  shall  then 
cease  to  be  a  trustee :  provided  also,  that  if  parliament  shall  not 
otherwise  direct  on  or  before  the  said  1st  day  of  August,  1836, 
the  Lord  High  Chancellor  or  Lords  Commissioners  of  the  Great 
Seal  shall  make  such  orders  as  he  or  they  shall  see  fit  for  the 
administration,  subject  to  such  charitable  uses  or  trusts  as  afore- 
said, or  such  trust  estate." 
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the  directions  of  the  corporation,  of  which  they  all  were 
members.  The  hist  conveyance  to  new  trustees  was  in 
June^  1825.  The  remaining  facts  sufficiently  appear  from 
the  judgment. 

Lord  Chancellor.— This  of  the  Attorney-General 
against  the  Corporation  of  Newbury,  b  a  case  in  which  I 
am  under  the  painful  necessity  of  expressing  my  opinion 
to  be  different  from  that  of  the  Master  of  the  RoUs.  But 
in  doing  which — that  which  I  regard  at  any  rate  as  a  great 
misfortune  to  me  personally — however,  I  am  considerably 
comforted  by  finding  that  I  agree  with  his  Honor,  the 
same  very  learned  and  accurate  judge,  upon  principle. 
This,  you  may  recollect,  was  an  information  on  the  part  of 
a  charity,  filed  by  the  Attorney-General  against  the  Mayor 
and  Corporation  of  Newbury,  as  the  trustees  of  two 
charities  established  in  1715.  The  funds  have  been 
actually  received  by  the  corporation,  and  they  have  been 
mixed  up  into  one  fund.  The  funds  arising  from  the  one 
charity  have  been  added  to  another  fund,  arising  from 
what  is  called  Kendrick's  Charity  (c);  they  have  been  aH 
mixed  up  together  and  misapplied,  though  they  may  not 
have  been  misapplied  in  the  moral  and  common  sense  of 
the  term,  yet  legally  they  have  been  misapplied.  In  pro- 
ceeding to  make  a  few  observations  on  this  case*  I  must 
preface  those  observations  by  saying,  I  must  distinctly  deny 
a  doctrine  which  I  heard  laid  down  at  the  bar,  that  if 
trustees  who  are  trustees  of  two  charities  take  the  funds 
of  the  one  charity,  and  apply  the  funds  arising  from  it  to 
the  purposes  of  the  other,  thus  applying  the  funds  arising 
from  both  to  the  purposes  of  one,  provided  the  whole 
money  is  by  them  applied,  and  they  do  not  pocket  any  of 
it  themselves,  that  they  shall  not  be  visited  by  this  Court 


(c)  For  a  subsequent  judgment  of  Lord  Brougham  relative  to 
this  charity,  see  Attorney-General  v.  Newbury^  S  Mylne  &  Keen, 
647,  where  the  above  judgment  concerning  Cowslad's  Charity  is 
referred  to. 
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fer  the  misapplication  of  the  funds  of  the  one«    I  deny 
that  in  toto,  1  think  it  would  lead  to  the  most  frightful 
consequences.    I  think  it  would  lead  to  the  grossest  it  is  a  breach  of 
breaches  of  trust;    and,  indeed,   I   cannot  conceive  a  o7cliarUial*for 
CTOsser  breach  of  trust  than  to  find  a  person  who  is  trus-  ^^^^^^^  Py- 

^  ^  poses  applies 

tee  of  two  charities, — charities  for  different  purposes, —  the  funds  of  the 
not  l^eeping  a  distinct  account,  but  giving  the  funds  aris-  poses  of  the 
ing  from  charity  A.  to  charity  B.,  when  the  person  found-  ^'^^'* 
ing  charity  A,  meant  that  they  should  not  go  to  charity  B., 
and  when  he  might  have  thought  charity  B.  a  perfect 
nuisance ; — and  I  beg  to  state  as  an  instance  of  that,  the 
Foundling  Charity,  which  was  (before  the  act  making  it 
the  Foundling)  considered  by  many  to  be  a  great  moral 
evil,  leading  even  to  murder,  and  calculated  to  prevent 
lawful  marriages: — And  it  was  also  thought  the  same  in 
Ireland : — If  I  had  left  a  great  sum  of  money,  10,000/.  I 
will  say,  to  a  particular  charity,  which  I  thought  a  deserv- 
ing charity,  could  it  be  said  that  I  would  have  leil  that 
sum  of  10,000/.  in  that  way,  if  I  could  have  thought  my 
trustees  could  have  gone  and  given  it  away  to  one  which 
I  had  deemed  one  of  the  greatest  nuisances  in  the  world? — 
This  proposition  was  thrown  out  at  the  bar,  though  it  was 
in  a  degree  retracted,  when  I  mentioned  my  feeling  upon 
it  in  an  observation  similar  to  the  one  I  have  now  made ; 
but  still  I  cannot  but  repeat  the  observation  and  say,  that 
it  must  be  contrary  to  the  views  of  all  who  ever  have 
applied  their  minds  to  the  subject.    Now  the  question 
here  is,  whether  the  Master  of  the  Rolls'  decree  shall  be 
so  far  altered  as  to  carry  back  the  account  (his  decree 
being  to  take  the  account  from  the  filing  of  the  bill)  to 
1825,   when  the  appointment  of  the  last  trustees  took 
place.    A  primary  point  was  made,  that  the  personal  re- 
presentative of  a  person  of  the  name  of  John  Grigg  (or 
some  such  name),  one  of  the  trustees,  was  not  before  the 
Court;  and  as  there  was  some  argument  upon  it,  the 
relator's  counsel  very  properly  agreed  to  undertake  to 
bring  that  person  before  the  Court  if  it  should  be  neces- 
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The  personal  sary.  I  have  considered  that  point,  and,  upon  the  whole, 
oDe'oTseveral  I  think  the  suit  cannot  safely  be  proceeded  with  without 
mUilog  joiS'  Jiving  ^™  ^^^^  according  to  that  undertaking,  and  there- 
breach  of  trust  fore  he  must  be  made  a  party  (rf).    The  Master  is  to 

not  before  the      ,         .  . 

Court:— Decree  inquire  of  what  the  estates  consist;  there  is  no  objection 

uF»n°an  under-  ^  ^^^*    He  is  then  to  take  an  account  of  the  rents  and 

Mm"?  *°rr*^^   profits  since  the  information  was  filed ;  that  is  objected  to 

— objected  to  as  to  the  period  of  taking  the  account. 

And  he  is  to  approve  of  a  scheme  for  the  management  of 

the  estates ;  that  is  not  objected  to.    The  middle  point, 

the  inquiry  going  back  only  to  the  filing  of  the  bill  instead 

of  1825,  is  the  only  part  of  the  decree  that  is  objected  to. 

Now,  when  I  look  into  the  arguments,  it  appears  to  be  very 

difficult  to  know,  without  precedent,  how  the  time  of  filing 

the  bill  should  be  the  period  to  which  the  inquiry  should 

In  general,  the  be  limited.    The  general  period  I  take  to  be  from  the  be- 

^hicb  trustees    ginning  of  the  breach  of  trust :  but  if  the  trustees  can 

^j'jshnoaccoant  satisfy  the  Court  that  they  laboured  under  an  ignorance  of 

perty,  is  the       law  or  of  fact,  or  of  botb,  they  may  be  excusable  in  that 

commencement  —  ,         ,  ,  .  <■    -../». 

of  the  breach  of  respect.  For  example,  where  there  is  a  cramp  and  dun- 
nmce  o/ tSr  ^^^^  ^®®^  *^  ^®  construed — where  difierent  lawyers  per- 
tnisteesthat       haps  have  put  different  constructions  on  it — when  one 

they  were  com-         *"  *  i       i,  .  11 

mitting  a  breach  trustee  wouiu  say  you  should  act  in  one  way,  and  another 
for'restri^ting^  ^^  another,  under  it — it  is  clear  that  such  a  case  as  that 
the  account,       ^jj]  ^|^g  yQ^  ^^^  ^f  |.j,g  ordinary  rule,  and  you  shall  not 

be  considered  as  having  committed  a  breach  of  the  trust. 


Lord  Hardwkke      (^  "^l^^  objection,  that  the  personal  representative  of  John 
and  Lord  Grigg  was  not  a  defendant,  seems  to  have  been  urged  at  the 

trioe,  that  sur-  original  hearing  before  Sir  John  Leach,  but  overruled  on  the 
viving  trustees  authority  of  Walker  v.  Symonds,  S  Swanston,  2,  75 ;  see  also 
ceeded  against  Cxparte  ^ngie,  Barnardiston,  C.  C.  423;  and  JViison  v.  Moore, 
without  the  1  Mylne  &  Keen,  127,  143.  In  many  recent  instances  these 
o^'o^rs^impli-  decisions  have  not  been  followed ;  Munch  v.  CockereU^  V.  C.  Nov. 
cated  in  the  1856  ;  Wilson  V.  Broughton,  M.  R.  2drd  March,  1838. 
Sttst.      *^  °        '**  ^^®  above  case  no  representative  was  brought  before  the 

Court,  the  defendants  withdrawing  their  objection,  and  the  order 

on  the  appeal  was  then  passed. 


IN  1837,  1838.  79 

But  what  the  Court  is  always  looking  after  is,  when  did 
the  breach  of  trust  begin — when  did  the  misapplication  of 
the  funds,  with  the  knowledge  of  the  party  that  he  was  not 
excusable,  commence  ?  If  he  shuts  his  eyes  to  the  law,  if 
he  shuts  his  eyes  to  the  state  of  the  accounts  which  he  is 
bound  to  know,  or  with  his  eyes  open  to  both,  there  being 
no  doubt  as  to  the  state  of  accounts,  or  as  to  the  construc- 
tion of  the  deed,  I  want  to  know — and  I  have  not  heard,  on 
the  part  of  those  who  support  the  decree,  confining  it  to 
the  period  at  which  the  information  was  filed — I  want  to 
know  on  what  ground  it  is  that  I  am  to  make  the  period 
of  filing  the  information  terminus  a  quo  of  taking  the 
account,  when  prior  to  that  time  the  individual  knew  he 
was  misapplying  the  trust  fiind.  And  I  have  looked  into 
all  the  cases  on  the  other  side  with  a  view  to  have  this 
point  cleared  up ;  and  I  must  say,  that  instead  of  sup- 
porting the  proposition  they  all  prove  the  contrary,  for 
they  are  all  cases  which  may  reasonably  have  left  the 
trustee  in  considerable  and  fair  doubt  as  to  whether  he  was 
applying  the  funds  rightly  or  not.  The  two  cases  chiefly 
relied  upon  were  the  Attorney-General  v.  Owen^  reported 
10  Vesey,  555;  and  the  Attorney-General  v.  Griffith,  re- 
ported 13  Vesey,  665.  The  first  of  those  was  the  case 
of  a  ninety-nine  years'  lease ;  it  was  a  husbandry  lease. 
There  was  no  reason  why  that  long  lease  should  have  been 
executed,  nevertheless  the  trustees  had  granted  this  ninety- 
nine  years'  lease  of  a  farm.  It  was  at  first  doubted — at 
first  denied  and  then  doubted — whether  this  was  such  a 
breach  of  trust  of  the  charity  estate  as  to  call  upon  the  Court 
to  set  the  lease  aside  as  against  the  lessee.  Observe,  the 
personal  representative  of  the  lessee  was  the  party  there,  and 
not  the  trustee.  Then  after  the  Court  had  reprobated  the 
denial  that  it  was  a  breach  of  the  trust— after  Lord  Eldon 
had  reprobated  the  doubt  that  it  was  a  breach  of  the 
trust,  and  had  taken  pains  to  let  it  be  known  what  the 
duties  of  the  trustees  were — ^after  he  himself  distinctly 
in  terms  had  negatived  any  idea  that  such  long  leases  are 
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not  to  be  considered  a  breach  of  trust,  and  that  they  carry 
any  valid  interest  to  the  lessee, — after  these  obsenrations, 
the  question  arose  how  long  the  lessee  should  be  account- 
able for  rent, — how  long  the  lessee  should  be  charged  back 
for  rent,  it  being,  I  think,  a  rent  of  32/.,  for  an  estate 
worth  107/.,  which  he  was  paying : — And  my  Lord  Eldon 
says,  I  shall  only  charge  the  lessee  for  the  additional  rent 
since  the  time  at  which  the  information  was  filed,  and  not 
go  further  back  with  the  account.  I  am  not  sure  that 
Lord  Eldon  would  have  acted  in  the  same  way  if  the  party 
guilty  of  the  breach  of  trust  had  been  before  him,  it  was 
only  the  lessee.  And  he  says,  I  will  not  call  upon  him  to 
pay  extra  rent  beyond  the  period  at  which  the  information 
was  filed,  and  which  gave  him  notice.  Then  he  says,  I 
shall  not  saddle  him  with  the  costs ;  but  he  says  he  begs 
to  have  it  distinctly  understood,  that  other  persons  taking 
such  leases  from  trustees  will  not  get  off  so  easily :  and 
accordingly  in  the  next  case  that  occurred  I  think  he  gave 
costs,  I  think  so.  But  be  that  as  it  may,  in  the  Attorney- 
General  v.  Griffiths^  the  bill  was  filed  against  the  personal 
representatives  of  the  lessees,  or  persons  taking  as  legatees 
or  next  of  kin  of  the  lessees,  the  lease  having  been  grant- 
ed fifty  years  ago,  I  believe ;  at  all  events  a  very  long  lease : 
And  it  was  set  aside  without  prejudice  to  the  under-lessees : 
I  mean  to  say  the  mesne  lease  was  set  aside,  on  the  ground 
of  its  being  a  breach  of  the  trust.  But  here,  again,  my 
Lord  Eldon  was  dealing  with  the  lessee ;  and  if  he  had 
been  dealing  with  the  party  committing  the  breach  of 
trust,  it  is  clear  he  would  have  gone  back  with  the  account 
further  than  the  period  when  the  information  was  filed. 
Now,  just  see  the  difference  between  the  case  of  the  lessee 
and  the  case  of  the  trustees :  it  is  somewhat  penal,  though 
it  is  equitable,  to  order  a  party  to  make  satisfaction  for  a 
loss  under  a  contract  under  which  he  holds ;  and  if  I  come 
— I  who' am  not  bound  to  know  the  terms  of  your  devise 
— if  I  come  and  get  a  long  lease  from  you — I  do  not  know 
much  about  you,  but  I  see  that  you  are  in  the  management 
of  the  estate—I  do  not  know  what  ties  you  to  it — I  do  not 
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know  what  there  is  that  prevents  you  from  granting  me  a 
long  lease ;  I  see  that  you  are  a  respectable  person  in  the 
management  of  this  farm,  and  I  think  you  are  able,  from 
any  thing  I  know  (as  you  represent  yourself  to  be),  to 
grant  me  a  ninety-nine  years'  lease ;  and  I  take  it  at  all 
events — ^though  my  Lord  Eldon  says  he  would  not  hold  a 
person  innocent  even  as  to  the  costs  who  takes  a  lease  in 
this  way — at  all  events  it  must  be  admitted  that  as  far  as 
his  language  goes  he  is  in  a  very  different  situation  from 
that  of  the  trustee,  who  is  bound  to  know  the  terms  of  his 
devise  and  the  interest  he  has  to  dispose  of.  And,  ac- 
cordingly, look  at  all  the  other  cases  which  I  shall  only 
name :  the  Attorney-General  v.  The  Brewers'  Company^ 
reported  1  Merivale,  495,  in  which  Sir  William  Grant 
ordered  a  former  decree  pronounced  in  1811 — that  former 
decree  having  carried  the  account  back  only  from  a  de- 
mand, an  application  on  the  part  of  the  relators  for  the 
rent,  according  to  the  due  execution  of  that  trust,  that  is, 
from  demand  and  refusal — that  decree  having  carried 
the  account  back  to  the  demand  and  refusal.  Sir  William 
Grant  altered  it,  and  said — he  also  denied  the  six  years 
limitation — indeed  that  is  quite  exploded,  or  any  refer- 
ence to  that  statute. — Sir  W.  Grant  said  that  the  account 
should  be  taken  from  the  year  1779,  the  time  of  the  pass- 
ing of  the  act  of  parliament,  when  the  duty  attached  on  the 
trustees  by  that  act,  and  the  breach  could  not  be  committed 
before  it ;  but  he  held  that  the  account  should  be  carried 
back  more  than  thirty  years.  In  like  manner,  in  the  Attor- 
ney-General V.  The  Mayor  and  Corporation  of  Exeter^  re- 
ported 1  Jacob,  443,  the  account  was  allowed  to  go  back  for 
the  200  years.  All  that  is  said  by  the  Master  of  the  Rolls 
there  on  the  principal  point  is  against  trustees;  but  there 
is  an  obiter  dictum,  that  if  trustees  labour  under  a  mistake, 
or  have  a  difficult  instrument  to  construe,  they  shall  not  be 
considered  responsible  during  the  time  they  were  in  bona 
fide  ignorance.  To  be  sure  I  have  already  said  that  that 
takes  them  out  of  the  general  rule ;  the  general  rule  being 
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that  they  are  accountable  during  the  whole  time  of  any 
inexcusable  or  unexplained  breach  of  trust.  Another 
case  is  to  be  found  in  the  Snd  volume  of  Mr.  Russell's 
Reports,  362,  of  the  Attomey^General  v.  The  Mayer  amd 
Corporation  of  Exeter  also,  in  which  the  account  is  taken 
likewise  for  about  200  years  back.  On  these  grounds  I 
have  no  doubt  on  the  general  principle,  that,  unless  there 
is  a  fair  and  reasonable  explanation  given,  the  account 
should  be  taken  from  the  time  when  an  inexcusable  and 
unexplained  misappropriation  of  the  trust-fund  com- 
menced, and  it  is  going  back  only  a  short  way  here  (when 
it  is  recollected  that  the  account  in  such  cases  has  gone  back 
for  a  couple  of  centuries)  to  go  back  to  the  date  of  the  in- 
dentures of  the  2drd  and  24th  of  June,  1 825.  Another  case 
was  cited  {Attorney-General  r.  Exeter  Corporation,  2  Rus^ 
sell,  45 ;  3  Russell,  395,)  which,  upon  looking  into,  I  find 
to  bear  not  at  all  in  favour  of  this  decree.  For  there  the 
power  was  under  a  deed  or  instrument  of  some  sort,  going 
as  far  back  as  the  reign  of  Henry  the  Seventh,  which  was 
one  of  the  most  difficult  construction  in  its  language.  As 
that  deed  was  most  difficult  to  understand,  though  it  was 
construed  not  in  favour  of  the  trustees,  yet  as  they  might 
have  done  under  it  what  they  did  from  the  most  innocent 
erroneous  construction  of  its  language,  they  were  not  held 
responsible.  Upon  these  grounds  I  shall  reverse  this 
decree ;  thai  is  to  say,  I  shall  affirm  it  in  other  respects, 
and  alter  it  only  so  far  as  to  refer  it  to  the  Master  to  take 
the  account  of  the  trust  property  from  the  23rd  and  24th 
of  June,  1825,  which  I  believe  to  be  the  date  of  the  in- 
dentures (e). 

(e)  Besides  the  cases  commented  upon  in  the  foregoing  judg- 
ment, the  following  may  be  consulted:  Anon.  pi.  21 ;  2  Equity 
Cases  Abridged,  12 ;  Ationiey-General  v.  Mayor  of  Coventry,  2 
VemoM,  897  ;  Attorney-General  v.  Baliol  College,  9  Modern,  407 ; 
Attomey-Oenerd  v.  Bedford  Corporation,  2  Vesey,  sen,  505  ; 
Attomey^Qeneral  v.  Bowyer,  5  Vesey,  SCO ;  Attomey-Oeneral  v. 
Disie,  13  Vesey,  519  ;  Attomey^General  v.  Christchurcht  Jacob, 
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William  Martindale,  John  Martindale,  and 
Richard  Martindale,  v,  Thomas  Lawson, 
James  Bell,  and  others.  j^^  u^iase 

This  was  a  motion,  on  the  part  of  the  plaintifFs,  that  the  Motion  to  uke 
bill  might  be  taken  off  the  file,  at  the  costs  of  Mr.  Tho-  ai  filed  without 
mas  Dixon,  the  solicitor  who  had  filed  it,  as  they  alleged,  ^'i|lJ"i2ing  aa- 

without  their  authority.  •«rtion  against 

astertion,  the 
The  motion  was  supported  by  aflfidavits  of  the  plain-  lolicitormuBt 

tiffs,  stating  that  they  had  given  no  orders,  instructions,  ^^mnces  of 


or  authority  of  any  kind,  to  any  person  whomsoever,  to  ^1X1  a  written 
file  the  bill,  or  to  adopt  any  proceedings  at  law  or  in  authority. 
equity,  touching  the  matters  contained  in  the  said  bill. 

In  opposition  were  read  the  affidavits  of  Mr.  Dixon 
and  Mr.  John  Taylor.  Mr.  Dixon  stated  that  the  plain- 
tifiT,  William  Martindale,  had  been  a  client  of  his,  and 
had  employed  him  in  professional  business  frequently 
since  the  beginning  of  1828 ;  that  in  August,  1836,  the 
said  plaintiff,  William  Martindale,  became,  under  the  will 
of  John  Bell,  entitled  to  a  distributive  share  of  certain  pro- 
perty, called  the  Highlohming's  Estate,  and  under  which 
will  the  defendant  James  Bell  was  trustee ;  that  plaintiff, 
William  Martindale,  expressed  great  dissatisfaction  at  the 
unwillingness  of  defendant  James  Bell  to  dispose  of  said 
property,  or  suggest  any  means  for  giving  him  his  distribu- 
tive share  therein,  and  requested  deponent  to  take  such 
immediate  measures  as  he  might  think  fit  to  recover  it : 
that  deponent  subsequently  laid  a  copy  of  such  will  so 

474 ;  Attomey^Gencrai  v.  Stafford  Corporation,  1  Russell,  547 ; 
Attome^'General  v.  Dublin  Corporation^  1  Bligh,  N.  S.  312 ;  At^ 
lomey 'General  v.  East  Retford^  2  Mylne  and  Keen,  35.  The  prin- 
ciple upon  which  many  of  the  cases  have  proceeded  is  fami- 
liarly stated  by  Lord  Hardwicke :  "  It  would  be  a  great  ab- 
surdity to  make  a  fellow  account  for  commons,  &c.  which  he 
may  have  eat  upon  an  imagination  he  had  right  to  them ;' 
Attomey^General  v.  Talbot,  3  Atkyns,  (iQ2,  G76. 
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given  to  bini  by  the  plaintiff  William  Martindaley  with  a 
case,  before  counsel,  who  advised  that  the  only  means  that 
the  parties  beneficially  entitled  had  of  compelling  the 
defendant  James  Bell  the  trustee  to  sell,  was  by  a  bill 
in  equity:  that  the  said  plaintiff,  William  Martindale, 
often  repeated  his  determination  to  have  his  share  of  the 
said  property,  or  the  produce  thereof,  and  deponent 
therefore  returned  the  said  case  to  London  as  instruc- 
tions for  a  bill  against  the  necessary  parties,  in  order  to 
compel  such  sale,  and  that  such  bill  was  duly  filed  in  this 
Honorable  Court.  Mr.  Taylor  stated,  that  he  deponent, 
on  the  13th  August,  1836,  saw  and  conversed  with  plain- 
tiff, William  Martindale,  who  told  the  deponent  that  he 
was  going  to  Carlisle  to  instruct  some  solicitor  there  to 
recover  his  share  of  the  property  in  question,  but  that  as 
he  had  long  known  and  been  acquainted  with  the  said 
Thomas  Dixon,  he  thought  it  best  to  leave  the  will,  under 
which  he  claimed  such  share,  with  him:  that  depo- 
nent heard  plaintiff,  William  Martindale,  express  himself 
in  the  strongest  terms  on  giving  such  will  to  the  said 
Thomas  Dixon,  that  he  was  to  use  every  legal  means  in 
his  power,  and  with  as  Utile  delay  as  possible,  to  recover 
such  share  in  said  estate.  And  that  he  deponent  had 
frequently,  since  the  day  last  before  mentioned,  heard 
said  plaintiff,  William  Martindale,  say  that  he  had  em- 
ployed the  said  Thomas  Dixon  to  recover  for  him  his 
share  in  said  estate. 

Mr.  Cooper  for  the  plaintiffs.  Mr.  Knight  Bruce  and 
Mr.  Purvis  for  Mr.  Dixon.  Mr.  Koe  for  the  defend- 
ants. 

The  Vice-chancellor. — Although  it  is  settled  that 
an  authority  to  file  a  bill  may  be  given  by  parol,  yet,  as 
Lord  Eldon  has  observed,  wlierever  there  is  assertion 
against  assertion,  the  Court  will  hold  that  the  solicitor 
must  abide  by  the  consequences  of  his  omission  to  take  a 
written  authority. 

The   following  order  was   drawn  up:  —  This  Court 
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doth  order  that  the  bill  filed  in  this  cause  be  taken  off 
the  file ;  and  it  is  ordered,  that  the  costs  of  filing  such 
bill  be  paid  by  Mr.  Thomas  Dixon,  the  solicitor  who  filed 
the  same ;  and  it  is  ordered,  that  it  be  referred  to  the 
Master  of  this  Court,  in  rotation,  to  tax  the  defendants 
their  costs  of  this  suit  up  to  this  day,  and  of  this  applica- 
tion, consequent  thereon,  and  also  to  tax  the  plaintiffs 
their  costs  of  this  application ;  and  it  is  ordered,  that  Id  such  case 
the  costs  of  the  said  defendants,  when  taxed,  be  paid  in  defen^ant^  add- 
the  first  instance  by  the  plaintiffs  ;  and  it  is  ordered,  that  Jhe^Jw^fif 
the  said  Mr.  Thomas  Dixon  pay  to  the  plaintiffs  their  said 
costs  when  taxed,  and  also  the  said  costs  of  the  said  de- 
fendants so  to  be  paid  in  the  first  instance  by  the  plaintiffs. 
See  TUierion  y.  Otborncy  1  Dickens,  350;  Whittakcr 
V.  Marlar,  I  Cox,  385;  Dundas  v.  Duiens,  2  Cox,  235; 
5.  C.  1  Vesey,  jun.  196 ;  Wrig/it  v.  Castle,  3  Mcrivale, 
12;  Wilson  V.  Wilson,  I  Jacob  and  Walker,  457 ;  Wade 
V.  Stanley y  ibid.  674;  Hall  v.  Bennett,  2  Simons  and 
Stuart,  78;  Lord  v.  Kellett,  2  Mylne  and  Keen,  1. 


Attorney-Gkneual  r.  Fishmongers'  Company. 

iHulbert^,  Charity.)  ^J^^ 

In  October,  1833,  an  information,  at  the  relation  of  two  Certificate  of 
persons,  named  Hall  and  Smith,  was  filed  against  the  raUotlmitting^ 
above  company,  setting  forth  that  James  Hulbert,  by  his  terms,  upon  i 
will,  dated  the  14th  August,  1719,  gave  all  the  residue  of  which  allfur- 
his  personal  estate  to  the   master,  wardens,  and  corn*  inaDinronnaP 
monalty  of  the  fishmongers  of  London,  upon  trust  that  i^yi^'^JJaip^ 
they  should  lay  out  so  much  thereof  as  they  should  think  by  the  Court 
necessary  for  the  erecting  of  an  almshouse  for  the  main- 
taining twenty  poor  men  and  women  for  ever ;  and  upon 
further  trust  that  the  said  master  and  wardens  should 
lay  out  such  further  part  of  the  residue  of  his  estate  as 
they  should  think  fit,  in  the  purchasing  of  lands,  or  other 
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sufficient  funds  for  the  yearly  maintenance  of  such  twenty 
poor  men  and  women  for  ever ;  and  upon  further  trust, 
that  the  said  master  and  wardens  should  employ  the 
other  part  of  the  said  residue  for  keeping  the  said  alms- 
house in  repair,  and  for  defraying  the  necessary  expenses 
and  other  charges  in  and  about  the  said  trust ;  all  which 
he  thereby  lefl  and  referred  to  the  said  master  and  war- 
dens, and  their  successors,  to  settle  as  they  should  think 
fit,  according  to  what  the  residue  of  his  estate  should 
amount  to.  That  said  testator,  subsequently  to  the  date 
of  his  will,  wrote  a  letter,  addressed  to  the  Court  of  As- 
sistants of  the  company,  wherein  he  expressed  his  wish 
that  his  intended  almshouse  should  be  erected  on  a  piece 
of  ground  belonging  to  the  company,  lying  on  the  south 
side  of  St.  Peter's  Hospital,  and  that  they  should  be  go- 
verned according  to  the  regulations  established  for  the 
said  hospital ;  but  if  the  remainder  of  his  estate  were  in- 
sufficient to  bear  the  charge  of  such  expense,  together 
with  reasonable  maintenance,  his  will  was  that  it  should 
be  framed  into  a  less  compass.  That  afterwards,  and  in 
or  about  the  year  1723,  there  was  paid  to  and  received 
by  the  Company  of  Fishmongers  for  the  time  being,  the 
sum  of  9467/.  2s.  5d.  as  constituting  the  residuary  per- 
sonal estate  of  said  testator,  to  be  applied  according  to 
the  trusts  of  the  said  will.  That,  shortly  afterwards,  said 
company  proceeded  to  erect  an  almshouse  for  the  habita* 
tion  of  twenty  poor  men  and  women,  and  which  forms  an 
additional  detached  building  to  the  south  of  the  old  fabric 
of  St.  Peter's  Hospital ;  and  that  it  appears  from  the 
books  of  tlie  company,  that  the  company  for  the  time 
being  expended  in  such  erections,  and  other  incidental 
expenses  relating  thereto,  the  sum  of  19281.  4f.  Scf.,  so 
that  there  remained  and  was  left  in  the  hands,  or  under 
the  control  of  the  company,  the  sum  of  7538/.  I8s.  as  a 
balance  of  such  residuary  estate,  applicable  to  the  per- 
formance of  the  said  trusts  for  the  maintenance  of  the  said 
charity^  which  sum  ought  to  have  been  laid  out  by  the 
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said  company  in  the  purchase  of  lands  or  other  real 
estatCi  or  at  all  events  in  some  public  or  government  stocks 
or  funds,  or  some  other  sufficient  securityi  specifically  on 
accoupt  of,  and  so  as  to  constitute  a  fund,  set  apart,  ap- 
propriated, and  distmguished  as  a  trust  fund  belonging 
to  the  charity,  in  order  that  the  rents  and  profits  of  said 
real  estates,  or  the  interest  and  dividends  to  arise  firom 
such  investment,  should  be  applied  and  disposed  of  in  the 
maintenance  of  the  said  alms-people,  and  the  repairs  and 
sustentation  of  the  said  almshouse,  and  in  defraying  the 
charges  and  expenses  of  the  said  trust ;  but  that,  never- 
theless, on  the  contrary,  the  said  balance  of  7538/.  18#. 
was  not  so  invested,  but  the  same  had  been  wrongfully 
applied,  disposed  of,  and  retained  by  the  aforesaid  com- 
pany uninvested  and  undistinguished.  That  in  the  year 
1723  the  said  company  invested  the  sum  of  3100/.  15^., 
part  of  said  sum  of  9467/.  2s.  5</.,  in  the  purchase  of 
3100/.  South  Sea  stock;  and  the  sum  of  987/.  10^.,  further 
part  thereof,  in  the  purchase  of  1000/.  South  Sea  annui- 
ties ;  and  the  sum  of  1765/.  I2s.  6c/.,  other  part  thereof,  in 
the  purchase  of  1500/.  Bank  stock ;  the  said  sums  making 
t<^ether  in  the  whole  the  sum  of  5853/.  17«.  6(/.,  which 
was  considered  as  the  presumable  amount  of  the  residue 
that  would  remain  after  building  said  almshouse,  although 
the  expenditure  of  said  company  amounted  only  to  the 
before-mentioned  sum  of  1928/.  4fs.  5d.  That  no  invest- 
ment of  the  sum  of  1685/.  6d.,  constituting  the  difference 
between  the  amount  so  remaining  uninvested  and  said 
amount  of  expenditure,  was  ever  made  by  the  said  com- 
pany. That  in  the  year  1784  the  said  several  before- 
mentioned  sums  of  3100/.,  1000/.,  and  1500/.,  or  the  stocks 
or  funds  thereof,  were  wrongfully  sold  out,  and  the  pro- 
ceeds thereof  received  by  said  company,  but  what  sums 
were  realized  by  such  sale  the  relators  were  ignorant  of; 
however,  the  fact  was,  that  the  said  before-mentioned 
sum  of  1685/.  6c/.,  constituting  such  uninvested  residue 
from  the  time  of  the  original  receipt  thereof,  and  also  the 
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produce  of  said  several  sums  so  sold  out  and  realized, 
were  wrongfully  carried  to,  and  mixed  up  and  blended 
with|  and  merged  in  the  general  corporate  funds  and 
stock  of  the  said  company,  and  had  ever  since  been  so 
kept  and  continued,  and  the  same  were  then  mixed  up 
and  blended  with,  and  merged  in  the  corporate  funds  and 
stock  of  said  company,  without  having  been  or  being  in 
any  manner  distinguished,  appropriated,  or  set  apart  as 
aforesaid,  so  that  there  was  no  specific  yearly  income, 
the  produce  of  said  gift,  in  any  manner  distinguished, 
appropriated,  or  set  apart  as  belonging  to  said  charity, 
but  the  yearly  income  or  sum  so  applicable  or  applied  to 
said  charity  was,  as  a  necessary  consequence,  mixed  up 
and  blended  with  the  general  income  of  said  company, 
and  applied  and  made  available  at  their  discretion ;  in 
all  which  several  before-mentioned  particulars  said  com- 
pany had  made  default  and  acted  in  breach  and  violation 
of  said  trust  in  them  in  that  behalf  reposed,  and  the  de- 
fendants, the  wardens  and  commonalty  of  said  company, 
ought  to  be  compelled  to  perform  the  said  trust  in  that 
behalf,  and  to  make  reasonable  compensation  to  said 
charity  in  respect  of  their  said  default  in  that  behalf,  in- 
asmuch as  if  said  company  bad,  at  or  within  a  reasonable 
time  after  the  receipt  of  said  sum  of  money,  laid  out  and 
invested  the  same,  or  some  competent  part  thereof,  as  or 
by  way  of  presumable  residue  after  building  said  alms- 
house, either  in  the  purchase  of  land  or  other  real 
estate,  or  of  some  other  competent  fund,  the  same  would 
have  yielded  a  much  larger  income  than  will  be  yielded 
by  an  investment  thereof  at  this  present  time. 

The  information  prayed  relief  adapted  to  these  alle- 
gations, which  in  substance  were  admitted  by  the  answer 
of  the  company,  which  however  then  went  on  to  state, 
that  to  the  income  of  any  funds  derived,  or  that  could  be 
considered  as  derived,  under  James  Hulbert's  will,  they 
had  added  a  considerable  sum  of  money  yearly  and  in 
every  year ;  and  that  the  total  amount  so  expended  had 
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yearly  and  in  every  year  considerably  exceeded  the  in* 
terest  that  would  have  accrued  due  on  the  said  sum  of 
7538/.  I8s.,  after  the  rate  of  4  per  cent,  per  annum ;  and 
that  in  particular,  for  the  last  twenty  years,  the  said  sum 
so  expended  by  said  Fishmongers'  Company  for  the  time 
being,  for  the  purposes  aforesaid,  had  amounted  upon  an 
average  to  the  sum  of  450/.,  or  thereabouts,  in  every  year; 
and  that  in  addition  thereto,  said  Fishmongers'  Company 
bad  borne,  out  of  their  private  funds,  all  the  incidental 
expenses  attendant  on  said  charity,  amounting  to  a  con- 
siderable sum  in  every  year,  including  expenses  for  nurses 
for  the  care  of  such  of  the  said  twenty  persons  as  required 
such  attention  during  sickness,  and  medical  attendance  of 
late  years,  and  for  the  procuring  of  coals,  and  the  keep- 
ing said  almshouse  in  repair  and  order,  and  for  keeping 
the  accounts  and  managing  the  affairs  relating  to  said 
charity,  as  well  as  the  payment  of  the  officers  of  said  esta- 
blishment. 

At  the  hearing  of  the  infoimation  on  the  6th  November, 
1835,  it  was  ordered  that  the  proceedings  in  the  cause 
should  be  laid  before  his  majesty's  Attorney-General,  in 
order  that  he  might  form  an  opinion  whether,  with  a  view 
to  the  benefit  of  the  charity,  it  was  expedient  that  he 
should  in  this  case  call  for  the  interference  of  the  Court. 
And  the  cause  was  ordered  to  stand  over  in  the  mean  time. 
In  pursuance  of  this  order,  the  Attorney-General,  on 
the  2^  September,  1837,  certified  that  he  had  been  at- 
tended by  the  counsel  and  solicitors  for  the  relators  and 
for  the  defendants  respectively,  and  that  the  proceedings 
in  this  cause  had  been  laid  before  him  for  the  purpose 
mentioned  in  the  said  order,  and  that  having  heard  what 
bad  been  alleged  before  him  by  the  respective  counsel 
and  solicitors  for  the  said  parties,  and  on  consideration 
thereof,  and  of  the  pleadings  and  proceedings  in  this 
cause,  and  the  terms  theremafter  mentioned  having  been 
agreed  to  between  the  parties,  he  was  of  opinion,  and  did 
humbly  submit,  that  the  defendants  ought  to  make  a  dis* 
tinct  and  separate  investment  of  the  sum  of  7538/.  185, 
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admitted  by  the  defendants'  answer,  as  a  balance  of  the 

residuary  estate  of  the  testator  James  Hulbert,  left  in 

their  hands,  applicable  to  the  performance  of  the  trusts 

for  the  maintenance  of  the  said  charity,  or  of  the  stocks, 

funds,  or  securities,  in  or  upon  which  the  said  sum  of 

7538/.  18s.  might  have  been  laid  out  or  invested,  so  as 

to  constitute  a  fund  set  apart  and  appropriated  as  a  trust 

Attoroey-Ge-     fund  belonging  to  the  siud  charity ;  and  that  the  defend- 

memis^tha?'      ^"^^  ought  to  pay  to  the  relators  their  costs,  to  be  taxed 

°°*^®'  *^i"^"°*v   as  between  party  and  party,  but  that  no  extra  costs  should 

slaDces  the  costs  r      j  r      j^ 

of  relators         be  allowed  to  the  relators  out  of  the  charity  fund  (a);  and 

as  betweea        that,  on  such  terms  being  complied  with,  all  further  pro- 

party  and  parly  geedings  should  be  stayed.     AU  which  he  humbly  cer- 

tified  and  submitted  to  this  Honorable  Court 

The  Attorney-General  having  made  this  certificate, 
the  defendants  immediately  invested  the  sum  of  7538/.  \Ss. 
in  the  3  per  cent,  reduced  annuities,  and  soon  after  the 
cause  was  again  brought  on. 

Mr.  Cooper  and  Mr.  Anderdon  for  the  relators.  Mr. 
Pemberton  and  Mr.  RomiUy  for  the  defendants. 

The  Master  of  the  Rolls. — I  am  very  sorry  to  find 
that  the  course  of  proceeding,  in  cases  of  this  nature, 
seems  so  very  little  understood.    The  constitution  of  this 
country  requires  that  suits  of  this  nature  should  be  pro- 
secuted in  the  name  of  the  public  officer ;  and  most  im- 
portant it  is  that  should  be  constantly  held  in  view.    The 
Attorney-General  b  the  person  who  makes  complaints  of 
abuses  of  trust  of  this  sort.     He  may  address  himself  to 
the  Court  by  his  own  authority,  and  file  the  information 
ex  officio ;  or  he  may,  when  he  sees  right  so  to  do,  per- 
mit his  name  to  be  used  by  other  persons,  who  are  called 
Relators  subject  relators.     But  when  he  permits  his  name  to  be  used  by 
menu?  the  au-  ^^h^^  persons  it  is  to  be  understood,  and  always  kept  in 
^ority  of  the      vicw,  that  with  respect  to  the  prosecution  of  that  cause, 
rai.  the  relators  are  subject,  at  every  moment,  to  his  autho* 

(a)  In  the  Attorney-General  v.  The  Fishmongers*  Company ,  1 
Keen,  49t,  the  Master  of  the  Rolls  gave  the  relators  costs  be- 
tween party  and  party  only. 
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rityj  and  that  he  is  bound  to  exercbe  a  proper  discretion 
as  to  the  prosecution  of  the  suit.  Now,  what  has  hap- 
pened in  this  case?  The  information  came  on  to  be 
heard ;  the  Courts  from  something  which  passes,  thinks  fit 
to  refer  to  the  Attorney-General,  not  to  form  an  opinion 
for  the  guidance  of  the  Court  as  to  what  judgment  is  to 
be  passed,  but  to  consider,  with  himself,  whether  he,  in 
the  execution  of  his  duty,  will  authorize  the  rebtors  to 
call  upon  the  Court  to  make  such  a  decree,  or  what  de- 
cree he  wfll  ask  of  the  Court  to  make.  When  his  opinion 
is  formed  in  that  respect,  and  when  he  has  duly  autho- 
rized the  relators  in  that  respect,  no  doubt  the  defendants 
are  at  liberty  to  resist  the  application  which  may  be  so 
made,  just  as  effectually,  and  just  in  the  same  manner  as 
they  would  have  resbted  an  application  made  by  the  re- 
lators without  immediate  reference  to  the  Attorney- 
Greneral;  and  the  Court  would  have  to  decide  between 
them,  not  upon  those  grounds  on  which  the  Attorney- 
General  had  formed  his  opinion  as  to  the  authority  he 
would  give  to  the  relators,  but  upon  those  grounds  which 
were  offered  to  the  Court  for  its  decision  on  the  occasion. 
The  Court  thought  fit  on  this  occasion  to  have  the  case 
laid  before  the  Attorney-General,  in  order  that  he  might 
form  an  opinion  whether,  with  a  view  to  the  benefit  of 
the  charity,  it  was  expedient  that  he  should  in  this  case 
call  for  the  interposition  of  the  Court.  In  consequence 
of  that  order  being  made,  it  seems  both  parties  attended 
the  Attorney-General, — certainly  it  is  very  much  to  be 
applauded  that  that  course  was  taken  ;  it  was  very  right 
that  both  parties  should  be  heard,  and  I  should  be  very 
glad  if  more  cases  occurred,  in  which  the  Attorney-  Desirable  that 
General's  consent  to  the  filing  of  informations  were  pre-  P^*!®!  ■**"^ 

^  ■  nave  an  oppor* 

ceded  by  the  other  party  being  called  upon  to  show  cause,  tunity  to  show 
if  they  could,  why  the  information  should  not  be  filed, —  rityiaformationg 
however,  both  parties  attended  the  Attorney-General—  fi^^^ia^nst* 
they  were  there  in  person.    Now  the  Attorney-General  ^^«™' 
did  not  do  strictly  in  form  that  which  was  asked  of  him 
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to  do.  He  did  not  merely  state,  **  I  authorize  you,  the 
relators,  to  ask  such  relief  from  the  Court."  He  might 
have  said,  **  I  authorize  you,  the  relators,  in  the  first  in- 
stance, to  ask  from  the  Court  that  there  should  be  that 
specific  transfer  of  the  funds,  with  a  second  alternative ; 
and  if  the  Court  should  not  grant  that,  then  I  authorize 
you  to  ask  for  a  transfer  of  this  particular  sum  of  7538/. :" 
but,  instead  of  taking  that  course,  be  has  expressed  what 
his  opinion  was  upon  the  occasion,  and  this  is  communi- 
cated to  the  defendants ;  and  the  opinion  was,  that  if  diey 
did  one  of  two  things,  and  paid  the  costs  of  the  suit  as 
between  party  and  party,  then  that  further  proceedings 
should  be  stayed.  What  is  this  but  to  tell,  not  the  Court, 
but  to  tell  the  defendants,  if  they  do  either  of  these  things, 
and  pay  the  costs  as  between  party  and  party,  "  I  will  not 
authorize  any  further  prosecution  against  you  in  this 
matter  ;**  and,  looking  at  it  in  that  light,  I  am  of  opinion 
he  did  give  to  the  defendants  an  option  in  this  case,  and 
if  they  have  made  the  option  and  made  this  transfer,  I 
think  there  is  an  end  in  substance  of  the  matter.  But 
still  there  are  two  things  required  to  be  considered  in  this 
case.  It  b  to  be  considered,  whether  it  was  not  necessary 
to  obtain  an  order  of  the  Court  to  efiect  this  transfer,  and 
with  a  view  to  the  future  security  of  the  charity;  and  it  is 
also  to  be  considered  what  is  to  be  done  with  the  costs  of 
the  reference  to  the  Attorney-General.  I  think  I  have  taken 
several  occasions  to  express  my  view.  I  am  sorry  to  find  it 
seems  to  be  thought  that  relators  have  a  right  to  prosecute 
suits  in  this  manner,  without  reference  to  the  Attorney- 
General,  and  to  take  such  course  as  they  please.  I  find 
Mr.  Anderdon,  in  his  zeal  for  his  client,  thinks  it  hard  the 
relators  should  be  fettered  and  the  defendants  not.  Now 
the  relators,  by  the  position  they  hold,  must  be  fettered 
and  controlled  by  the  authority  of  the  Attorney-General — 
that  cannot  be  avoided. 

The  following  order  was  finally  drawn  up: — It  ap« 
pearing  that  the  defendants  have  invested  the  sum  of 
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7538/.  I8s.  in  the  purchase  of  8161/.  4«.  reduced  3/. 
per  cent,  annuities^  his  lordship  doth  order,  that  the 
defendants  do  make  a  distinct  entry  of  the  same  on  the 
books  belonging  to  them«  under  the  head  of  **  Hul- 
bert's  Charity/'  as  part  of  the  charity  property  in  the 
pleadings  mentioned,  and  that  the  defendants  keep  sepa- 
rate accounts  thereof.  And  it  is  ordered,  that  it  be  re- 
ferred to  the  Master  of  this  Court  in  rotation,  to  tax  the 
relators  their  costs  of  this  suit,  not  including  their  costs 
before  her  majesty's  Attorney-General.  And  it  is  or- 
dered, that  such  costs,  when  so  taxed,  be  paid  by  the 
defendants. 

For  instances  in  which  the  consideration  of  informa- 
tions and  matters  connected  therewith,  has  been  sub- 
mitted to  the  Attomey-Greneral,  see  Atiomey-General  v. 
Merchant  Taylors^  Company,  7  Vesey,  223 ;  Andrew  v. 
Triniiy  Hall,  9  Vesey,  526;  Attorney-General  v.  Fea, 
4  Maddock,  274;  Attorney-General  v.  Green,  I  Jacob 
and  Walker,  303;  Attorney-General  y.  Exeter  Corpora-- 
tion,  2  Russell,  362 ;  Ludlow  Corporation  v.  Greenhouse, 
1  Bligh,  N.  S.  17,  63 ;  Attorney-General  y.  Carlisle  Cor^ 
poration,  4  Simons,  275. 


Nov.  9, 10, 

Ne«om  and  Wife  ..  Caeksox  and  others.         j!^^ 

18S8. 


In  October,  1792,  a  freehold  estate,  called  the  Angel  Purchaaerfor 
Inn,  at  Leeds,  being  put  up  to  sale  by  one  Wade  Brown,  deJiltbn^Vred 
was  purchased  by  John  Cowling,  who  soon  afterwards  ^JJ****!** 
died  without  having  completed  his  contract  or  paid  the  recitals  of 
purchase-money ;  but  having  by  his  will,  dated  the  17th  forth bytbe 
January,  1793,  devised  all  his  real  estates,  including  all  Jiro^Ve^noUce 
those  he  had  contracted  and  agreed  for,  to  his  widow,  Apparent. 
Ann  Cowling,  and  appointed  her  his  executrix.     Ann 
Cowling  proved  the  will,  and,  m  July  1793,  married  Wil- 
liam Sykes,  who,  in  September  following,  took  a  convey- 
ance to  bis  own  use  of  the  Angel  Inn ;  and,  in  1817,  sold 
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and  conveyed  the  premises  to  Benjamin  ClarksoD,  in  con- 
sideration of  the  sum  of  2700/L  Clarkson  died  in  1820. 
Ann  Sykes  died  in  18S1|  leaving  the  plaintiff,  Mrs.  Nee- 
som,  her  heiress  at  law.     In  1835  William  Sykes  died. 

The  bill,  stadng  the  above  facts,  alleged  that  Ann 
Sykes  had  never,  by  fine  or  otherwise,  barred  herself  of 
the  estate  she  took  in  the  Angel  Inn,  under  the  will  of 
John  Cowling,  and  that  the  said  Benjamin  Clarkson  had 
express  or  implied  notice  of  Ann  Sykes'  right  and  title 
to  the  premises,  by  recitals  contained  in  the  conveyance 
of  September,  1793.  The  bill,  which  was  filed  against 
the  devisees  under  Benjamin  Clarkson's  will,  was  for  die 
recovery  of  the  Angel  Inn. 

The  defendants,  by  their  answer,  stated  that  John 
Cowling,  as  they  believed,  never  signed  any  contract  for 
such  purchase  as  aforesaid,  and  that  he  was  not  in  any 
way  bound  to  purchase  such  inn  and  premises ;  that  he 
was  in  his  life-time,  and  at  his  death,  a  person  in  very 
poor  and  low  circumstances,  and  that  he  was  insolvent  at 
his  death,  his  property  having  been  sworn  under  40/. 
That  in  1793  William  Sykes,  as  they  believed,  himself, 
independently  of  any  contract  with  John  Cowling,  con- 
tracted to  purchase  the  hereditaments  and  premises,  and 
that,  for  the  purpose  of  enabling  him  to  complete  the  pur- 
chase, he  borrowed  of  Wade  Brown  the  sum  of  1100/., 
and  that  the  residue  of  the  purchase-money  was  made  up 
of  monies  belonging  to  William  Sykes.  That  by  indentures 
of  lease  and  release,  bearing  date  respectively  24th  and 
25th  September  1793,  said  hereditaments  and  premises 
were  duly  conveyed  and  assured  to  Lucas  Nicholson  and 
his  heirs,  upon  trust,  and  to  the  use  of  said  Wade  Browut 
for  the  term  of  1000  years,  for  securing  the  payment  of 
said  sum  of  1100/.  and  interest,  with  remainder  to  the 
use  of  said  William  Sykes,  and  Lucas  Nicholson  and  his 
heirs,  in  trust  for  said  William  Sykes  and  his  heirs.  That 
they  did  not  believe  that  Ann  Sykes  ever  had  any  in- 
terest whatever  in  said  hereditaments  and  premises,  nor 
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did  they  believe  that  they  were  devised  to  her  by  the 
win  of  John  Cowling,  and  under  these  circumstances  they 
admitted  that  said  Ann  Sykes  never  levied  any  fine  of 
the  said  hereditaments  and  premises :  that  as  they  did  not 
believe  that  Ann  Sykes  ever  had  any  interest  therein,  they 
did  not  therefore  believe  that  she  did  any  act  to  divest  her- 
self of  any  such  interest ;  and  they  denied,  under  the  cir- 
cumstances therein  appearing,  that  upon  the  death  of  said 
Ann  Sykes  intestate,  the  said  female  plaintiff,  as  her 
heiress  at  law,  if  in  fact  the  said  female  plaintiff  was  the 
heiress  at  law  of  said  Ann  Sykes,  did  become  entitled  to 
said  hereditaments  and  premises.  That  the  recitals  in  said 
indenture  of  the  25th  September,  1793,  were  as  follows ; 
(that  is  to  say,)  the  will  of  Alice  Bywater,  dated  the  8th 
August,  1790,  and  her  death,  and  that  she  had  by  her 
last  will  and  testament  devised  unto  said  Wade  Brown, 
his  heirs  and  assigns,  all  her  real  and  personal  estate, 
upon  trust,  to  sell  and  dispose  of  the  same,  and  stand 
possessed  of  the  money  upon  the  trusts  in  said  will  de- 
clared ;  and  also  reciting  that  said  Wade  Brown  had 
caused  said  real  estate  and  hereditaments  therein  de- 
scribed to  be  put  up  for  sale  by  auction  on  the  3d  Octo- 
ber, 1792,  and  said  John  Cowling  being  the  highest  bidder 
became  the  purchaser,  at  the  sum  of  1500/. ;  and  also 
reciting  that  said  John  Cowling  had  since  departed  this 
Ufe,  having  made  his  will,  and  thereof  appointed  his  widow, 
Ann  Cowling,  then  said  Ann  Sykes,  his  residuary  legatee 
and  sole  executrix ;  and  also  reciting  that  said  William  Sykes 
had,  since  the  death  of  said  John  Cowling,  intermarried 
with  said  Ann  his  widow,  and  thereupon  became  entitled  to 
the  beneficial  interest  in  said  purchase,  and  had  agreed 
to  complete  the  same,  but  not  being  provided  with  the 
whole  purchase-moneyi  said  Wade  Brown  had  agreed  to 
let  the  sum  of  1 100/.  remain  as  a  security  upon  the  pre- 
mises. 

A  motion  for  production  of  the  indentures  of  the  24tli 
and  25th  September,  1793,  having  been  refused  by  the 
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Vice-Chancellor,  the  same  was  now  renewed  before  the 
Lord  Chancellor.  Many  authorities  were  cited,  both  for 
the  application  and  against  it.  Kennedy  ▼.  Greeny  6  Si* 
mons,  6y  was  mainly  relied  upon  in  support. 

Motion  granted. 

Mr.  Cooper  for  the  plaintiffs.  Mr.  Wakefield  for  the 
defendants. 


M.R. 

^«rthn,  Rogers  v.  Soutten. 


Tosutor  giving  Thb  plaintiff"  was  entitled  to  a  balance  of  two  legacies  of 
a^lloiid!  for  pay-  ^'*  each,  bequeathed  to  her  by  the  will  and  codicil  of 
meot  oft  week-  William  Buckland  the  elder,  by  the  description  of  the 

ly  gum  ID  sap-  '      ^  *^ 

port  of  the  bu-  illegitimate  child,  of  which  his  deceased  son  (William 

hit  ion,  held  to  Buckland  the  younger)  was  the  putative  father ;  and  she 

Mmse^fTc^  claimed  to  have  interest,  calculated  upon  such  balance, 

parentis ;  and  from  the  time  of  the  testator's  death,  upon  an  allegation 

such  child,  ,  • 

therefore,  en-  in  the  bill  that  he  had  substituted  himself  in  loco  pa- 
onl^c^'fror*  mentis.  The  facts  proved  were,  that  when  the  plaintiff* 
time  of  testator's  ^^g  \yy^^  William  Buckland  the  younger  was  about 
18  years  old,  and  that  he  was  a  minor  in  1812,  when  he 
died;  that  the  testator,  upon  the  plaintiff^ 's  birth,  exe* 
cuted  to  the  parish  officers  a  bond  conditioned  for  the 
payment  of  a  weekly  sum  for  the  support  of  the  plaintiff*, 
and  that  in  pursuance  thereof  he,  during  his  life,  paid 
sundry  sums  of  money. 

The  Master  of  the  Rolls  directed  interest  to  be  com- 
puted from  the  24th  September,  1824,  being  the  time  of 
the  testator's  death. 

Mr.  Pemberton  and  Mr.  Busk  for  the  plaintiff*.  Mr. 
Cooper  and  Mr.  Hill  for  the  defendant. 
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M.  n. 
Buxton  v.  Buxton,  '^mV' 


Upon  the  point,  whether  the  will  of  Mary  Buxton  was  a  Direction  m  will 

,  .  -    1  .  1        «        1  .11     A  *****  trustees 

good  execution  of  the  power  given  to  her  by  the  will  of  should  not  be 
her  mother,  Ann  Buxton,  this  case  is  reported  by  Mr.  caiieVupon  to 
Keen  in  his  first  volume,  page  753.    No  notice  will  be  ^"./^^^  «»**'«* 

'    ^  **  until  two  years 

taken  here  of  the  will  of  Mary  Buxton,  nor  of  that  part  after  testatrix's 
of  Ann*Buxton's  will  conferring  the  power.  of  such  estates 

The  said  Ann  Buxton  by  her  said  will,  which  was  fi^eltarrix"'" 
dated  the  19th  June,  1816,  and  which,  as  to  part  of  the  daughters.  Then, 

after  sslc   &  Is* 

real  estates  thereby  devised,  seems  to  have  been  made  gacy  of  ib,500/. 
in  execution  of  a  power  given  by  her  marriage  settlement,  fire\*^pUcc  iut 
after  directing,  limiting,  and  appointing,  giving  and  de-  of  the  proceeds. 
vising,  all  the  messuages,  farms,  lands,  tenements,  tithes,  legacies  given 
rents  and  hereditaments,  comprised    in   the  indentures  sons  out  of  re- 
therein  mentioned,  and  over  which  she  had  a  disposing  ^^"g^buVsuch 
power,  and  all  other   her  real  estates  whatsoever  and  legacies  not  to 

,  .  .        bear  interest 

wheresoever,  whereof  she  was  seised,  or  any  ways  m-  until  the 
terested  in  or  entitled  to,  unto  John  Buxton,  William  Car-  as  to  some^of ' 
dale,  and  Edward  Norton  Thornton,  upon  trust,  for  sale  ***®  ^egoc^^ 

'        ^  ^  ^  .  mention  of  pay- 

as  therein  mentioned,  directed  her  said  trustees  to  lay  out  ment  withiu 
and  invest  the  sum  of  12,000/.  in  their  names  upon  any  after  the  sale. 
of  the  public  stocks  or  funds,  or  upon  government  or  real  ^uis'i^^'on- 
securities,  at  interest ;  and  to  stand  possessed  of  and  in-  sidered  as  sold 

'  at  the  end  of 

terested  in  the  said  sum  of  1S,000/.,  and  the  stocks,  funds,  the  two  years; 
and  securities  for  the  same,  and  the  dividends,  interest,  ono.50o/f  to^ 
and  annual  produce  thereof,  upon  trust,  as  to,  for,  and  |Ij!^r^f„"^**'^^* 
concerning  one  equal  third  part  or  share  of  the  said  sum  from  that  time, 
of  12,000/.,  and   the  stocks,  funds,  and   securities  for  ^yabie^Yame 
the  same,  and  of  the  dividends,   interest,  and  annual  gjJJtcs  to^ihe* 
produce  thereof,  during  the  life  of  her  daughter  Mary  «>°s  b«ar  imer- 

«  •  ,    ,.  «     ,        ,.   .  ,       ,       .        est  from  three 

Buxton,  to  pay,  apply,  and  dispose  of  the  dividends,  m-  years  after  the 
terest,  and  annual  produce  of  the  said  third  part,  when  ^'^slquest^^^a' 
and  as  the  same  should  become  due  to  such  person  or  ^^^^^.  of  monies 

*  to  arise  from 

persons^  and  in  such  manner  as  her  said  daughter  Mary  the  sale  of  leai 

H 
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estates  to  J.  B.  Buxton  should  as  therein  mentioned  direct  or  appoint, 
l^u' thereof  the  ^^d  as  well  in  default  of  appointment  as  in  the  meantime, 
sum  of  2000/.    ^j^^jj  ^}jg  g^^g  should  be  made  and  take  effect,  into  her 

given.    Similar  ^ 

bequests  of  own  proper  hands  as  therein  mentioned ;  and  from  and 
to  arise  from  immediately  after  the  decease  of  her  said  daughter,  Mary 
Jiai  wutMto**^  Buxton,  then  upon  certain  trusts  for  the  benefit  of  Mary 
?;  ^'  ?'^^.:  ^'  Buxton's  children.     There  were  similar  trusts  as  regarded 

13.,  and  S.  B.,  ^  "         ^ 

levoked,  and  in  the  Other  two  third  parts  of  the  said  sum  of  12,000A  in 
sums  of^500/.,  favour  of  the  testatrix's  daughters  Kesiah  Ramsden  and 
aoool/riven  Selina  Musgrave,  and  their  children.  There  were  remain- 
out  of  such        ders  in  default  of  children  of  her  daughters,  and  of  such 

monies ;  a  fur-  .  i       .      ,  , 

thor  legacy  of  appomtmcnt  as  was  thereby  authorised,  to  the  testatrix  s 
given  to  g!  b.  ^^^^  *^"8»  Thomas  Bentley  Buxton,  Isaac  Buxton,  George 
B.,  but  out  of     Bentley  Buxton,  and  Samuel  Buxton,  to  whom  the  residue 

personal  estate*  j  ^  ' 

Held,  that  the  of  the  money  to  arise  from  the  sale  of  the  real  estates, 
legacy  of  20002.  aft^i*  Setting  apart  the  said  sum  of  18,000/.,  was  given  in 
able"  oil  of 'ui'  certain  shares.  The  testatrix  then  expressly  directed  that 
general  personal  in  the  meantime,  from  her  decease  and  until  the  aforesaid 

estate. 

Apportion-  mcssuages,  farms,  lands,  tenements,  tithes,  rents,  and  he- 
bl^twMnreai^  rcditamcnts  thereinbefore  by  her  appointed  and  devised 
^rflfS!"""*^  in  trust  to  be  sold  should  be  sold,  the  rents,  issues,  and 
profits  thereof  respectively  should  go  and  be  paid  and 
applied  to  and  among  her  said  three  daughters,  Mary 
Buxton,  Keziah  Ramsden,  and  Selina  Musgrave,  and  the 
survivors  and  survivor  of  them,  in  such  and  the  same  or 
the  like  manner  in  all  respects  as  the  dividends,  interest, 
and  annual  produce  of  the  aforesaid  sum  of  12,000/.,  part 
of  the  money  to  arise  from  the  sale  thereofi  and  the 
stocks,  funds,  and  securities  for  the  same,  would  go  or  be 
payable  or  applicable,  in  case  the  said  hereditametits  were 
actually  sold,  and  the  said  sum  of  12,000/.  was  actually  laid 
out  and  invested  pursuant  to  that  her  will :  And  the  said  tes- 
tatrix, after  giving  unto  her  said  daughters,  Mary  Buxton, 
Kesiah  Ramsden,  and  Selina  Musgrave,  all  the  interest, 
dividends,  and  annual  profits  that  during  the  period  of 
one  year  next  after  her  decease  might  arise  ft*om  or  be 


estates. 
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made  of  her  personal  estate ;— her  dehtSi  funeral  and 
testamentary  expenseSi  and  two  pecuniary  legacies  being 
paid ; — as  to  all  the  rest  and  residue  of  her  said  personal 
estate,  she  gave  the  same  equally  between  her  said  sons, 
Thomas  Bentley  Buxton,  George  Bentley  Buxton,  and 
Samuel  Buxton ;  and  the  said  testatrix  appointed  the  said 
John  Buxton,  William  Cardale,  and  Edward  Norton 
Thornton  joint  executors  of  her  said  wilL 

By  a  first  codicil  to  her  will  she  directed  that  if  she 
were  called  upon  to  pay  for  a  bond  for  500/.,  in  which 
she  was  surety  for  her  son  Isaac,  the  amount  should  be 
deducted  out  of  the  money  bequeathed  to  him  by  her 
will ;  and  in  like  manner  that  a  debt  of  2000/.  due  to  her 
from  her  son  Samuel  should  be  deducted  out  of  the 
money  she  had  bequeathed  to  him ;  and  she  directed  her 
executors  to  place  out  a  sum  of  1000/.  consols,  and  to 
pay  the  dividends  to  her  sisters,  Elizabeth  Field  and 
Rachael  Field,  after  whose  deaths  the  principal  was  to 
fall  into  the  residue  of  her  personal  estate. 

By  a  second  codicil  she  revoked  the  bequest  made  in 
her  said  will  to  her  son  Isaac  Buxton,  of  a  certain  share  or 
proportion  of  the  monies  which  should  arise  and  be 
produced  from  the  sale  of  her  messuages,  lands,  tene- 
ments, and  hereditaments,  which  she  had  therein  directed 
to  be  sold,  and  in  lieu  thereof  she  gave  to  her  said  son 
Isaac  the  sum  of  2000/.  of  lawful  money  of  Oreat  Britain ; 
and  she  thereby  declared  that  she  had  lent  to  her  said 
son  Isaac  the  sum  of  850/.,  and  stood  bound  for  him  by 
bond  given  to  Messrs.  Wood  and  Stones,  in  the  sum  of 
500/. ;  and  she  declared  that  her  will  was,  that  the  said 
sum  of  850/4,  or  so  much  thereof  as  should  remain  un« 
paid  at  her  decease,  and  the  said  sum  of  500/.,  in  case 
she  should  be  obliged  to  pay  the  same,  or  so  much 
thereof  as  she  should  pay,  should  be  considered  as  so 
much  paid  in  advance  and  on  account  of  such  legacy  of 
2000L  thereby  bequeathed  to  her  said  son  Isaac,  and 
should  be  deducted  out  of  the  same. 

h2 
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By  a  third  codicil,  after  reciting  that  in  and  by  her 
said  will  she  had  directed  John  Buxton,  William  Cardale, 
and  Edward  Norton  Thornton,  her  trustees  and  execu- 
tors therein  named,  and  the  survivors  and  survivor  of 
them,  by  and  with  and  out  of  the  money  to  arise  from 
the  sale  of  her  messuages,  farms,  lands,  tenements,  tithes, 
rents,  and  hereditaments  therein  directed  to  be  sold,  to 
lay  out  and  invest  the  sum  of  12,000/.  in  the  public  stocks 
or  funds,  or  upon  other  government  or  real  securities, 
in  trust  for  her  daughters,  Mary  Buxton,  Keziah  Rams- 
den,  and  Selina  Musgrave,  in  equal  third  parts  or  shares, 
and  under  and  subject  to  the  several  powers,  provisions, 
and  declarations,  in  her  said  will  expressed  and  declared 
of  and  concerning  the  said  several  parts  or  shares  re- 
spectively; and  also  reciting,  that  upon  further  consider- 
ation she  having  found  it  necessary  to  take  off  1500/.  from 
the  said  sum  of  12,000/.  so  directed  to  be  laid  out  in  trust 
for  her  said  daughters  as  aforesaid,  she  by  that  her  codicil 
deducted  and  took  off  from  the  said  sum  of  12,000/.  the  sum 
of  1600/.,  and  did  thereby  direct  and  declare,  that  instead 
of  1S,000/.,  part  of  the  money  to  arise  from  the  said  sale 
of  the  said  hereditaments  and  premises  in  her  said  will  di- 
rected to  be  sold  as  aforesaid,  her  said  trustees  should  out 
of  the  monies  to  arise  from  such  sale  lay  out  and  invest  the 
sum  of  10,500/.  only,  and  should  stand  possessed  thereof, 
and  of  the  stocks,  funds,  and  securities  for  the  same,  and  the 
dividends,  interest,  and  annual  produce  thereof,  for  the 
benefit  of  her  said  daughters  respectively,  in  equal  third 
parts  or  shares  in  like  manner  upon  the  like  trusts,  and  to 
and  for  the  several  ends,  intents,  and  purposes,  and  under 
and  subject  to  the  several  powers,  provisoes,  and  de- 
clarations, in  her  said  will  expressed  and  declared  of  and 
concerning  the  said  sum  of  12,000/.,  and  the  stocks,  funds, 
and  securities  for  the  same,  and  the  dividends,  interest,  and 
annual  produce  thereof;  and  further  reciting  that  by  her 
said  will  she  had  bequeathed  the  residue  of  the  money  which 
should  arise  from  such  sale  of  the  said  hereditaments,  after 
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the  investment  of  the  said  sum  of  ISfiOOL,  to  and  between 
her  sons  in  the  proportions  therein  mentioned,  and  also 
reciting  that  by  her  second  codicil  she  had  revoked  such 
bequest  so  far  as  respected  the  proportion  of  such  residue 
of  the  said  money  to  arise  from  such  sale  given  to  her  said 
son  Isaac,  and  had  given  him  in  lieu  thereof  the  sum  of 
2000/.,  subject  to  the  deduction  and  payment  thereout  of 
such  sum  and  sums  of  money  as  he  should  owe  her  at  the 
time  of  her  decease,  she  by  the  said  third  codicil  wholly 
revoked  such  bequests  to  her  said  sons,  Thomas  B.  Bux- 
tons,  George  B.  Buxton,  and  Samuel  Buxton,  respectively, 
and  rescinded  the  clause  of  her  will  whereby  such  be- 
quests were  made,  in  the  proportions  before  mentioned, 
to  her  said  sons  Thomas  B.  Buxton,  Isaac  Buxton,  George 
B.  Buxton,  and  Samuel  Buxton,  and  declared  such  clause 
to  be  null  and  void ;  and  in  lieu  thereof  she  gave  and  be- 
queathed to  her  said  sons,  Thomas  B.  Buxton,  George  B. 
Buxton,  and  Samuel  Buxton,  out  of  such  residue  of  the 
money  which  should  arise  from  the  sale  of  the  said  mes- 
suages, lands,  tenements,  and  hereditaments,  after  the  ap- 
propriation and  investment  of  the  said  sum  of  10,600/.  for 
the  benefit  of  her  said  daughters  as  above  directed,  the 
following  legacies,  that  is  to  say,  she  gave  and  bequeathed 
to  her  said  son,  Thomas  B.  Buxton,  out  of  such  money 
the  sum  of  500/.,   to  be  paid  him  within  12  calendar 
months  after  such  sale  should  have  been  made,  and  she 
directed  her  said  trustees  and  executors,  as  soon  as  they 
conveniently  could  after  such  sale,  to  invest  in  their  names 
on  good  government  or  real  securities,  out  of  such  money 
the  further  sum  of  SOOO/.  of  lawful  money  of  Great  Britain, 
the  dividends,  interest,  and  proceeds  whereof,  as  the  same 
from  time  to  time  should  accrue,  she  willed  that  her  said  son, 
Thomas  B.  Buxton,  should  have  and  receive  during  his 
life,  and  if  his  wife  should  survive  him  she  should  in  the 
like  manner  have  and  receive  such  dividends,  interest,  and 
proceeds  during  her  life,  and  after  the  decease  of  her  said 
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son,  Thomas  B.  Buxton,  and  his  said  wife,  she  gave  the 
said  sum  of  2000/,  to  and  amongst  all  and  every  the  children 
and  child  of  her  said  son,  Thomas  B.  Buxton,  that  should 
be  living  at  the  time  of  his  decease,  equally  to  be  divided 
between  them,  if  more  than  one,  and  share  and  share  aUke, 
as  tenants  in  common  s  also  she  gave  and  bequeathed  out 
of  such  residue  of  the  money  to  arise  from  such  sale  as 
aforesaid,  unto  her  son,  George  B.  Buxton,  the  sum  of 
^000/,,  to  be  paid  him  within  twelve  calendar  months  after 
such  sale,  for  his  own  use  and  benefit ;  also  she  gave  unto 
her  said  son,  George  B.  Buxton,  the  further  sum  of  1000/. 
to  be  paid  him  af(er  the  decease  of  her  sisters,  Elizabeth 
Field  and  Rachael  Field,  and  the  survivor  of  them,  out  of 
her  personal  estate;  also  she  gave  to  her  son,  Samuel 
Buxton,  out  of  such  residue  of  the  money  to  arise  from 
such  sale,  the  sum  of  3000/.,  but  subject  to  the  deduction 
and  payment  thereout  of  all  sum  and  sums  of  money  he 
should  owe  to  her  at  the  time  of  her  decease ;  and  she  de* 
clared  that  the  sum  he  owed  her  at  that  time  was  2000/. ; 
and  she  ratified  and  confirmed  the  bequest  of  2000L  so 
made  to  her  said  son,  Isaac  Buxton,  in  her  said  second 
codicil  as  aforesaid,  subject  to  the  deduction  and  payment 
thereout  of  such  sum  and  sums  of  money  as  should  be  due 
and  owing  from  him  to  her  at  her  decease ;  and  as  to  the 
surplus  (if  any)  of  the  money  that  should  arise  from  such  sale 
as  aforesaid,  she  directed  that  the  same  should  fall  into  the 
residue  of  her  personal  estate,  and  go  and  be  disposed  of  as 
was  thereinafter  directed  concerning  such  residue ;  And  the 
said  testatrix  declared  that  her  said  trustees  should  not 
be  liable  to  be  called  upon  or  obliged  to  sell  the  said  mes- 
suages, lands,  tenements  and  hereditaments,  in  her  said  will 
directed  to  be  sold  as  aforesaid,  till  the  expiration  of  two 
years  after  her  decease,  but  if  they  thought  proper  to  make 
such  sale  sooner  they  should  be  at  liberty  so  to  do :  And  she 
declared  her  will  further  was,  that  the  legacies  given  to  hex 
said  sons  respectively  should  not  bear  interest  until  her 
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said  trustees  (after  first  making  such  investment  of  the 
said  sum  of  10,500/.  for  the  benefit  of  her  said  daughters 
as  aforesaid)  should  have  a  sufficient  residue  of  the  money 
to  arise  from  such  sale  in  their  hands  to  answer  and  pay 
the  same:  And  after  reciting  that  she  had  by  her  said  will 
given  all  the  residue  of  her  personal  estate  unto  and  equally 
between  her  said  sons,  Thomas  B.  Buxton,  George  B. 
Buxton,  and  Samuel  Buxton,  she  did  thereby  revoke  such 
bequest,  and  instead  of  the  same  going  to  her  said  sons 
only,  as  in  her  said  will  was  mentioned,  she  gave  all  such 
residue  of  her  personal  estate  to  and  amongst  all  her 
children  that  should  be  living  at  the  time  of  her  decease, 
equally  to  be  divided  between  them,  as  tenants  in  common. 
By  a  fourth  codicil  to  her  will  the  testatrix  appointed 
John  Stokes  a  trustee  and  executor,  in  the  place  of  Wil- 
liam Cardale ;  and  after  reciting  that  by  her  third  codicil 
she  had  bequeathed  to  her  son,  Thomas  B.  Buxton,  out 
of  the  rest,  residue,  and  remainder  of  the  money  which 
should  arise  from  the  said  sale  of  her  messuages,  lands, 
tenements   and   hereditaments,  as  there  mentioned  the 
sum  of  600/.,  and  directed  the  trustees  and  executors  of 
her  will  to  invest  in  their  names  out  of  such  money  the 
sum  of  2000/.  on  good  government  or  real  security,  the 
interest  whereof  was  given  to  her  said  son,  Thomas  B. 
Buxton,  for  life,  and  afterwards  to  his  wife  for  life,  and 
then  to  and  amongst  the  children  of  her  said  son,  the  said 
testatrix  thereby  revoked  such  bequest  as  well  of  the  said 
sum  of  500/.  as  of  the  said  sum  of  2000L,  and  in  lieu 
thereof  (having  given  her  said  son,  Thomas  B.  Buxton, 
1000/.  in  her  life-time)  she  gave  him  out  of  the  money  to 
arise  from  such  sale  of  her  said  hereditaments  the  sum  of 
0000/.,  to  be  paid  him  within  twelve  calendar  months  after 
such  sale :  And  she  thereby  declared  that  it  was  her  inten- 
tion to  purchase  an  annuity  of  20/.  a  year,  or  thereabouts, 
for  her  sister,  Elizabeth  Field,  instead  of  a  moiety  or  equal 
share  of  the  interest,  dividends,  and  proceeds  of  the  sum 
of  1000/.  stock  3/.  per  cent,  reduced  or  consolidated  an- 
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nuities,  given  to  her  by  her  said  first  codicil  to  her  said 
will  annexed,  and  the  said  testatrix  declared  that  in  case 
such  annuity  should  be  purchased  for  her  said  sister, 
Elizabeth  Field,  her  will  was,  that  as  soon  as  the  purchase 
of  such  annuity  should  be  fully  perfected  the  bequest  of  such 
moiety  or  equal  share  of  the  said  interest,  dividends,  and 
proceeds  of  the  said  1000/.  stock  3/.  per  cent,  should  cease 
and  be  rescinded,  and  in  that  case  she  revoked  the  same 
accordingly :  And  in  case  such  annuity  should  be  purchased 
then  she  directed  that  half  the  legacy  of  1000/.  which  was 
given  to  her  son,  George  B.  Buxton,  in  and  by  her  said 
third  codicil  to  be  paid  to  him  after  the  decease  of  her 
sisters,  Elizabeth  Field  and  Rachael  Field,  should  be  paid 
to  her  said  son,  George  B.  Buxton,  at  the  same  time  and 
together  with  the  legacy  or  sum  of  8000/.  given  to  him  in 
and  by  the  said  codicil. 

By  a  fifth  codicil  the  testatrix  added  the  Reverend 
Thomas  Musgrave  to  the  number  of  her  trustees  and 
executors.  She  died  early  in  1830.  Sclina  Musgrave 
died  in  her  lifetime,  leaving  two  children,  namely,  Charles 
Buxton  Musgrave,  and  another,  since  deceased,  under 
age.  Mary  Buxton  survived  her  mother,  but  was  since 
dead,  without  ever  having  been  married .  Keziah  Ramsden 
was  living.  The  real  estates  not  having  been  sold,  the  bill 
was  filed  by  Samuel  Buxton  against  the  trustees  and 
executors  and  the  parties  beneficially  entitled ;  and  by  the 
decree,  dated  the  31st  July,  1833,  accounts  were  directed 
of  the  personal  estate  and  of  what  remained  due  from 
Samuel  Buxton  and  Isaac  Buxton  in  respect  of  the  debts 
mentioned  in  the  codicils  to  the  testatrix's  will :  and  a  sale 
was  directed  of  the  real  estates.  The  Master,  by  his 
Report  dated  the  SOth  February,  1837,  found  that  2iO0L 
was  due  from  Samuel  Buxton  to  his  mother's  estate,  and 
that  Isaac  Buxton  owed  a  still  larger  sum.  He  also  found 
that  the  testatrix  in  her  lifetime  did,  in  conformity  with 
the  intention  expressed  by  her  fourth  codicil,  purchase  an 
annuity  of  SO/,  for  her  sister  Elizabeth  Field. 
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In  consequence  of  the  testatrix  having  purchased  this 
annuity,  a  moiety  of  the  legacy  of  1000/.,  given  by  the 
third  codicil  to  George  B.  Buxton  out  of  the  personal 
estate,  had  become  payable ;  and  the  fourth  codicil  had 
directed  that  this  moiety  should  in  that  event  be  payable 
at  the  same  time  and  together  with  the  legacy  of  2000/., 
also  given  to  him  by  the  third  codicil ;  and  which  legacy 
of  2000/.  was  charged  on  the  residue  of  the  money  to  arise 
from  the  sale  of  the  real  estates,  and  was,  consequently, 
one  of  the  legacies  subject  to  the  direction  in  that  codicil, 
that  the  same  were  not  to  bear  interest  until  the  trustees, 
after  investing  the  10,500/.,  should  have  a  sufficient  residue 
of  the  money  to  arise  from  the  sale  of  the  real  estates. 

The  cause  now  came  on  for  further  directions,  and  the 
questions  which  were  argued,  besides  that  reported  by  Mr. 
Keen,  were,  first,  as  to  the  period  at  which  Keziah  Ramsden 
and  Mary  Buxton  ceased  to  be  entitled  to  the  rents  of  the 
real  estates,  and  the  periods  from  which  the  interest  upon 
the  legacy  of  10,500/.  and  the  moiety  of  the  legacy  of 
1000/.  to  George  B.  Buxton  should  be  calculated;  secondly, 
whether  Isaac  Buxton's  legacy  of  2000/.  was  to  come  out 
of  the  personal  estate,  or  the  residue  of  the  proceeds  of 
the  real  estates  after  investing  the  10,500/.;  and  lastly, 
whether  there  ought  not  to  be  an  apportionment  of  the 
costs  of  the  suit  between  the  real  and  personal  estates, 
each  of  which  it  was  stated  was  likely  to  prove  insufficient 
for  the  charges  upon  the  same. 

The  Master  of  the  Rolls  pronounced  the  following 
order : — It  was  declared,  that  according  to  the  true  con- 
struction of  the  will  and  codicils  of  Ann  Buxton,  her  two 
daughters,  Mary  Buxton,  deceased,  and  Keziah  Ramsden, 
as  survivors  of  Selina  Musgrave,  deceased^  became  and 
were  entitled  to  receive  the  rents  and  profits  of  the  mes- 
suages and  hereditaments  by  the  said  will  appointed  and 
devised  to  be  sold,  accrued  due  after  the  decease  of  the 
sud  testatrix  and  until  the  expiration  of  two  years  next 
after  the  day  of  her  death,  and  that  the  rents  and  profits 
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which  ftoorued  after  Uie  expiration  of  the  said  two  years, 
and  until  the  sale  of  the  said  messuages  and  hereditaments, 
ought  to  have  been  applied  in  the  same  manner  as  the  monies 
which  had  arisen  from  such  sale;  and  it  was  declared 
that  from  the  expiration  of  the  said  two  years*  the  sum  of 
10,500/.|  directed  by  the  said  will  and  third  codicil  of  the 
said  testatrix  to  be  set  apart  out  of  the  monies  to  arise 
from  such  sale,  carried  interest  after  the  rate  of  four  per 
cent,  per  annum :  and  it  was  declared,  that  out  -^f  the 
legacy  of  3000/.  given  to  Samuel  Buxton,  or  so  uiuoh 
thereof  as  might  be  apportioned  in  respect  thereof,  the  sum 
of  ^00/.,  found  due  from  the  said  Samuel  Buxton  to  the 
testatrix's  estate,  was  to  be  deducted  and  paid,  and  added 
to  the  testatrix's  personal  estate :  and  it  was  declared,  that 
the  legacy  of  2000L  given  to  Isaac  Buxton  by  the  second 
codicil  to  the  said  testatrix's  said  will,  and  confirmed  to 
him  by  the  third  codicil,  was  subject  to  the  payment  of  the 
debt  due  from  him  to  the  testatrix,  and  was  a  legacy  payable 
out  of  her  general  personal  estate  (a).  The  order  then 
directed  5250/.  to  be  carried  over  to  the  contingent  legacy 
account  of  Keziah  Ramsden,  and  a  like  sum  to  a  like 
account  of  Charles  Buxton  Musgrave :  and  it  was  then 
ordered,  that  the  Master  should  compute  interest  after  the 


Interest  from 
the  time  of  tes- 
tatrix's death 
upon  a  general 
pecuniary 
legacy  to  an 
adult  child. 


(a)  It  being  determined  that  this  legacy  of  SOOO/,  to  the  te8«» 
tati'ix*a  son  Isaac  was  payable  out  of  the  personal  estate,  interest 
upon  it  was  in  another  part  of  the  order  directed  to  be  computed 
from  the  testatrix's  death.  Consider  Attomey-Gtneral  v.  7^^oiiip- 
w;i,  Precedents  in  Chancery,  337 ;  BecJcford  v.  Tobifit  1  Vesey, 
sen.  808 ;  Oreen  v.  Belckier,  1  Atkyns,  505 ;  Heath  v.  Perry,  3 
Atkyna,  101 ;  Crickett  v.  Dolbifj  3  Vesey,  10,  13 ;  Miiekeli  v. 
Boweff  ibid.  283,  ^87 ;  Tyrrell  v.  Tyrreli  4  Vesey,  1,  5,  In 
Raven  v.  fVaiie,  I  Swanston,  553,  558,  Sir  Thomas  Plomer  says 
all  the  cases  decided  are  cases  of  infants.  In  Lowndes  v,  Lowndest 
15  Vesey,  301  (an  Exchequer  case),  there  was  a  bequest  of 
20,000/.  to  the  testator's  widow  for  life,  remainder  to  his  daughter 
for  life,  who  was  adult  and  had  other  provisions  under  the  will. 
The  widow  survived  only  two  months.  It  was  decided,  that  the 
daughter  was  not  epUtled  to  interest  until  the  end  of  the  year^ 
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rate  of  four  per  cent,  per  annum  on  the  said  two  several 
sums  of  5^50/.,  and  5S50/.,  from  the  expiration  of  two 
years  next  after  the  decease  of  the  said  testatrix,  until  the 
day  on  which  the  said  sums  of  5250/.,  and  5^50/.,  shall  be 
so  carried  over  to  the  aforesaid  accounts  as  thereinbefore 
directed :  and  it  was  ordered,  that  the  said  Master  should 
compute  interest  after  the  rate  of  four  per  cent,  per  annum, 
from  the  expiration  of  three  years  next  after  the  decease 
of  the  said  testatrix,  on  the  sum  of  500/.,  a  moiety  of  the 
legdcy  of  1000/.,  by  the  third  codicil  of  the  said  testatrix 
given  to  George  B.  Buxton,  and  which  moiety  was  by  the 
fourth  codicil  of  the  said  testatrix  made  payable  in  the 
events  which  had  happened  at  the  same  time  with  the 
said  George  B.  Buxton's  legacy  of  2000/. :  and  it  was  de- 
clared^ that  all  the  costs  of  this  suit  were  to  be  borne  by 
the  real  estate  of  the  said  testatrix  and  by  the  personal 
estate  of  the  said  testatrix  pro  rata,  according  to  the  re< 
speciive  values  and  amounts  of  such  several  funds ;  and  it 
was  ordered,  that  it  should  be  referred  to  the  said  Master 
to  inquire  and  state  to  the  Court  the  respective  values  and 
amounts  of  such  respective  funds. 

Mr.  Tinney^  Mr.  Pemberion,  Mr.  Spence,  Mr.  Cooper, 
Mr.  Ckandkss,  and  Mr.  Rogers  for  the  different  parties. 


The  following  arrangement  of  the  cases  connected  with 
the  principal  points  decided  by  the  foregoing  judgment, 
will,  perhaps,  save  the  student  some  trouble. 

Personalty  to  be  laid  out  in  purchase  of  real  estate — 

Interest  to  be  accumulated  until  such  purchi^e. £ii/« 

uisile  v.  MarUandf  6  Vesey,  508,  in  the  note,  and  Lord 
Eldon'a  remarks  upon  that  case,  ibid.  538,  539 ;  Siiwell 
V.  Bernard,  ibid.  520 ;  Griffith  v.  Morrison,  1  Jacob  & 
Walker,  311,  in  the  notej  Kihington  v«  Gray,  2  Simons 
&  Stuart,  396. 

Real  estates  to  be  sold*-«»Rents  to  be  accumulated  until 
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such  sale. Siuart  v.  Bruyere,  6  Vesey,  529,  in  the  note. 

Lord  Eldon's  observations  upon  that  case,  ibid.  536«  537; 
Noel  V.  Lord  Henley,  7  Price,  241 ;  Viciers  v.  Scoti,  3 
Mylne  &  Keen,  500. 

Personalty  to  be  laid  out  in  purchase  of  real  estate — 

Interest  in  the  mean  time  to  go  as  rents  would. Anr 

gersiein  v.  Martin,  Turner  &  Russell,  232. 

Personalty  to  be  laid  out  in  purchase  of  real  estate — Ho 

direction  as  to  the  interest  in  the  meantime. Broum  v. 

De  Laet,  4  Brown  C.  C.  528 ;  Taylor  v.  Hibbert,  1  Jacob 
&  Walker,  808,  (overruled.) 

Personalty  to  be  laid  out  in  purchase  of  government  or 
other  stocks  or  securities — No  direction  as  to  the  interest 

in  the  meantime. Hewitt  v.  Morris,  Turner  &  Russell, 

241. 

Real  estates  to  be  sold — No  direction  as  to  rents  in  the 

meantime. ^The  dictum  in  Hutchinson  v.  Manmngham, 

1  Vesey,  jun.  366;  5.  C.  4  Brown  C.  C.  4dl,  in  the  note; 
Casatnajor  v.  Strode,  19  Vesey,  390,  in  the  note ;  Walter 
v.  Shore,  ibid.  387  ;  Fitzgerald  v.  Jervoise,  5  Maddock, 
25,  (no  reliance  must  be  placed  upon  the  marginal  abstract 
of  this  case.) 

Residue  of  personal  estate  given  for  life  with  remainder 

over. Howe  v.  Lord  Dartmouth,  7  Vesey,  137 ;  Feams 

V.  Young,  9  Vesey,  540 ;  Stott  v.  Hollingworth,  3  Mad- 
dock,  161,  (overruled.) 

Residue  of  personal  estate  given  for  life  with  remainder 
over,  and  the  conversion  of  such  residue  takes  place 
within  the  year,  and  the  residue  has  much  increased  be- 
yond what  it  was  at  the  testator's  death. Gibson  v. 

Bott,  7  Vesey,  89. 

Where  a  sum  is  given  out  of  land,  which  is  not  made 
liable  to  the  testator's  debts  and  legacies,  and  is  not  there-* 
fore  involved  in  the  administration  of  the  personal  estate, 
interest  will  be  given  from  the  death;  see  Spurway  v. 
Glynn,  9  Vesey,  4«8S.  So  in  Short  v.  Westby,  16  Vesey, 
393 ;  Davies  v.  Davies,  Danielli  84.    In  Pearson  v.  Pear^ 
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son,  1  Schoales  &  Lefroy,  10,  Lord  Redesdale,  after  re- 
marking that  in  the  case  of  a  legacy  charged  upon  lands 
only,  the  legacy  bears  interest  immediately,  goes  on  to 
say,  that  the  rule  with  respect  to  legacies  out  of  personal 
estate  is  taken  from  the  practice  in  the  Ecclesiastical  Court, 
where  a  year  is  given  to  the  executor  to  collect  the  effects, 
and  he  cannot  be  called  upon  to  pay  before  that  time,  be- 
cause he  cannot  know  until  then  what  fund  there  is  to 
pay ;  and  that  in  conformity  to  this,  Courts  of  Equity  have 
proceeded  in  the  case  of  legacies  out  of  personal  estate. 
But  in  the  case  of  legacies  charged  upon  land  only,  where 
no  day  of  payment  is  fixed,  interest  must  be  chargeable 
from  the  death  of  the  testator  or  not  at  all. 

An  old  rule  of  the  Court  was,  that  if  one  gave  a  legacy 
charged  upon  land  which  yielded  rents  and  profits,  and 
there  was  no  time  of  payment  mentioned  in  the  will,  the 
legacy  should  carry  interest  from  the  testator's  death,  be- 
cause the  land  yielded  profit  from  that  time:  but  that  if  a 
legacy  were  given  out  of  personal  estate,  and  no  time  of 
payment  was  mentioned  in  the  will,  this  legacy  should  carry 
interest  only  from  the  end  of  the  year  after  the  death  of 
the  testator.  Another  rule  arose  as  a  consequence  of  the 
principle  upon  which  this  rule  was  founded : — that  if  a  legacy 
was  given  out  of  personal  estate,  consisting  of  mortgages 
carrying  interest,  or  of  stocks  yielding  profits  half-yearly, 
the  legacy  should  in  that  case  carry  interest  from  the  death 
of  the  testator ;  see  Maxtvell  v.  WeUenhall,  2  Peere  Wil- 
liams, 25;  and  Bilson  v.  Saunders,  Bunbury,  240.  In 
Gibson  v.  Bott,  7  Vesey,  89,  97,  Lord  Eldon  remarks, 
that  the  old  authorities  say  that  if  the  testator's  fund  is 
carrying  interest,  the  legacy  shall  carry  interest  also,  and 
be  asks  if  that  is  not  exploded  now  by  every  day's  practice? 
See  also  what  Lord  Redesdale  says  in  Pearson  v.  Pearson, 
already  cited. 
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L.C. 

Dee.  22, 

1837 

Jan.  li,  EiiPE  V.  Smith. 

1838. 


DefeDdaDt  in     Tiiis  cause  coming  on  to  be  heard  before  the  Vice^Chan- 

agab"  whom  c®''^*"'  *®  ^^^  «^"'y>  ^^'^^  *"^  "^  **"^  appearing  for  the 
there  is  a  decree  defendant|  a  decree  was  pronounced,  which  was  to  be 

nisi,  IS  not  enti* 

tied  to  an  order  binding  on  the  defendant,  unless  he  being  served  with  the 
the  aLuw  a^hi!  subpoDua  to  show  cause  against  the  same,  should  at  the  re- 
unless  served     ^^^.^  thereof  show  unto  this  Court  good  cause  to  the  con- 

with  subpoena  ^  ^ 

to  make  the  de-  trary ;  but  before  the  said  defendant  was  to  be  permitted 

Older  for  set-  to  show  sucli  cause,  lie  was  to  pay  unto  the  plaintiff  his 

caus^agSn^*     costs  of  that  day's  default  in  appearance,  to  be  taxed  by 

after  a  decree      the  Master. 
nisi  too  late,  if 

obtained  after  On  the  S7th  November,  1837,  the  defendant  was  served 
tion^in^r     ^^^^  ^^^  usual  subpoena,  but  dated  the  1st  of  that  month, 

subpoena  to       commanding  him  within  eight  days  after  the  service  there- 
show  cause,  al-  ®  . 
though  served    of,  exclusive  of  the  day  of  such  service,  to  show  cause 

pronounced  Vor*^  why  the  above  decree  should  not  be  binding  upon  him,  in 
Trw  ate^hite^r  default  whereof  such  decree  would  stand  and  be  absolute 
against  him. 

On  the  6th  December,  1837,  upon  the  defendant's  pe- 
tition preferred  to  the  Lord  Chancellor  for  the  reasons 
therein  contained,  and  upon  the  petitioner  tendering  or 
paying  to  the  plaintiff,  or  his  Clerk  in  Courts  the  costs  of 
the  last  day's  default  in  attendance,  and  subsequent  costs, 
(if  any),  to  be  taxed  by  the  Master  of  this  Court  in  rotation, 
in  case  the  parties  differed  about  the  same;  it  was  ordered 
that  the  cause  should  be  again  set  down  to  be  heard  be* 
fore  his  lordship  next  after  the  causes  already  appointed, 
in  order  for  the  petitioner  to  show  cause  against  the  de- 
cree mdde  in  the  cause  on  the  28th  day  of  July,  1887, 
and  thereof  notice  was  to  be  given  forthwith. 

At  the  time  the  defendant  obtained  this  last  order,  he 
was  a  prisoner  for  breach  of  an  injunction  issued  in  the 
cause. 

The  plaintiff  moved  to  discharge  such  order  for  irregu- 
larity, on  the  ground  partly  that  the  defendant,  at  the  date 
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of  it,  was  in  contempt,  and  partly  that  the  eight  days  for 
showing  cause  had  expired. 

In  opposition  to  the  motion,  it  was  principally  insisted 
that  the  service  of  the  subpoena  to  show  cause  was  inope- 
rative, the  subpoena  being  dated  the  day  before  Michael- 
mas term,  and  not  having  been  served  until  two  days  after 
such  term,  whilst  by  the  seventh  of  the  orders  of  the  21st 
December,  1833,  the  time  for  serving  any  subpoena  (ex- 
cept for  costs)  is  limited  to  the  last  day  of  the  term  next 
following  the  term  or  vacation  in  which  it  was  sued  out. 
It  was  also  suggested,  that  the  order  for  setting  down  the 
cause  again,  although  obtained  after  the  eight  days  ended, 
would  not  be  irregular,  provided  it  were  made  and  served 
before  the  plaintiff  had  procured  an  order  making  the 
decree  absolute.  In  the  present  instance  this  could  not 
have  been  done  by  the  plaintiff  before  the  7th  December, 
the  next  motion  day. 

The  Lord  Chancellor  said,  that  the  rule,  that  a  de« 
fendant  in  contempt  shall  not  be  heard,  could  not  extend 
to  A  step  necessitated  by  the  proceedings  of  the  plaintiff; 
but  if  the  plaintiff  remained  quiet,  it  was  not  in  general 
competent  for  the  defendant,  being  in  contempt,  to  make 
any  application,  unless  to  clear  it.  If,  therefore,  the  sub-* 
pfBua  were  duly  served^  the  defendant  was  entitled  to  the 
order  for  setting  down  the  cause  again  (d) ;  but  then  such 
order  was,  iti  his  opinion,  obtained  too  late,  inasmuch  as 
the  eight  days  had  elapsed,  and  it  signified  not  that  the 
plaintiff  had  not  immediately  an  opportunity  of  making 
his  decree  nisi  absolute.  On  the  other  hand,  if  the  ser- 
vice of  the  subpoena  were,  as  was  contended,  a  nullity,  in 
consequence  of  its  taking  place  after  the  term,  the  de- 
fendant being  in  contempt,  was  not  entitled  to  the  order 
for  setting  down  the  cause  again,  as  there  could  be  no 
proceeding  of  the  plaintiff  to  render  any  step  on  the  part 


(fl)  Kwg  V,  Bryant,  3  Mylne  &  Craig,  191.      So  Parry  v. 
Ferryman,  M.  R.  July  14tb,  1838. 
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of  the  defendant  requisite.  In  either  way  of  considering 
the  case,  the  order  of  the  6th  December  must  be  dis- 
charged. 

Mr.  Wigram  for  the  motion ;  Mr.  Cooper  against  it. 


The  order  for         Another  objection  to  the  order  of  the  6th  December 
LaiMtVdecrce  ^^®  raised  upon  the  authority  of  the  Margravine  of 
^itteclfu^to  ^«^«<^*  V-  ^<^^»  1  Maddock,  810,  313 ;  S.  C.  19  Vesey, 
be  let  down       573.    It  was  insisted  that  the  order  ought,  in  conformity 
leady  appoint-    with  what  is  there  said  by  Lord  Eldon,  to  have  fixed  a 
^'  day  fo?  ^^    ^*y  ^^^  hearing  the  cause,  instead  of  directing  it  to  be  set 
^*L*°I'Eid   '   ^^^^  to  be  heard  next  after  the  causes  already  appointed. 
decision  in  the    But  independently  of  the  inconvenience  of  permitting  a 
Ant^dT^mel  defendant  to  draw  up  an  order  that  the  cause  should  be 
no  authonty.      i,eard  on  any  particular  day,  it  did  not  appear  that  what 
his  lordship  is  reported  to  have  laid  down  had  been  acted 
on.     In  subsequent  orders  made  by  Lord  Eldon,  the  old 
form  had  been  adopted.    For  instance,  in  Cooke  v.  Gould, 
2d  January^  1824,  the  order  was  in  these  words  :  ''Upon 
the  humble  petition  of  the  above  named  defendant  this 
day  preferred  unto  the  Right  Honorable  the  Lord  High 
Chancellor  of  Great  Britain,  for  the  reasons  therein  con- 
tained, and  upon  the  petitioner  paying  or  tendering  to  the 
plaintiff,  or  his  Clerk  in  Court,  the  costs  of  the  last  day's 
default  in  attendance  and  subsequent  costs  (if  any),  to  be 
taxed  by  Mr.  Trower,  one  of  the  Masters  of  this  Court, 
in  case  the  parties  differ  about  the  same ;  It  is  ordered 
that  this  cause  be  again  set  down  to  be  heard  before  his 
lordship  next  after  the  causes  already  appointed,  in  order 
for  the  petitioner  to  show  cause  against  the  decree  made 
in  this  cause,  on  the  23d  day  of  November,  1824,  and 
hereof  notice  is  to  be  given  forthwith." 

Underhill  v.  Norton,  M.  R.  February,   1828.     The 
order  followed  the  same  form. 
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This  suit  was  instituted  to  restrain  the  defendant,  who     injunction 

sgsinst  plough* 

was  the  plaintiff's  tenant,  from  ploughing  and  breaking  up  ing  up  meadow 
meadpw  ground,  and  to  have  compensation  for  waste  al-  mUtingothw ' 
ready  committed  in  that  respect.     On  the  9th  June,  1835,  ^^f^J^^e-"' 
.  an  injunction  was  awarded  to  restrain  the  defendant  and  fendant  should 
his  servants,  workmen,  and  agents,  from  ploughing  or  in  any  the  bin,  or 
manner  breaking  up  the  pieces  or  parcels  of  land  in  the  oither  ordeTio^* 
bill  filed  in  this  cause  mentioned,  or  any  part  thereof,  and  *|»e  contrary. 

n    -  .    .  .    .  A      1  t  Answerputin— 

from  committing  or  permitting  any  further  or  other  waste  Action  brought 
or  spoil  on  or  to  the  said  pieces  or  parcels  of  land  and  ii^JJy  witained 
hereditaments,  or  any  part  thereof,  until  the  said  defendant  com^faTn^^of-- 
should  fully  answer  the  plaintiff's  bill,  or  this  Court  make  Defendant  com- 

-  ,       .       ,  mitted  to  Fleet 

other  order  to  the  contrary.  for  breaking  up 

In  the  month  of  June,  1836,  a  motion  was  made  that  "^dltml"**" 
the  defendant  might  be  committed  for  a  breach  of  this  in* 
junction.  The  motion  was  supported  by  affidavits  stating 
that  within  the  last  few  days  the  defendant,  with  his  ser- 
vants, workmen,  and  agents,  had  been  again  ploughing 
up,  contrary  to  the  rules  of  good  husbandry,  the  close 
called  the  First  Townsend  Close,  and  in  respect  of  which 
the  injunction  was  particularly  obtained,  and  had  sown 
the  same  with  barley. 

The  affidavits  filed  on  the  part  of  the  defendant  stated 
that  previous  to  such  injunction  having  been  obtained,  the 
defendant  had  ploughed  up  a  part  of  the  First  Townsend 
Close  and  sown  the  same  with  vetches,  and  which  piece 
of  land  so  ploughed  up  contained  in  width  about  nineteen 
yards,  and  in  length  about  1^  yards.  That  on  the  12th 
of  August  1835,  the  defendant  was  arrested  at  the  suit  of 
plaintiff  and  held  to  bail  for  the  sum  of  ^5/.  for  the  alleged 
injury  occasioned  by  the  defendant's  ploughing  up  the 
said  part  of  said  Townsend  Close,  and  which  suit  at  com- 
mon law  was  also  pending,  notwithstanding  the  proceed- 
ings in  this  present  suit  in  chancery  for  the  same  cause. 
That  having  put  in  and  filed  his  answer  to  said  plaintiff's 
bill  he  considered  that  the  said  injunction  was  at  an  end,  and 
that  the  said  injunction  was  never  intended  to  restrain  him 

I 
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the  said  defendant  from  proceeding  with'the  regular  course 
of  tillage  which  he  had  began  upon  the  said  small  piece  of 
land,  which  had  been  already  ploughed  up  and  sown  with 
vetches ;  and  therefore  on  or  about  the  14ch  day  of  May 
then  last  past  the  defendant  directed  his  servants  to  plough 
the  said  small  piece  of  ground  which  had  been  before 
sown  with  vetches,  and  sow  the  same  with  barley,  without 
the  most  distant  idea  that  by  so  doing  he  was  infringing 
upon  any  rule  or  order  of  this  Honorable  Court  or  the 
plain  and  manifest  construction  of  said  injunction. 

On  the  10th  August,  18S6,  it  was  ordered,  that  the 
defendant  do  stand  committed  to  His  Majesty's  Prison  of 
the  Fleet  until  the  further  order  of  this  Court. 

Witnesses  were  examined  both  on  the  part  of  the  plain- 
tiff and  the  defendant  as  to  any  injury  done  to  the  lands 
by  ploughing  up  the  aforesaid  piece  of  meadow.  The  de- 
cree nisi  was  in  these  words : — 

*  This  cause  coming  on  this  present  day  to  be  heard  aud  debated 

before  this  Court  in  the  presence  of  counsel  learned  for  the  plain- 
tiff, no  one  appearing  for  the  defendant,  although  he  was  duly 
served  with  subpoena  to  hear  judgment  in  this  cause  as  by  affida- 
vit now  produced  and  read  appears.  Whereupon  and  upon 
hearing  the  order  dated  the  ninth  day  of  June,  1855,  the  proofs 
in  this  cause  on  behalf  of  the  plaintiff  read  (a)  and  what  was  al- 
leged by  the  counsel  for  the  plaintiff,  this  Court  doth  order 
and  decree  that  it  be  referred  to  the  Master  in  rotation  to  enquire 
into  the  amount  of  the  damage  sustained  by  the  plaintiff  in  con- 
sequence of  the  defendant  ploughing  up  and  breaking  up  the  land 
as  in  the  pleadings  mentioned.    For  the  better  making  of  which 

(a)  In  StuUs  V. ,  10  Vesey,  30,  the  defendant  making 

default  at  the  hearing,  the  plaintiff  in  the  usual  way  took  such 
decree  as  he  could  abide  by ;  but  desiring  the  evidence  to  be  en- 
tered as  read,  the  Registrar  objected,  stating  the  practice  to  be 
not  to  enter  the  evidence  as  read ;  as  there  can  be  no  appeal 
against  a  decree  so  taken.  The  Lord  Chancellor  said  he  would 
abide  by  the  practice,  and  ordered  that  the  evidence  should  not 
be  entered  as  read.  See  fVebb  v.  Liicottf  3  Atkyns,  25  ;  ^.  C.  1 
Dickens,  88. 
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eDqoiry  the  parties  are  to  be  examined  upon  interrogatories  as 
the  said  Master  shall  direct.  And  it  is  ordered,  that  the  injunc- 
tion granted  in  this  cause  to  restrain  the  defendant  and  his  ser- 
vants, workmen,  and  agents  from  ploughing,  or  in  any  manner 
breaking  up,  the  land  in  the  pleadings  mentioned  be  made  per- 
petual.  And  it  is  ordered,  that  the  defendant  do  pay  unto  the 
plaintiff*  his  costs  of  this  suit  up  to  this  time  ;  such  costs  to  be 
taxed  by  the  said  Master.  And  this  Court  doth  reserve  the  con- 
sideration of  all  further  directions  and  of  the  subsequent  costs  of 
this  suit  until  after  the  Master  shall  have  made  his  report ;  and  any 
of  the  parties  are  to  be  at  liberty  to  apply  to  this  Court  as  there 
shall  be  occasion.  And  this  decree  is  to  be  binding  on  the  de- 
fendant, unless  he,  on  being  served  with  subpcena  to  show  cause 
against  the  same,  shall  at  the  return  thereof  show  unto  this  Court 
good  cause  to  the  contrary.  But  before  the  said  defendant  is  to 
be  permitted  to  show  such  cause,  he  is  to  pay  unto  the  plaintiff* 
his  costs  of  this  day's  default  in  appearance,  to  be  taxed  by  the 
said  Master. 


The  principal  cases  touching  this  species  of  waste  are, 
Hastings  v.  Cooper,  Tothill,  52 ;  Curteen  v.  Heveene, 
ibid.  114;  Brook  v.  Denton,  Howard  \*  Ridler^  IVesham 
v.  Gerrardf  Packer  v.  Newell,  Gurnard  v.  Eyres,  JRoUs 
V.  Miller,  ibid.  143, 144.  Tothill  gives  the  names  of  other 
cases  besides  the  above.  Atkins  v.  Temple,  1  Reports  in 
Chancery,  8,  S.  C.  Tothill,  209;  Cole  v.  Peyson,  1  Reports 
in  Chancery,  57;  Hermier  v.  Maund,  ibid.  62;  Tregon^ 
well  V.  Lawrence,  2  Reports  in  Chancery,  49 ;  Woodward 
V.  Gyles,  2  Vernon,  119 ;  Goring  v.  Goring,  3  Swanston, 
661 ;  Clark  v.  Thorp,  2  Vesey,  sen.  232 ;  Lord  Grey  de 
Wilton  V.  Saxon,  6  Vesey,  106 ;  Drury  v.  Molins,  ibid. 
328 ;  Pratt  v.  Brett,  2  Maddock,  62 ;  Martin  v.  Coggan, 
1  Hogan,  120 ;  Morris  v.  Morris,  ibid.  238, 


T  *-' 
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At  thi  Uoum  of 
ihi  MoMUr  of 

^"^sxT^    De  Saulcy  V.  De  Saulcy,  Daniel,  and  others. 

Augyai  15, 

L       Ma.  Cooper,  during  the  holidays,  moved  on  behalf  of  the 

durb'^Vhe^Atl-  P'*"»^^ff»  «n^«r  the  4  &  5  Will.  4,  c.  82,  that  service  of  a 
tioD  for  tenrice  subpoena  to  appear  and  answer  the  bill  upon  the  defendant, 
abroad,  under  De  Saulcy,  in  France,  might  be  deemed  good  service  of 
C.82?  ^*"'^'  h'™-  'T^®  Master  of  the  Rolls  thought  that  the  expres- 
Form  of  Mch  sion  in  the  act  *'  on  motion  in  open  Court,"  must  have 

order.    AflMa- 

viti  to  ground  it.  been  intended  to  exclude  a  motion  of  course.  The  order, 
order  under"  °  which  was  grounded  upon  the  two  affidavits  subsequently 
•aid  act  for        ggj  q^j  ^^g  ^^  follows : — ^^  Ordered,  that  service  within  a 

iert ice  upon  '  '  ^  ^ 

attornieiieoeiv-  month  on  the  defendant  De  Saulcy,  at  or  in  the  neigh- 
lands  here,  the   bourhood  of  Rouen,  or  elsewhere,  in  France,  of  a  sub- 
abroad'**^  **"*  pcEna,  to  appear  and  answer  within  a  month  from  the  time 
of  such  service,  be  good  service  on  the  said  defendant." 

The  two  affidavits — First  affidavit — Charles  Druce,  the 
younger,  solicitor  to  the  above  named  plaintifT,  maketh  oath 
and  saith,  that  the  bill  in  this  cause  is  filed  for  the  purpose  of 
carrying  into  effect  a  decree  of  the  Civil  Tribunal  of  First 
Instance  for  the  Commercial  Circuit  of  Rouen,  in  France, 
pronounced  on  the  23d  day  of  January  last,  in  a  suit 
wherein  the  above  named  plaintiff  was  complainant,  and 
the  above  named  defendant,  Louis  Marie  Joseph  Eugene 
Caignart  de  Saulcy,  was  defendant,  by  which  decree  the 
said  tribunal  did  pronounce  the  said  complainant  to  be  sepa- 
rated in  property,  and  authorized  her  to  resume  the  admi« 
nistration  or  management  thereof,  and  to  enjoy  separately 
and  apart  her  real  estates  and  the  whole  of  her  property, 
and  to  resume  the  seisin  of  the  enjoyment  of  all  her  rents 
or  annuities  payable  either  by  individuals  or  by  the  French 
government,  or  by  foreign  governments.  And  this  de- 
ponent saith,  that  the  above-named  plaintiff  by  her  bill 
filed  in  this  Honorable  Court,  prays,  amongst  other  things, 
that  it  may  be  declared  by  the  decree  of  this  Court,  that  as 
against  the  snid  defendant  L.  M.  J.  E.  Caignart  de  Saulcy, 
she  is  entilled  to  several  sums  of  3  per  cent,  consolidated 
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and  3  per  cent,  reduced  annuities,  standing  in  the  books  of 
the  Governor  and  Company  of  the  Bank  of  England  in  her 
name,  by  her  description  of  Marie  Anne  Catherine  Eliza- 
beth Worrell,  of  Rouen,  in  France,  widow ;  and  to  several 
sums  of  new  3|  and  3  per  cent,  annuities,  standing  in  the 
name  of  William  Bryant  Worrell,  deceased,  the  first  hus- 
band of  the  said  plaintifi*,  and  a  sum  of  3i  per  cent,  re- 
duced annuities,  standing  in  the  name  of  the  defendant, 
John  Daniel,  in  the  books  of  the  said  Governor  and 
Company  of  the  Bank  of  England,  and  the  dividends  re- 
spectively due  thereon,  and  her  other  property  and  effects 
for  her  separate  use,  and  that  she  is  entitled  to  have  the 
same  property  secured  for  such  separate  use  accordingly. 
And  this  deponent  saith,  that  by  the  decree  of  the  said 
Tribunal  at  Rouen,  the  above-named  defendant,  L.  M.  J. 
E.  Caignart  de  Saulcy,  is  described  as  residing  at  No.  20, 
Rue  Beffroy,  in  Rouen  aforesaid,  and  is  stated  to  have 
appeared  to  the  said  suit  on  notification  served  on  him  at 
Rouen  aforesaid :    and  it  is  stated  in  the  said  decree, 
that  the  said  defendant  having  contracted  numerous  debts, 
was  prosecuted  by  his  creditors,  and  even  the  furniture 
belonging  to  the  said  Mrs.  De  Saulcy  had  been  seized. 
And  this  deponent  saith,  from  the  circumstances  last  men- 
tioned, he  is  apprehensive  that  the  said  defendant,  L.  M. 
J.  E.  C.  de  Saulcy,  may  not  be  found  in  Rouen,  where  as 
this  deponent  is  informed  and  believes  there  is  a  resident 
British  Vice-Consul.   And  thb  deponent  saith,  that  it  is 
proposed  to  effect  service  of  a  subpoena  against  the  said 
defendant,  L.  M.  J.  E.  C.  de  Saulcy,  to  appear  and  an- 
swer the  said  plaintiff's  bill,  by  sending  over  a  messenger 
from  Lfondon  to  Rouen  aforesaid,  who  may  serve  or  cause 
the  said  defendant  to  be  served,  if  found  there,  and  get 
such  service  authenticated   by  the  British  Vice-Consul 
there,  or  if  the  said  defendant  be  not  found  at  Rouen,  may 
be  enabled  to  discover  him  and  serve  or  cause  the  said 
subpoena  to  be  served  upon  him,  and  get  such  service 
authenticated  by  the  British  Consul  or  Vice-Consuli  or 
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other  authority  in  the  place  or  neighbourhood  where  the 
said  defendant  may  be  discovered,  so  as  in  either  case 
afterwards  to  have  such  service  duly  authenticated  in  this 
Court. — Second  affidavit — Charles  Druce,  the  younger,  so- 
licitor to  the  above-named  plaintiff,  maketb  oath  and  saith, 
he  has  been  informed  and  believes  that  the  above-named 
defendant,  Louis  Marie  Joseph  Eugene  Caignart  deSoulcy, 
is  now  living  either  at  Rouen,  in  France,  or  in  the  neighbour- 
hood thereof,  or  in  some  place  in  the  kingdom  of  France. 


July  28, 
1838. 


The  ensuing  order  was  pronounced  by  the  Master  of 
M.R.        the  Rolls  a  short  time  before,  under  the  provisions  of  the 
same  statute  :— 

Phillips  r.  Phillips. 

Upon  opening  of  the  matter  this  day  unto  this  Court  by  the 
counsel  for  the  plaintiff,  it  was  alleged  that  the  plaintiff  has  ex- 
hibited his  bill  in  this  Court  concerning  certain  charges,  liens,  or 
incumbrances  upon  lands  situate  in  England,  as  by  the  plaintiff's 
bill  appears.  That  it  appears  by  the  affidavit  of  the  plaintiff,  that 
the  defendant,  Patrick  Phillips,  resides  at  Bath  Town,  Berkeley 
Springs^  Virginia,  in  the  United  States  of  North  America,  and 
that  the  deponent  believes  that  Thomas  Brooksbank  and  Edward 
Fam,  the  attorneys  of  the  said  defendant,  Patrick  Phillips,  under 
a  power,  and  also  his  solicitors  in  this  country,  are  in  the  receipt 
of  the  rents  and  profits  of  the  estates  and  premises  in  question 
in  this  cause  for  the  said  defendant ;  and  that  the  said  deponent 
has  been  informed  by  Mr.  Riley,  one  of  the  tenants  of  part  of 
the  said  premises,  that  the  rent  due  from  him  in  respect  of  the 
said  premises,  to  Lady-day  last,  was  paid  by  him  to  the  said 
Messrs.  Brooksbank  and  Farn,  for  the  said  defendant,  Patrick 
Phillips.  It  was  therefore  prayed,  that  service  of  a  subpoena 
for  the  said  defendant,  Patrick  Phillips,  to  appear  to  answer  the 
plaintiff's  bill,  returnable  within  three  months,  on  Messrs.  Brooks- 
bank and  Farn,  may  be  deemed  good  service  on  the  said  defend-^ 
ant,  Patrick  Phillips.  Which,  upon  hearing  the  said  affidavit 
read,  is  ordered  accordingly. 


The  reported  cases  under  the  above  statute  and  the  2 
&  S  William  if,  c.  33,  which  it  enlarged,  are,  JtPMaster  v. 
LomaXf  2  Mylne  &  Keen,  32;    Cameron  v.  Cameron, 
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ibid.  S89 ;  Parker  v.  Lloyd,  5  Simons,  508 ;  Haaluck 
V.  Stewart,  6  Simons,  321 ;  Godson  ▼.  Cookj  7  Simons, 
519.  So  Harrison  v.  Hindes,  V.  C.  June,  1886.  In 
M* Master  y.  Lomax,  the  order  directed  the  service  of  a 
copy  of  the  prayer  of  the  bill  in  conformity  with  the  3d 
section  of  2  &  8  William  4 :  see  the  note  6  Simons,  510. 


Sangar  and  others  v.  Gardiner  and  others. 

^  v.c. 

(Two  Causes.)  ApnL24. 

^  ^  1838. 

By  a  petition  presented  in  these  causes  to  the  Lord  Two  solicitors 
Chancellor  by  the  above-named  plaintiff  Sangar,  and  by  KcTart^^ 
Thomas  Cooper,  a  solicitor  of  the  Court,  it  was  stated  obtains  an  order 

*  ^  in  the  name  of 

that  on  the  petition  of  the  petitioner,  Benjamin  Sangar,  a  client;  the 
an  order  was  made  in  the  above  causes,  dated  the  1st  day  then°d^fved, 
of  June,  1836,  whereby  it  was  referred  to  the  Master  to  ""^  J^«  ^^^^ 
tax  the  plaintiff^  Benjamin  Sangar,  his  costs  of  the  appli-  partner  come  as 

-,  .,_  _  _  ,_  co-petitioners  to 

cation  foe  the  said  order,  and  to  tax  and  settle  the  costs,  discharge  the 
charges,  and  expenses  of  the  plaintiffs  in  and  about  the  otherVdiefr 
prosecution  of  those  causes  properly  incurred  and  not  paid  ^^^f » ^^  ^«  . 

*  «-     I-      .f  r         whole  scope  of 

up  to  the  date  of  an  order  of  the  6th  day  of  June,  1822,  thepeiiiion,that 
but  including  the  costs  of  the  taxation  and  settling  such  joinder  for  such 
costs,  charges,  and  expenses:  and  it  was  ordered  that  uJj-Je i^"^ " ^° 
certain  stocks  to  the  credit  of  the  causes  should  be  sold,  ^.  Covenant  on 

dissolution  of 

and  out  of  the  money  arising  by  the  sale,  it  was  ordered  partnership  be- 
that  the  said  costs,  charges,  and  expenses  should  be  paid  thaTvarious'^"' 
to  Mr.  Brooks,  the  petitioner,  B.  Sangar's  solicitor,  j^^dd^oni'^^b^ 
That  the  petition  on  which  the  said  order  was  pronounced  received bv  them 
was  presented  in  the  name  of  the  petitioner,  Benjamin  iuit.  m  whUh 
Sangar,  by  the  said  Mr.  Brooks,  acting  as  his  solicitor,  S?J^,{I"eVvS 
but  without  any  direction  for  the  purpose  from,  and  with-  are  due,  a  stop 

order  only  niay 

out  the  personal  knowledge  of,  the  said  petitioner,  Benjamin  be  obtained. 
Sangar,  and  that  the  petitioner,  Benjamin  Sangar,  was  not  againsYbreach 
aware  until  within  the  last  few  days  that  the  said  Mr.  ^^^^^  covenant 

*'  as  regards  those 

Brooks  was  going  to  receive  any  sum  out  of  Court  for  costs  costs  must  be 

sought  by  bill. 


J 


130  CASES  IN  CHANCERY, 

in  these  causes  due  to  the  last-named  petitioner,— the  said 
petitioner,  Benjamin  Sangar,  being  under  the  mistaken 
impression  that  the  said  Mr.  Brooks  could  not  receive 
any  such  sums  out  of  Court  without  the  said  petitioner 
first  executing  a  power  of  attorney  to  enable  him  to  re- 
ceive the  same,  and  which  power  of  attorney  he  had  never 
executed.    That  the  said  Master  made  his  report,  dated 
the  24th  of  July,  1837,  whereby  he  certified  that  he  had 
taxed  such  costs,  charges,  and  expenses,   including  the 
plaintiff*'s  costs  of  the  application,  at  sums  amounting  alto- 
gether to  289/.  1  Is.,  which  was  to  be  raised  and  paid  in 
such  manner  as  the  said  order  of  the  1st  day  of  June,  1836, 
directed.     That  the  said  Mr.  Brooks  had  never  acted 
alone  as  the  solicitor  of  the  petitioner,  Benjamin  Sangar, 
in  these  causes  previously  to  the  month  of  November, 
1836,  but  that  during  the  progress  of  these  causes  the 
said  Mr.  Brooks  had,  in  conjunction  with  his  partners, 
acted  as  the  solicitor  of  the  petitioner,  Benjamin  Sangar, 
as  follows  ;  viz.  up  to  the  14th  September,  1825,  in  con- 
junction with  Mr.  Grane ;  from  the  14th  September,  1825, 
to  the  24th  June,  1832,  in  conjunction  with  the  said  Mr. 
Grane  and  the  petitioner,  Thomas  Cooper ;  and  from  the 
24th  June,  1832,  to  the  10th  of  November,  1836,  in  con- 
junction with  the  petitioner,  Thomas  Cooper ;  and  since 
the  10th  November,  1836,  the  said  Mr.  Brooks  appeared 
to  have  acted  alone  as  the  solicitor  of  the  petitioner,  Ben- 
jamin Sangar,  though  without  any  distinct  authority  from 
the  petitioner,  Benjamin  Sangar,  so  to  do.     That,  conse- 
quently, the  bills  of  costs  of  the  petitioner,  Benjamin 
Sangar,  in  respect  of  these  causes,  to  the  month  of  No- 
vember, 1836,  were  bills  which  had  become  due  not  to  the 
said  Mr.  Brooks  individually,  but  to  the  said  respective 
firms  of  Brooks  and  Grane;  Brooks,  Grane  and  Cooper; 
and  Brooks  and  Cooper ;  and  the  said  Mr.  Brooks  indi- 
vidually had  no  claim  against  the  petitioner,  Benjamin 
Sangar,  save  for  costs  incurred  since  the  10th  day  of  No- 
vember, 1836|  relative  to  the  saidorderof  1st  June,  1836, 
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and  the  petitioner,  Benjamin  Sangar,  had  not  given  to 
him  the  said  Mr.  Brooks  any  authority  to  receive  the 
costs  payable  under  the  said  order  of  the  Ist  of  June, 
1836,  as  aforesaid.     That  during  the  progress  of  these 
causes  the  said  solicitors   of  the  petitioner,   Benjamin 
Sangar,  had  from  time  to  time  received  from  the  last- 
named   petitioner,  or  on  his  account  or  behalf,  several 
large  sums  of  money,  and  retained  or  applied  the  same  in 
or  towards  payment  of  the  costs  in  these  causes  incurred 
by  or  on  account  of  the  last-named  petitioner.     That  by 
means  of  the  sums  which  had  from  time  to  time  been  paid 
to  or  received  by  the  said  firm  of  Brooks  and  Grane,  and 
applied  to  the  payment  of  the  said  petitioner's  bills  due  to 
that  firm,  the  said  firm  of  Brooks  and  Grane  had  been 
fully  paid  and  satisfied  all  the  costs  ever  justly  and  legally 
due  from  the  said  petitioner  to  the  said  firm  of  Brooks 
and  Grane,  including  the  costs  up  to  the  6th  June,  1822. 
That  the  said  firms  of  Brooks,  Grane  and  Cooper,  and 
Brooks  and  Cooper,  claimed  large  sums  to  be  due  to  them 
for  costs  incurred  on  behalf  of  the  petitioner,  Benjamin 
Sangar,  in  the  prosecution  of  these  causes.     That  by  the 
deed  of  dissolution  of  the  partnership  between  the  said 
Brooks,  Grane  and  Cooper,  it  was  provided  that  certain 
papers,  which  included  the  papers  in  these  causes,  should 
be  handed  over  to  the  said  Brooks  and  Cooper  without 
prejudice  to  the  lien  of  the  said   Brooks,  Ghrane  and 
Cooper  thereon  for  the  balance  due  to  them  from  the  pe- 
titioner, Benjamin  Sangar,  and  that  the  said  Brooks  and 
Cooper  should  be  at  liberty  to  receive  any  debts  due  from, 
amongst  others,  the  petitioner,  Benjamin  Sangar,  to  the 
said  Brooks,  Grane  and  Cooper.     That  by  the  deed  of 
dissolution  of  the  partnership  between  the  said  Brooks 
and  Cooper,  it  was  provided  that  the  said  papers  in  these 
causes  should  be  left  in  the  possession  of  the  said  Mr. 
Brooks,  but  without  prejudice  to  the  liens  thereon  of  the 
said  Brooks,  Grane  and  Cooper,  and  Brooks  and  Cooper ; 
and  by  the  last-mentioned  deed  it  was  also  provided  that 


12S  CASES  IN  CHAKCBRY, 

neither  of  theni;  the  said  Brooks  and  Cooper^  should  re- 
ceire  any  debt  due  to  the  said  Brooks,  Grrane  and  Cooper, 
or  to  the  said  Brooks  and  Cooper,  except  upon  the  joint 
receipt  of  them  the  said  Mr.  Brooks,  and  the  petitioner, 
Thomas  Cooper.  That  the  petitioner,  Benjamin  San- 
gar,  had  receired  notice  of  the  last-mentioned  prorisions 
as  to  the  receipt  of  debts.  That  if  the  said  Mr.  Brooks 
should  reeeive  the  said  sum  of  S89/L  lis.  without  the  con- 
currence of  the  said  Mr.  Grane  and  the  petitioner,  Tho- 
mas Cooper,  and  should  not  pay  the  same  orer  to  the 
said  firms  of  Brooks,  Grane  and  Cooper,  and  Brooks  and 
Cooper,  in  liquidation  of  their  claims  against  the  said  pe- 
titioner, Benjamin  Sangar,  in  the  proportions  in  which  the 
said  respective  firms  and  the  partners  therein  were  entitled 
thereto,  the  last-named  petitioner  might,  as  he  appre- 
hended, after  such  notice  as  aforesaid,  remain  liable  to 
the  said  Mr.  Grane,  and  the  petitioner,  Thomas  Cooper, 
for  any  balances  which  upon  a  settlement  might  be  found 
due  to  the  said  respective  firms  from  the  petitioner,  Ben- 
jamin Sangar.  That  the  petitioner,  Thomas  Cooper, 
claimed  that  a  certain  part  of  the  taxed  costs  of  applying 
for  the  said  order  of  the  1st  of  June,  1836,  which  appli* 
cation  was  made  during  the  partnership  of  Brooks  and 
Cooper,  belonged  to  Brooks  and  Cooper ;  and  the  peti« 
tioner,  Thomas  Cooper,  submitted  and  insisted  that  inas- 
much as  the  said  order  of  the  1st  of  June,  1836,  was  not 
passed  and  entered  until  long  after  the  dissolution  of  the 
said  partnership  of  Brooks  and  Cooper,  on  the  10th  of 
November,  1836,  the  said  Mr.  Brooks  ought  with  refer* 
rence  to  the  provisions  as  to  receipt  of  debts  contained  in 
the  said  dissolution  deed  between  himself  and  the  petitioner 
Thomas  Cooper,  to  have  arranged  that  the  said  costs  so 
due  to  the  said  Brooks  and  Cooper  should  be  received 
upon  the  joint  receipt  of  the  said  Mr.  Brooks  and  the  pe* 
titioner,  Thomas  Cooper ;  and  the  last-named  petitioner 
also  claimed  and  insisted  that  the  other  sums  of  costs 
therein  mentioned  being  in  point  of  fact  applicable  to  the 
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payment  of  the  costs  due  firom  the  petitioner,  Benjamin 
Sangar,  to  the  said  dissolyed  firms  of  Brooks,  Grane  and 
Cooper,  and  Brooks  and  Cooper,  and  those  firms  having 
still  liens  upon  the  papers  and  funds  in  those  causes  for 
the  costs  due  to  them  respectively,  the  said  Mr.  Brooks 
ought  in  like  manner  to  have  arranged  for  those  sums  be- 
ing received  upon  the  joint  receipt  of  the  said  Mr.  Brooks, 
and  the  petitioner,  Thomas  Cooper.  And  the  said  petition 
prayed  that  the  said  order,  dated  the  1st  day  of  June, 
1836,  so  far  as  the  same  directed  the  payment  of  the  costs, 
and  the  costs,  charges,  and  expenses  which  the  Master 
should  certify  to  be  due  to  the  petitioner,  Benjamin  San« 
gar,  to  be  made  to  the  said  Mr.  Brooks,  and  which  costs, 
and  costs,  charges,  and  expenses,  the  Master  by  his  said 
Report  of  the  ^th  of  July,  1887,  had  certified  to  be  the 
sum  of  289/.  11^.,  might  be  discharged  or  varied,  and  that 
in  lieu  thereof  the  Accountant-General  of  this  Honorable 
Court  might  be  ordered  to  carry  over  the  said  sum  to  an 
account  in  these  causes,  to  be  entitled  the  Account  of  the 
plaintiflP  Benjamin  Sangar's  costs,  and  that  except  such  car- 
rying over  being  made,  the  other  parts  of  the  said  order 
of  the  1st  of  June,  1836,  might  be  carried  into  execution 
in  the  same  manner  as  they  would  have  been  if  the  said 
sums  so  carried  over  had  been  paid  to  the  said  Mr. 
Brooks,  &C. 

Mr.  Waiejiekl,  Mr.  Cooper,  and  Mr.  Girdlestone,  for 
the  petitioners.  Mr.  Knigki  Bruce,  Mr.  Jacob,  and  Mr. 
Rogers,  for  the  respondents,  when  the  petition  had  been 
read,  took  an  objection  that  Thomas  Cooper  ought  not  to 
have  been  associated  with  the  plaintiflP  Sangar  in  such  a 
petition.  They  principally  relied  on  the  circumstance, 
that  the  petitioner,  Thomas  Cooper,  was  in  partnership 
with  Brooks  at  the  date  of  the  order  of  the  Ist  of  June, 
1836. 

The  Vice-Caancellob  was  clearly  of  opinion  that  the 
objection  was  valid ;  and  dismissed  the  petition  with  costs 
on  the  ground  of  nusjoinder. 
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His  Honor  noticed  another  defect  in  the  above  mode 
of  proceeding  as  regarded  the  petitioner,  Thomas  Cooper, 
who,  he  remarked,  to  avail  himself  effectually  of  the  sti- 
pulations in  the  dissolution  deed  referred  to  in  the  petition, 
should  have  filed  his  bill.  His  Honor  added,  that  sup- 
posing the  last  deed,  which  dissolved  the  partnership  be- 
tween Brooks  and  Cooper,  specifically  mentioned  amongst 
the  debts  payable  only  on  the  joint  receipt,  the  costs 
which  were  the  subject  of  the  petition,  that  all  the  peti- 
tioner, Thomas  Cooper,  would  be  entitled  to  by  applica- 
tion in  those  causes,  was  the  common  stop  order  to  prevent 
payment  ad  interim,  and  that  for  ulterior  relief  recourse 
must  be  had  to  an  original  bill,  setting  forth  the  covenants 
in  the  instruments  putting  an  end  to  the  partnership,  and 
the  violation  actual  or  threatened,  and  all  the  material 
circumstances  attending  it. 


The  ensuing  are,  it  is  believed,  all  the  cases  touching  this 
species  of  misjoinder.  The  earliest  is  a  remarkable  one ; 
The  King's  Attorney  and  the  Queen  Dowager  and  her 
Trustees  for  her  Jointure  v.  Tarrington,  Hardres,  219 ; 
Troughtony.  Getley,  1  Dickens,  SS2;  Gemmel  v.  Block, 
2  Dickens,  513,  and  Mattison  v.  Maitison,  there  cited. 
It  is  said,  upon  reference  recently  made  to  the  Register's 
Book,  to  have  been  ascertained  that  in  each  of  these  cases 
the  bill,  although  dismissed  as  to  one  plaintifi^  was  sus- 
tained as  to  the  other.  Harrison  v.  Hogg,  2  Vesey,  jun. 
323 ;  Morley  v.  Lord  Hawhe,  cited  in  SmaU  v.  Aitwood, 
2  Younge  &  Jervis,  520 ;  Maud  v.  Achloni,  2  Simons, 
331 ;  Cti^v.  PlaieU,  4  RusseU,  S42;  Knye  v.  Moore,  1 
Simons  &  Stuart,  61 ;  Cholmondeley  v.  Clinton,  2  Jacob 
&  Walker,  1,  135;  S.  C.  4  Bligh,  O.  S.  1,  81 ;  Exeter 
College  V.  Rowland,  6  Maddock,  94 ;  Aylwin  v.  Bray, 
in  SmaU  v.  Attwood,  2  Younge  &  Jervis,  517,  518; 
Makepeace  v.  Haythorne,  4  Russell,  S44 ;  King  of  Spain 
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V.  Maehado,  ibid.  225;  Dunn  v.  Dunn,  2  Simons,  329; 
Bia  V.  Curetoff,  2  Mylne  &  Keen,  503,  512 ;  Denton 
▼.  Davy,  1  Moore  P.  C.  C.  15,  41 ;  Raffeii/  v.  King,  1 
Keen,  601,  619;  and  Cowley  v.  Cowley,  V.  C,  June, 
1838. 


William  Bookless,  on  behalf  of  himself  and 
other  Creditors  of  Henry  Bookless,  deceased, 
V.  William  Crummack.  ^fth  i3, 

1837. 


The  various  affidavits,  by  which  the  notice  of  motion  pre-  injunction 

sently  set  forth  was  supported,  in  substance  stated :  That  ^owjudgment 

Anne  Bookless  was  a  creditor  of  the  above-named  Henry  ?"  *^^^  "  "^■ 

^   timately  to  en- 

Bookless,  and  that  the  defendant,  W.  Crummack,  was  his  title  him  to  exe- 
executor,  and  that  the  said  Anne  Bookless,  on  the  29th  propriisofthe" 
day  of  April,  1836,  commenced  an  action  at  law  in  the  "coluatUw 
Court  of  King*s  Bench  against  the  said  defendant  for  the  to  the  creditor 
recovery  of  her  debt,  and  that  the  defendant  pleaded  in  notice  of  the  in- 
such  action  that  he  had  fully  administered  all  and  singular  p^a  i^theexe- 

the  goods  and  chattels  which  were  of  the  said  Henry  cutor,---alao 

°  ,  ,  •'   costs  of  the  ap- 

Bookless,  deceased,  at  the  time  of  his  death,  and  which  plication  in 

had  ever  come  to  the  hands  of  him  the  said  defendant,  as  ^illsnota 
executor,  to  be  administered,  and  that  he  the  defendant  wffifwo5^n>"nd 

'  '  tor  depriving  a 

had  not,  nor  at  the  time  of  the  commencement  of  the  said  piainuffof  the 

t     ,  ,  ,  ,    conduct  of  a 

action,  or  at  any  time  since,  had  any  goods  or  chattels  creditors'  snit 
which  were  of  the  said  Henry  Bookless,  deceased,  at  the  cwdings^upto 

time  of  his  death,  in  the  hands  of  him  the  said  defendant,  !**«  decrw  have 

heen  conducted 
as  executor  as  aforesaid,  to  be  administered.  That  on  the  hy  theexecu- 

25th  day  of  June,  1836,  and  just  previously  to  the  time  w[th  the^view  of 
when  the  Summer  Assizes  were  held  for  the  county  of  ?^^i?oS^a^iLVt 
York,  in  which  county  the  venue  in  the  said  action  was  *  creditor  pro- 
laid,  and  at  which  assizes  such  action  was  about  to  be 
tried,  the  bill  of  complaint  in  this  cause  was  filed  by  or  on 
behalf  of  the  said  plaintiff  against  the  said  defendant,  by 
or  by  the  direction  or  authority  of  William  Jackman, 
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who  was  the  attorney  and  solicitor  of  the  said  defendant, 
and  who  had  acted  for  him  the  said  defendant  as  such  in 
putting  in  and  filing  his  answer  in  this  causCj  and  that  in 
fact  the  said  William  Jackman  had  acted  as  solicitor  for 
the  said  plaintiff  and  for  the  said  defendant  in  this  cause 
from  the  commencement  thereof.  That  the  answer  of  the 
said  defendant  in  this  cause  was  under  an  order  dated  the 
09th  day  of  the  same  month  of  June,  taken  without  oath, 
and  that  the  same  was  filed  on  the  7th  day  of  July  follow- 
ing. That  the  said  Anne  Bookless  and  William  Campion 
her  solicitor,  were  not  aware  of  the  said  bill  and  answer  in 
this  cause  or  either  of  them  having  been  so  filed  as  afore- 
said, until  the  10th  day  of  July,  1836,  when  the  said 
Anne  Bookless  was  served  with  two  notices,  and  that  by 
one  of  such  notices,  signed  by  the  said  William  Jackman, 
she  was  required  to  take  notice,  that  under  or  by  virtue 
of  a  decree  made  in  the  above  suit  on  Saturday  the 
9th  day  of  July  then  instant,  by  the  Vice-Chancellor,  all 
persons  the  creditors  of  the  said  Henry  Bookless  were  at 
liberty  to  go  in  before  the  Master  of  this  Court  in  rota- 
tion, and  prove  their  debts  against  the  estate  of  the  said 
Henry  Bookless,  deceased,  and  have  an  account  taken 
thereof  by  the  said  Master  in  the  usual  manner:  and 
further,  that  she  was  therefore  thereby  required  to  dis- 
continue the  prosecution  of  the  action  commenced  by  her, 
and  such  notice  was  dated  the  said  9th  of  July.  That  by 
the  other  of  such  notices,  signed  by  the  said  William 
Jackman,  the  said  Ann  Bookless  was  required  to  take 
notice  that  this  Court  would  be  moved  before  the  Vice- 
Chancellor  on  Wednesday  the  13th  day  of  July  then 
instant,  on  behalf  of  the  above-named  defendant,  that  she 
the  said  Anne  Bookless  might  be  restrained  by  the  in- 
junction of  the  Court  from  proceeding  with  the  said  action, 
and  which  notice  was  also  dated  the  said  9th  of  July.  That 
on  the  14th  day  of  July,  1836,  she  the  said  Ann  Bookless 
was  further  served  with  a  notice  in  writing,  signed  by 
William  Jackman,  that  on  Wednesday  the  13th  day  of 
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July  then  instant,  an  order  was  made  by  the  Vice-Chan- 
cellor, that  a  writ  of  injunction  should  forthwith  issue  to 
restrain  the  said  Anne  Bookless  from  proceeding  with  the 
action  commenced  by  her  against  the  said  defendant  as 
aforesaid :  and  further,  that  the  said  writ  of  injunction 
would  be  sealed  and  duly  served  as  soon  as  the  same 
could  be  passed  through  the  proper  offices/and  which  last- 
mentioned  notice  was  dated  the  said  14th  of  July.  That  in 
consequence  of  the  said  three  several  notices  having  been 
served,  the  said  Mr.  Campion,  as  such  solicitor  as  afore- 
said, hesitated  as  to  the  propriety  of  having  the  said 
action  at  law  tried,  but  having  considered  that  consi- 
derable expense  had  been  incurred  on  the  part  of  the  said 
Anne  Bookless  in  the  said  action,  and  that  the  same  was 
prepared  and  ready  for  trial,  and  that  the  same  was  likely 
to  come  on  for  trial  on  the  then  next  following  day,  he 
the  said  Mr.  Campion  consulted  the  counsel  retained  for 
the  said  Anne  Bookless  in  such  action  thereupon,  and 
that  such  counsel  concurred  together  in  opinion  that  the 
said  action  might  with  propriety  be  tried,  as  an  injunc- 
tion had  not  been  actually  served  upon  the  said  Anne 
Bookless  in  this  cause.  That  the  said  action  was  called 
on  for  trial  upon  the  said  then  next  following  day,  that  is 
to  say,  upon  the  15th  day  of  July,  1836,  and  that  the 
leading  counsel  of  the  said  Anne  Bookless  in  such  action 
then  mentioned  the  fact  of  the  said  notices  having  been  so 
served  as  aforesaid  to  the  judge  who  presided  in  the  Court 
in  which  such  trial  was  appointed  to  be  had,  and  that  the 
said  judge  expressed  himself  to  be  clearly  of  opinion,  that 
as  an  injunction  from  this  Honorable  Court  to  restrain 
the  said  Anne  Bookless  in  the  said  action  had  not  been 
actually  served,  the  said  action  might  then  with  propriety 
be  tried.  That  the  said  counsel  of  the  said  Anne  Book- 
less were  about  to  proceed  with  the  said  trial  accordingly, 
when  the  counsel  for  the  said  defendant  therein  consented 
to  a  verdict  being  at  once  given  against  him  the  said  de- 
fendant for  the  sum  of  2S3L  I9s.  ^.,  the  full  amount  of 
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the  said  Anne  Bookless's  demand  agunst  him  in  snch 
action,  whereby  it  appeared,  as  it  was  subnutted,  that  the 
said  plea  in  the  said  action  was  a  false  plea.  That  a  writ 
of  injunction  from  this  Honorable  Court  was  served  on 
the  said  Anne  Bookless  on  the  Slst  day  of  July,  1836, 
and  that  the  restraining  part  of  the  said  writ  was  in  the 
Form  of  ordi-     words  and  figures  following : — "  Our  said  Court  did  order 

nary  iojuDction     ,  ...i*i; 

in  creditors*  suit  that  an  injunction  should  be  awarded  to  restrain  you  the 
dftor"prMecd-  ^^^^  Anne  Bookless  from  all  further  proceedings  m  the 
ingaiiaw(a).  actiou  at  law  Commenced  by  you  in  our  Court  of  King's 
Bench  against  the  defendant  William  Crummack,  as  exe- 
cutor of  the  said  Henry  Bookless,  deceased,  or  from  com- 
mencing or  prosecuting  any  other  action  against  the  said 
defendant  touching  your  said  debt  or  claim,  until  the 
further  order  of  our  said  Court,  but  you  the  said  Anne 
Bookless  was  to  be  at  liberty  to  prove  your  cosU  incurred 
in  the  said  action  at  law  up  to  the  time  you  had  notice  of 
the  said  decree  in  this  cause  before  the  Master  to  whom 
this  cause  stands  referred  ;  we  therefore,  in  consideration 
of  the  premises,  do  hereby  strictly  enjoin  and  restrain  you 
the  said  Anne  Bookless,  widow,  under  the  penalty  of 
1000/.,  to  be  levied  upon  your  lands,  goods,  and  chattels, 
to  our  use,  from  all  further  proceedings  in  the  action  at 
law  commenced  by  you  in  our  Court  of  King's  Bench 
against  the  defendant  William  Crummack,  as  executor  of 
the  said  Henry  Bookless,  deceased »  or  from  commencing 
or  prosecuting  any  other  action  against  the  said  defendant 
touching  your  said  debt  or  claim,  until  the  further  order 
of  our  said  Court.  Witness  ourself  at  Westminster,  the 
30th  day  of  July,  &c."  That  the  said  Anne  Bookless  and 
the  said  Mr.  Campion  respectively  bad  not  any  confidence 
in  the  said  Mr.  Jackman,  or  in  his  representations,  or  in 
the  said  two  notices  of  the  9th  day  of  July,  1836,  or  in 
the  truth  of  the  statements  therein  made  and  suggested,  at 
the  times  when  the  same  were  respectively  served  upon 

(rt)  See  Drewry  v.  Thacker,  3  Swanston,  529,  538,  541. 
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the  said  Anne  Bookless,  and  that  in  fact  they  then,  and 
up  to  the  said  14th  day  of  July,  1836,  when  the  said 
notice  of  that  date  was  served,  considered  the  same  two 
former  notices  to  have  been  unauthorized  and  unfounded, 
and  the  more  especially  as  they  were  served  upon  the  said 
Anne  Bookless  at  a  distance  of  196  miles,  or  thereabouts, 
from  London,  and  two  miles,  or  thereabouts,  from  the 
city  of  York,  on  the  day  on  which  the  said  decree  in  this 
cause  was  stated  to  have  been  obtained.  That  such  decree 
was  obtained  on  the  said  9th  July,  1836,  upon  consent 
given  thereto  by  the  counsel  employed  on  the  part  of  the 
said  defendant ;  and  that  the  counsel  employed  on  behalf 
of  said  plaintiff^  as  well  as  the  counsel  employed  on  behalf 
of  said  defendant,  were  or  was  instructed  on  the  occasion 
by  or  by  the  authority  of  said  Mr.  Jackman.  That 
it  appeared  by  the  answer  of  the  said  defendant,  and 
the  schedules  thereto,  that  at  the  time  when  the  same 
answer  and  schedules  were  filed,  be  had  in  his  hands, 
possession,  or  power,  the  whole  amount  of  a  balance  or 
sum  of  369/.  5s.  6d.  That  the  said  Mr.  Campion's 
CQSts  against  the  said  Anne  Bookless  in  the  aforesaid  action 
at  law,  amounted  up  to  the  evening  of  Sunday  the  10th 
July,  1836,  when  the  said  Mr.  Campion  was  first  informed 
of  said  decree  of  the  9th  July,  1836,  having  been  made  in 
this  cause,  to  the  sum  of  36/.  12s,  6d.,  and  that  the  same 
costs  amounted  down  to  the  present  time  to  the  sum  of 
76/.  1*.  2d. 

The  notice  of  motion  which  was  given  on  behalf  of  the 
above  Anne  Bookless,  was  to  the  effect  that  the  injunction 
might  be  dissolved,  or  that  the  said  defendant  might  be 
ordered  to  pay  into  court  to  the  credit  of  the  cause  the 
sum  of  SSSl.  I9s.  2d.  the  amount  of  the  damages  for  which 
the  verdict  had  been  given  in  the  said  action :  And  that 
he,  the  said  defendant,  might  also  be  ordered  to  pay  to 
the  said  Anne  Bookless  the  sum  of  76/.  Is.  2d.  the  amount 
of  the  costs  already  incurred  by  her  in  the  said  action,  or 
at  least  the  sum  of  36/.  12s.  6d.  the  amount  of  costs  in- 
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curred  by  her  therein  to  the  evening  of  Sunday  the  10th 
of  July,  1836»  being  the  day  on  which  the  solicitor  for  the 
said  Anne  Bookless  was  first  informed  of  the  decree  made 
in  this  cause :  And  that  the  said  plaintiff  and  his  solicitor 
might  be  ordered  to  give  up  the  conduct  of  this  cause  and 
to  deliver  up  aU  the  papers  and  writings  therein  to  the 
said  Anne  Bookless  and  her  solicitor:  And  that  she  the 
said  Anne  Bookless  and  her  solicitor  might  be  at  liberty 
to  carry  on  and  prosecute  this  cause. 

The  affidavits  in  opposition  to  this  notice  of  motion 
stated,  that  to  the  action  of  the  said  Anne  Bookless, 
brought  against  the  snid  defendant,  he  had  pleaded  pleni 
administravit,  under  the  advice  of  counsel,  before  whom 
was  laid  a  full  statement  of  facts,  and  not  with  any  impro- 
per object,  but  solely  with  a  view  that  he,  the  defendant, 
might  have  an  opportunity,  as  this  suit  had  been  instituted 
or  brought  against  the  defendant,  of  applying  to  the  Court 
for  an  injunction  to  restrain  the  said  Anne  Bookless  from 
prosecuting  her  said  action  against  the  defendant.  That 
since  the  defendant  had  filed  his  answer  in  this  suit  he  had 
from  time  to  time  filed  additional  afiidavits  and  brought 
forward  certain  statements  and  vouchers  of  receipts  and 
payments,  and  which  had  been  duly  carried  in  before  the 
Master  appointed  in  this  cause.  That  the  reason  why  the 
defendant's  said  answer  was  taken  without  oath  was  for  the 
sake  of  expedition,  and  which  was  desirable  in  consequence 
of  the  proceedings  at  law  by  the  said  Anne  Bookless 
against  the  said  defendant. 

The  other  facts  contained  in  the  affidavits  in  support 
were  not  disputed. 

The  judgment  obtained  by  Anne  Bookless  against  the 
defendant  was  for  the  debt  de  bonis  testatoris,  and  for  the 
costs  de  bonis  testatoris  et  si  non  de  bonis  propriis  of  the 
defendant. 

The  argument  touched  all  the  alternatives  contained  in 
the  notice  of  motion,  but  the  points  most  dwelt  upon  were, 
whether  regard  being  had  to  the  facts  set  forth  in  the 
affidavits  as  well  as  to  the  nature  of  the  judgment,  the  in- 
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junction  ought  not  to  be  dissolved ;  or^  assuming  that  it 
ought  not,  whether  Anne  Bookless  was  not  under  the  cir- 
cumstances entitled  to  her  costs  at  law  down  to  the  time 
of  her  having  notice  of  the  decree. 

The  Vice  Chancellor  said  that  his  impression  was 
that  the  injunction  must  be  continued,  but  that  the  cir- 
cumstances were  upon  the  whole  such,  that  Anne  Book- 
less must  have  all  her  costs  at  law  down  to  the  time  when 
she  had  due  notice  of  the  injunction.  That  the  manner 
in  which  the  suit  had  been  instituted  and  the  decree  had 
been  obtained,  the  solicitor  for  the  defendant  acting  also 
for  the  plainti£P;  directing  the  proceedings  so  as  to  have  an 
injunction  against  Anne  Bookless  as  speedily  as  possible, 
was,  according  to  the  cases,  immaterial  (a),  and  formed  at 
least  no  ground  at  present  for  depriving  the  plaintiff  of  the 
conduct  of  the  cause ;  but  that  the  balance  appearing  by 
the  defendant's  answer  to  be  in  his  hands  must,  according 
to  decisions  of  Lord  Eldon  and  other  judges,  be  forthwith 
brought  into  court(6).  His  Honor  ordered  that  the  defend- 
ant should  within  one  month  pay  into  the  Bank  to  the  ere- 

(a)  See  Morrice  v.  Bank  of  England^  Cases  tempore  Talbot, 
218 — 224.  Lord  Talbot  there  said,  that  though  the  decrees  com- 
plained of  were  obtained  in  a  manner  by  confession,  as  Mrs.  Mor« 
rice  put  in  her  answer  in  a  short  time,  and  thereby  confessed  the 
demand  of  the  plaintiffs ;  and  also  as  she  appeared  gratia  at  the 
bearing  of  the  cause,  thereby  forwarding  the  plaintiffs  more  than 
they  could  otherwise  be  by  the  rules  of  the  Court ;  yet  courts  of 
law  hold  it  to  be  no  objection  if  a  judgment  is  pleaded  that  was 
obtained  by  confession,  though  there  is  favour  shown  by  the  exe- 
cutor ;  nor  upon  a  replication  of  per  fraudem  is  it  any  evidence 
of  fraud,  if  there  was  a  real  and  just  debt.  See  also  the  argu- 
ments in  the  same  case  upon  the  appeal,  2  Brown,  P.  C.  465.  See 
the  facts  under  which  Sir  Thomas  Plomcr  granted  the  injunction 
in  Drewry  v.  Thacker,  3  Swanston,  529,  and  those  upon  which  Sir 
John  Leach  granted  and  Lord  Eldon  sustained  the  injunction  in 
Lord  v.  Wortnleighton^  Jacob,  148. 

(6)  See  Paston  v.  Douglas^  8  Vesey,  520;  Gilpin  v.  Lady 
Southampionf  18  Vesey,  469;  Drewry  v.  Thacker,  3  Swanston, 
529,  540  ;  Ciarke  v.  Lord  Oimonde,  Jacob,  108,  125. 
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dit  of  the  cause  the  aforesaid  sum  of  369/.  Ss.  9d.  and  that 
it  should  be  referred  to  the  Master  to  tax  Anne  Bookless 
her  costs  of  the  action  brought  by  her  in  the  Court  of  King  s 
Bench  up  to  the  time  the  said  Anne  Bookless  had  notice  of 
the  injunction  in  this  cause ;  and  also  her  costs  of  the  above 
application:  And  that  the  costs,  when  taxed,  should  be 
paid  out  of  the  money  thereinbefore  directed  to  be  paid 
into  the  Bank  to  the  credit  of  this  cause :  And  that  the 
injunction  granted  in  this  cause  to  restrain  the  said  Anne 
Bookless  from  all  further  proceedings  at  law  should  be 
continuedi  and  the  costs  of  the  parties  in  this  cause  were 
to  be  costs  in  the  cause. 

Mr.  Wakefield  for  Anne  Bookless.      Mr.  Knight  for 
the  plaintiff.    Mr.  Cooper  for  the  defendant. 


Resulu  of  an  1^  ^  executor  plead  a  plea  which  is  deemed  false  within  his 
eiecutor  Dlead-  own  knowledge,  as  ne  unques  executor,  a  release  to  himself,  a 
fafse,  and  ^I™as  judgment  recovered  against  himself,  or  the  like,  the  judgment 
not  deemed  may  be  at  once  both  for  costs  and  debt  de  bonis  propriis.  If  he 
ow^km>wledgc!  P^^*^  *  pl®*  which  is  not  deemed  false  within  his  own  know- 
ledge, as  a  release  to  the  testator,  a  payment  by  the  testator,  non 
assumpsit,  non  est  factum,  judgment  recovered  against  the  testa- 
tor, or  the  like,  the  judgment  is  for  the  debt  de  bonis  testatoris, 
and  for  the  costs  de  bonis  testatoris  et  si  non  de  bonis  propriis. 
But  upon  the  sheriff  returning  nulla  bona  testatoris  either  with  a 
devastavit  or  without  a  devastavit,  the  proceeding  to  obtain 
execution  de  bonis  propriis  of  the  executor  is  very  much  of  course, 
the  above  pleas  being  in  effect  an  admission  of  assets.  It  is  only 
if  in  addition  to  such  pleas  there  be  a  plea  of  plend  administravit 
not  falsified,  that  the  judgment  for  the  debt  is  out  of  assets  quando 
acciderint.  A  judgment  against  an  executor  by  default  is  also 
conclusive  upon  him  that  he  has  assets  to  satisfy  it.  Consult 
Archbold's  King's  Bench  Practice,  vol.  ii.  p.  607,  Sd  edition ; 
Chitty's  Practical  Forms,  p.  502,  4th  edition  ;  Williams  on  Exe- 
cutors, vol.  ii.  pp.  1201,  1216,  1223—1225 ;  Chitty  on  Pleading, 
vol.  ii.  p.  311,  6th  edition. 

In  the  foregoing  case  therefore,  Anne  Bookless,  after  the 
sheriff's  return,  might  ultimately  have  had  execution  not  merely 
for  the  costs  but  also  for  the  debt  against  the  proper  goods  of  the 
defendant. 
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Dyer  v.Kearsiey,  2  Meri  vale,  482,  in  the  note;  and  Fielden  The  defence  at 
V.  Ftelden,  1  Simons  &  Stuart,  255^  are  authorities  for  restraining  having  bwn^' 
the  creditor  from  proceeding  against  the  executor,  although  the  »uch  as  to  en- 
defence  at  law  has  been  such  as  to  entitle  the  creditor  ultimately  Umately  toexe-" 
to  execution  de  bonis  propriis  of  the  executor.  In  both  those  cases  cution  de  bonis 
it  will  be  observed  that  the  defence  had  a  view  to  the  protection,  g^ted*dbSn"c- 
which  would  be  afforded  by  the  decree  as  soon  as  it  could  be  ob-  tion  where  such 

tained.     In  Dyer  v.  Kearsley  the  executor  obtained  time  to  plead,  ff/*°SL*****  j^ 

,1  1  1  iir.      1   .    »  ^*®^  ^**®  protec- 

Dut  as  soon  as  the  decree  was  pronounced  he  suffered  judgment  tion  of  adecxee. 

to  go  by  default.  Lord  Eldon  said  the  executor's  suffering 
judgment  to  go  by  default,  was  no  more  than  his  saying  he  was 
ready  to  do  whatever  a  court  of  law  or  equity  might  think  proper. 
In  Fielden  v.  Fielden  there  was  an  affidavit  made  by  the  execu- 
tor*8  solicitor,  stating,  that,  when  he  instructed  his  pleader  to 
draw  pleas  to  the  actions  at  law,  he  informed  him  that  the  object 
in  pleading  to  them  was  to  give  effect  to  the  decree,  by  prevent- 
ing the  plaintiffs  at  law  from  obtaining  judgments  before  an  in- 
junction could  be  obtained  in  aid  of  the  purposes  of  the  decree  ; 
that  the  pleas  of  plend  administravit  and  non  est  factum  were 
pleaded  for  the  purpose  of  giving  effect  to  the  decree,  and  with- 
out any  particular  instructions  to  plead  the  same,  and  through 
inadvertence,  and  with  a  view  only  of  giving  effect  to  the  decree ; 
and  that  he  never  received  any  instructions  from  the  executors  to 
plead  those  pleas.  Sir  John  Leach  in  giving  judgment  said,  that 
it  appeared  from  the  affidavit  that  the  executors  gave  instructions 
to  their  solicitor  to  plead  to  the  action,  merely  for  the  purpose  of 
giving  them  time  to  apply  to  this  Court,  and  that  the  plea  plen^ 
administravit  was  a  mere  form  adopted  by  the  solicitor  without 
communication  with  his  client :  and,  for  that  reason  alone,  he 
should  have  protected  the  executor  according  to  the  decision  of 
Lord  Eldon,  in  the  case  of  a  judgment  by  default  submitted  to, 
merely  with  a  view  to  apply  to  a  court  of  equity^  (the  case  of 
Dyer  v.  Kearsley),  Lord  v.  Worml^hton^  Jacob,  148,  may  be 
ranked  with  the  last-mentioned  authorities.  The  pleas  were  the 
general  issue,  non  assumpsit,  a  set-off,  and  plen6  administravit 
praeter  10^,  which  latter  plea  was  afterwards  amended  by  ex- 
tending the  admission  of  assets  to  200/.  It  does  not  clearly 
appear  that  when  these  pleas  were  put  in,  the  suit  was  contem-* 
plated  ;  but  as  the  declaration  was  delivered  on  the  16th  Junci 
1819,  and  the  bill  was  filed  on  the  12th  July  following,  the  an- 
swer and  replication  on  the  17th,  and  the  decree  obtained  on  the 
21st,  of  the  same  months  there  can  be  little  doubt  that  the  pleas 
were  intended  only  to  give  time  for  procuring  the  decree.    The 
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injimclion  was  granted.  In  Farkm  t.  fViltoHf  11  Prices  95,  the 
decree  was  in  February,  1822,  and  the  action  was  not  commenced 
until  the  May  following.  The  executor  being  apparently  not 
very  well  informed  as  to  his  rights,  pleaded  the  general  issue  and 
plene  adroinistravit  before  he  applied  for  the  injunction,  which 
he  obtained ;  tlie  Court  affording  him,  with  the  exception  of  the 
costs,  the  relief  that  he  might  have  had  earlier,  had  he  been  better 
advised.  Goate  v.  Fryer,  3  Brown  C.  C.  22 ;  S.C.it  Cox,  201 ; 
seems  also  to  have  been  a  case  in  which  the  administratrix 
pleaded  plene  administravit  in  order  to  have  an  opportunity  of 
applying  for  an  injunction  (a).  In  Egan  v.  BaidwiH,  1  Hogan, 
195 1  S.C.^  Molloy,  532 ;  the  bill  was  filed  in  1819,  and  a  re- 
ceiver had  been  appointed.  The  action  was  commenced  in  1821, 
and  judgment  against  the  administratrix  was  recovered  by  default 
in  May  of  that  year ;  the  decree  was  passed  in  July,  1821.  The 
plaintiff  at  law  having  died  in  1822,  without  having  taken  any 
proceedings  on  the  judgment,  his  executor  brought  a  scire  facias 
to  revive  it  in  May,  1824,  and  was  soon  after  served  with  notice 
of  the  decree.  It  is  plain  the  administratrix  must  have  supposed 
the  Court  would  protect  her.  The  injunction  was  moved  for 
on  the  ground  that  the  Court  of  Chancery  was  boimd  to  protect 
an  administratrix  from  the  creditors  of  the  intestate,  as  it  had 
taken  the  assets  from  her, and  assumed  their  administration;  and 
there  was  an  affidavit  by  the  defendant  that  she  had  fully  ad- 
ministered all  the  assets,  with  the  exception  of  what  this  Court 
was  in  possession  of.  In  opposition  to  the  motion  it  was  insisted 
that  the  judgment  by  default  agsinst  the  defendant  as  adminis- 
tratrix, was  an  admission  that  she  had  assets,  and  entitled  the 
plaintiff  at  law  to  an  execution  de  bonis  propriis ;  that  if  the  ad- 
ministratrix had  any  defence  at  law,  she  ought  to  have  pleaded 
it;  that  she  admitted  that  the  debt  was  a  fair  one,  by  not  plead- 
ing the  general  issue ;  and  that  she  had  assets,  by  not  pleading 
plend  administravit,  and  she  could  not  now  deny  either  the  one 
or  the  other.  Tlie  practice  was  suted  to  be,  that  the  judgment 
is  d^  bonis  testatoris  in  the  first  instance,  whereon  a  fieri  facias 
issues  to  the  sheriff,  who  returns  a  devastavit,  on  which  a  rule  is 
entered  that  the  executor  shall  show  cause  in  four  days  why 
judgment  should  not  be  entered  de  bonis  propriis,  and  on  that 

(a)  At  this  period  the  course  was  to  file  a  separate  bill  against 
the  creditor  suing  at  law.  It  was  not  until  Lord  Loughborough's 
time  that  the  injunction  was  granted  upon  motion  in  the  existing 
cause* 
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rule  a  judgment  de  bonis  testatoris  et  si  non,  &c.  is  entered.  Sir 
William  M'Mahon  said  an  administratrix,  against  whom  there  is 
a  decree  to  account,  was,  in  all  cases,  entitled  to  an  injunction 
against  a  creditor  who  proceeds  at  law,  except  when  she  puts  in 
a  plea  which  she  knows  to  be  false ;  that  when  a  plaintiff  at  law 
obtains  an  execution  to  be  levied  de  bonis  testatoris  et  si  non  de 
bonis  propriis,  the  sheriff  must  ascertain  that  there  is  no  goods 
of  the  intestate,  before  he  makes  a  levy  from  those  of  the  ad- 
ministratrix ;  and  when  he  inquires  for  the  goods  of  the  intestate 
he  will  be  referred  to  this  Court  as  having  the  custody  of  them. 
His  Honor  afterwards  said  he  should  have  to  decide  this  case  on 
authority,  for  it  was  impossible  to  reconcile  the  rules  of  law  and 
equity  on  this  subject ;  that  where  an  executor  is  sued  both  at 
law  and  in  equity,  his  allowing  a  judgment  by  default  to  be  re- 
covered at  law  only  amounts  to  an  admission  that  he  is  willing 
to  do  whatever  a  court  of  law  or  equity  thinks  proper :  even  if  he 
pleads  non  assumpsit  and  plene  admin*stravit,  and  they  are  found 
against  him,  he  is  not  thereby  disentitled  to  the  protection  of  this 
Court ;  that  this  Court  cannot  allow  an  administratrix  to  go  to 
gaol  for  not  having  funds  which  it  has  taken  from  her  ;  that  the 
injunction  must,  therefore,  be  granted,  but  there  must  be  a  very 
full  account  given  by  affidavit  of  the  personal  estate  of  the  intes- 
tate ;  that  he  should  allow  the  motion  to  stand  over  for  that  pur- 
pose ;  but  under  the  circumstances  he  would  not  give  the  plaintiff 
at  law  the  costs  of  this  motion.  A  full  and  satisfactory  affidavit 
was  afterwards  made  and  the  order  for  the  injunction  issued. 

The  older  cases  when  considered  will  probably  be  found  to 
support  the  same  principle.  Whenever  the  personal  represents* 
tive  had  paid  away  the  assets  in  obedience  to  the  decree  of  the 
Court,  and  a  creditor  proceeded  against  him  at  law,  he  had  no 
remedy  as  he  could  not  plead  the  decree.  The  creditor  would 
then  have  had  no  difficulty  at  law  in  compelling  payment  of  his 
debt  de  bonis  propriis  of  the  executor.  The  personal  representa^ 
tive  therefore  had  no  alternative  but  to  come  to  the  Court  for  an 
injunction.  In  Morrice  v.  Bank  of  Englandf  Cases  tempore  Talbot, 
218,  the  executrix  had  paid  large  debts  in  pursuance  of  two  de- 
crees ;  upon  actions  being  brought  by  other  creditors  she  pleaded 
a  special  plene  administravit,  and  would  have  pleaded  the  two 
decrees  had  she  been  able  by  the  rules  of  law  so  to  have  done. 
Lord  Talbot  said,  that  as  the  proceedings  at  law  then  stood,  there 
being  judgment  de  bonis  propriis  against  the  executrix,  unless 
the  Court  enjoined  the  proceedii^  of  the  creditors  they  would 
be  paid  out  of  her  pocket.    In  Harding  v.  Edge^  1  Vernon,  149» 
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upon  an  objection  that  in  debt  upon  a  bond  at  law  an  executor 
could  not  defend  himself  by  pleading  he  bad  no  assets  ultra 
what  would  amount  to  satisfy  the  decree.  Lord  Guildford  an- 
swered he  might  defend  himself  by  a  bill  in  this  Court,  which 
would  take  care  to  protect  him  therein.  See  Jone$  y.  Bradskan, 
S  Reports  in  Chancery,  ft;  S.C.fl  Freeman,  153 ;  Nelson,  74  ;  a 
decree  of  Lord  Clarendon's. 

If  the  defence  at  law,  having  been  such  as  to  entitle  the  cre- 
ditor ultimately  to  execution  de  bonis  propriis,  and  the  executor 
at  the  same  time  had  no  view  to  the  protection  which  would  be 
afforded  by  a  decree  of  the  Court,  it  should  seem  that  no  injunc- 
tion will  be  granted— at  least  to  restrain  the  creditor  from  pro- 
ceeding against  the  executor  personally.  Terrewest  v.  Feaikerbj/t 
2  Merivale,  480 ;  Brook  v.  Skinner ^  ibid,  in  the  note.  In  the  first 
case  the  pleas  were  non  est  factum  and  plene  administravit ;  and 
issue  was  joined  upon  both  pleas,  and  the  cause  had  been  tried 
and  a  verdict  entered  for  the  creditor  prior  to  the  decree.  In 
the  last  case  the  executor  had  pleaded  plene  administravit  ultra 
and  the  injunction  was  resisted  upon  the  ground  that  the  creditor 
could  falsify  that  plea.  In  Lee  v.  Park,  1  Keen,  714,  the  exe- 
cutors at  first  pleaded  non  est  factum,  but  being  advised  that 
they  had  no  defence  to  the  action,  they  withdrew  that  plea  and 
suffered  judgment  to  go  by  default.  It  has  been  already  stated 
that  such  a  judgment  entitles  the  creditor  in  the  first  instance  to 
execution  as  to  the  debt  de  bonis  testatoris,  and  as  to  the  costs 
de  bonis  testatoris  et  si  non  de  bonis  propriis  of  the  executor, 
and  that  the  creditor  afterwards  may  easily  obtain  judgment 
both  as  to  debt  and  costs  de  bonis  propriis  of  the  executor.  On 
the  5th  December,  1835,  a  fieri  facias  was  issued  de  bonis  tes- 
tatoris both  as  to  debt  and  costs,  but  the  writ  remained  unexe- 
cuted, there  being  no  goods  of  the  testator.  The  bill,  which  was 
one  by  legatees,  had  been  filed  so  long  ago  as  July,  1832.  The 
answer  gave  no  satisfactory  account  of  the  state  of  the  assets. 
The  decree  was  made  on  the  30th  January,  183i).  The  motion 
for  the  injunction  did  not  come  on  before  the  month  of  December 
in  that  year.  No  affidavit  had  been  filed  for  the  purpose  of  ex- 
plaining the  answer,  nor  did  it  appear  that  any  steps  had  been  taken 
to  bring  into  Court  the  balance  in  the  hands  of  the  defendants. 
The  Master  of  the  Rolls  said,  that  in  that  particular  case,  having 
regard  on  the  one  hand  to  the  nature  of  the  suit  in  equity,  the 
time  when  the  bill  was  filed,  the  statement  as  to  the  assets  in  the 
answer,  the  time  when  the  decree  was  obtained,  and  the  absence 
of  any  explanation  of  the  state  of  the  assets ;  and  having  re- 
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gard,  on  the  other  hand,  to  the  time  when  the  action  was  hrought 
and  the  judgment  obtained,  the  rights  which  the  bond  creditors 
had  obtained  of  having  satisfaction  out  of  the  assets  of  the  tes- 
tator, if  the  sheriff  found  them,  or  if  not,  upon  the  sheriff's 
return,  to  bring  an  action  which  would  entitle  them  to  satisfac- 
tion out  of  the  goods  of  the  executors  ;  considering  also  that,  if 
there  should  be  a  deficiency  of  assets,  the  claimants  thereon 
would,  if  they  suffered,  suffer  because  they  used  less  diligence 
than  the  plaintiffs  at  law ;  but  would  not  suffer  at  all  if  the  exe 
cutors  were  held  to  have  a  right  to  stand  against  the  assets  only 
in  the  situation  in  which  the  creditors  would  have  stood  upon  a 
just  administration — he  thought  that  the  motion  ought  to  be  re- 
fused with  costs* 

In  these  three  last  cases  the  Court  refused  to  interfere  at  all.  Some  cases  ia 
But  there  are  cases  in  which,  although  the  Court  may  decline  to  T'^^^^  the  ia- 
restrain  the  creditor  from  availing  himself  of  the  benefit  of  his  iestraiDed  ex- 
judgment  against  the  executor  personally,  yet  it  will  grant  its  ecution  against 
injunction  for  the  protection  of  the  assets.     Price  v.  Evans^  4  le^vin^the  cre- 
Simons,  514,  was  the  case  of  an  action  by  a  bond  creditor  against  ditor  at  libeny 
coheirs ;  the  plea  was  riens  per  descent,  and  a  verdict  had  been  ^^!^  ^\^^  f^. 
found  for  the  creditor.     There  was  an  affidavit  that  the  decree  preaeatative 
was  pronounced  before  the  trial  of  the  action.     The  form  of  the  P«"o*»»"y' 
judgment  does  not  appear :  but  the  issue  upon  the  plea  of  riens 
per  descent  having  been  found  against  the  heirs,  the  creditor  was 
entitled  to  a  general  judgment,  in  the  same  manner  as  if  the  ac- 
tion had  been  brought  against  the  heirs  for  their  own  debt.     The 
creditor  seems,  however,  to  have  availed  himself  of  the  option 
which  he  possessed,  of  taking  a  special  judgment,  and  whicli 
judgment  must  have  been  that  he  should  recover  his  debt,  da- 
mages, and  costs,  to  be  levied  of  the  lands  descended  (a).     The 
counsel,  however,  for  the  creditor,  urged  that  the  injunction 
ought  not  to  be  granted,  because  the  heirs  having  pleaded  falsely, 
were  personally  liable  to  the  creditor  at  law :  and  the  Vice-Chan- 
cellor  said,  if  the  coheirs  are  liable  at  law,  they  must  remain  so ; 
but  that  he  saw  no  objection  to  his  making  an  order  protecting 
the  assets.     Considering  that  the  creditor  had  taken  a  special  and 
not  a  general  judgment,  the  above  injunction,  it  is  apprehended, 
was  all  that  the  heirs  could  want.   In  Kent  v.  Pickerings  5  Simons, 
569,  however,  the  order  restraining  the  creditors  only  from  pro- 
ceeding against  the  assets  of  the  testator^  it  appears  from  a  re- 
port of  the  cause  in  a  subsequent  stage,  that  one  of  the  executors 

(a)  See  Archbold's  King's  Bench  Practice,  vol.  ii.  p.  671. 
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was  compelled  to  pay  the  debts  and  ootts  out  of  his  own  pocket. 
See  Kent  v.  Pkkermg^  St  Keen,  1.  There  is  an  error  in  the  dates 
as  there  given :  instead  of  the  21st  December,  as  the  time  of  filing 
the  bill,  we  must  read  the  21st  November,  1832.  The  answer  is 
stated  to  have  been  put  in  on  the  27th  of  the  same  month,  and 
the  decree  to  have  been  made  on  the  same  day.  The  judgments 
were  obtained  on  the  1st  December,  1832.  In  this  case  of  Ketd 
V.  Pickering  it  does  not  appear  that  the  institution  of  the  equity 
suit  was  in  the  application  for  the  injunction  ascribed  to  a  de- 
sign of  restraining  the  creditors'  proceedings  at  law. 


The  case  otDrewry  v.  Thacker^  3  Swanston,  529,  contains  many 
dicta  of  Lord  Eldon  upon  the  question  under  what  circumstances 
the  Court  will  restrain  the  legal  proceedings  of  a  creditor,  who 
has  obtained  a  right  of  execution  against  a  personal  representa- 
tive. There,  actions  being  brought  against  an  administratrix 
upon  two  bonds,  she  pleaded  non  est  factum ;  and  the  causes 
coming  on  for  trial  after  Hilary  Term,  1818,  she,  ore  tenus, 
pleaded  puis  darrein  continuance  three  judgments  recovered 
against  her  as  administratrix,  and  that  she  had  fully  administered 
praeter  10/.  In  Easter  Term  the  plaintiffs  at  law  replied  that 
the  administratrix  had  in  her  hands  at  the  commencement  of  the 
action  assets  unadministered  beyond  what  she  had  admitted,  and 
more  than  sufficient  to  satisfy  the  three  judgments :  issue  was 
thereupon  joined,  and  notice  of  trial  was  given  for  Trinity  Term. 
But  before  the  trial,  written  agreements  were  come  to,  that  the 
pleas  should  be  withdrawn,  and  that  judgments  should  be  taken 
for  payment  of  the  debts  by  instalments.  On  the  13th  No- 
vember, 1818,  the  bill  was  filed,  and  the  decree  was  pronounced 
on  the  19th  ;  and  on  the  24th  of  the  same  month  an  order  was 
made  by  Sir  Thomas  Plomer  for  an  injunction,  grounded  on  an 
affidavit  of  the  administratrix,  stating  only  that  the  creditors  at 
law  threatened  to  issue  execution,  and  her  belief  that  she  had  not 
assets  adequate  to  pay  them,  but  omitting  all  mention  of  the  cir- 
cumstances attending  the  actions  at  law.  The  other  facts  are 
not  material  for  the  present  purpose.  Lord  Eldon  made  remarks 
to  the  following  effect : — that  if  the  personal  representative  has 
pleaded  falsely  or  admitted  assets  when  he  had  them  not,  that 
it  becomes  necessary  to  consider  many  cases  in  which  the  Court 
has  held  that  it  could  not  stop  the  legal  proceedings  of  creditors ; 
that  the  question  is,  whether  the  conduct  of  an  executor  or  ad- 
ministrator never  can  be  such  thai  the  Court  will  decline  to  stay 
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proceedings  at  law.  Was  there  any  instance  in  the  history  of 
the  Court,  where,  after  a  judgment  at  law  de  bonis  testatoris  et 
si  Don  de  bonis  propriis  of  an  executor,  and  execution  issued,  on 
a  decree  subsequently  obtained  for  administration  of  the  assets, 
the  proceedings  at  law  have  been  restrained  ?  that  at  law  the 
personal  representative  is  liable  to  the  deficiency  returned  by  the 
sheriff;  that  the  Court  is  always  careful  not  to  exclude  creditors 
proceeding  at  law  from  the  benefit  of  that  due  diligence  by  which 
they  have  established  a  right  to  be  satisfied,  either  out  of  the  as- 
sets of  the  deceased,  or  de  bonis  propriis  of  the  representative, 
a  right  which  in  some  cases  the  conduct  of  the  representative 
will  confer  on  them,  and  in  others  their  own  activity. 


Id  all  the  foregoing  cases,  except  Drevry  v.  Thacker  andEgan  QucstioQ  as  to 
V.  Baldwiaf  in  which  the  injunction  was  granted,  and  Zee  v.  Park,  the  Courts  in- 
in  which  it  was  refused,  there  was  no  judgment  at  the  time  the  the  creditor  has 
decree  was  pronounced.  That  the  Court  will  not  in  general  re-  obtained  judg- 
strain  proceedings  where  the  creditor  has  obtained  a  judgment  the  decree. 
prior  to  the  decree,  seems  to  follow  from  the  rule  that  it  will 
grant  no  injunction  before  decree.  In  Martin  v.  Martin^  I  Vesey, 
sen.  211,  Lord  Hardwicke  observes,  that  if  the  creditor  at  law 
first  obtains  judgment,  he  must  be  first  satisfied,  as  he  will  then 
gain  a  preference  in  course  of  administration  both  in  law  and 
equity ;  but  if  the  decree  is  first  obtained,  the  Court  will  then 
restrain ;  that  previously  there  was  no  ground  to  grant  an  injunc- 
tion, as  the  judgment  at  law  might  be  obtained  before  the  decree, 
and  thereby  gain  a  preference  ;  that  it  would  be  very  mischievous 
should  the  Court  sufifer  another  bond  creditor,  who  has  not  ob- 
tained judgment,  after  a  decree  to  proceed  against  the  estate. 
In  Largan  y.  Bowen,  1  Schoales  8c  Lefroy,  296,  Lord  Redesdale, 
after  adverting  to  the  case  o£Rush  v.  Higgs,  4t  Vesey,  638,  pro- 
*ceeda  to  say,  that  there  the  creditor  brought  an  action  at  law 
againat  the  executor ;  that  if  he  could  prosecute  that  action  with 
efiect,  and  become  a  judgment  creditor  before  the  decree,  he 
would  have  a  priority  against  the  personal  assets,  which  priority 
the  Court  wo«ild  not  allow  him  to  obtain  after  the  decree ;  that 
courts  of  equity  will  not  restrain  proceedings  of  creditors  at  law 
against  executors  to  obtain  payment  of  debts,  merely  on  a  bill  filed 
by  other  creditors  to  carry  the  trusts  of  the  will  into  execution, 
until  there  is  a  decree ;  but  from  the  moment  of  the  decree,  the 
Court  {Mt>ceeds  on  the  ground  that  the  decree  is  a  judgment  in 
favour  of  all  the  creditor8»  and  that  all  ought  to  be  paid  accord* 
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ing  to  their  priorities  as  they  then  stand ;  and  that  the  Court 
cannot  execute  its  own  decree  if  it  permits  courts  of  law  to  alter 
the  course  of  payment.  Lord  Eldon,  however,  in  Clarke  v.  Lord 
Ormonde^  Jacob,  108,  124»  says  if  the  creditor  has  got  a  judgment 
before  the  decree,  though  he  may  come  in  and  prove  as  such,  he 
must  not  take  out  execution.  Upon  referring  to  the  subsequent 
passages,  it  will,  it  is  apprehended,  be  found  that  this  dictum 
applies  only  to  execution  against  the  goods  of  the  testator.  See 
further  the  remarks  of  the  Master  of  the  Rolls  in  Lee  v.  Park^ 
1  Keen,  714,  724. 


Difleient  deci-        The  following  are  the  decisions  respecting  the  creditor's  costs 

sioDk  as  to  the     ^^  law,  and  of  the  application  for  the  injunction.    In  Goate  v. 
creditor  8  costs      „  '  ^    J^^        «    ^       ^  ,  ,.  ,. 

at  law,  and  of     Fryer^  3  Brown,  C.  C.  23;  o.  C.  2  Cox,  201,  the  creditor  dis- 

tbe  application  continuing  his  action,  was  to  be  at  liberty  to  prove  the  costs  of  it 
as  a  debt  under  the  decree.  In  Dyer  v.  Kearsiey,  2  Merivale, 
482,  in  the  note,  the  plaintiff  at  law  had  his  costs  of  the  action 
up  to  the  time  when  he  had  notice  of  the  decree,  to  be  paid  out  of 
the  assets  of  the  tesUtor.  In  Curre  v.  Bawyer^  3  Maddock,  45G, 
as  well  as  upon  several  other  occasions.  Sir  John  Leach  is  re- 
ported to  have  said,  that  if  a  creditor  proceed  at  law  against  an 
executor,  afler  notice  of  a  decree  against  the  latter  to  account, 
the  Court  would  consider  it  so  far  in  the  nature  of  a  contempt, 
that  upon  a  motion  for  an  injunction  to  restrain  further  proceed- 
ings at  law,  the  creditor  would  be  refused  the  costs  of  the  further 
proceedings  at  law^  and  the  costs  of  the  application.  In  Drewry 
v.  Tkacker,  3  Swanston,  529,  538,  Sir  Thomas  Plomer  directed 
that  the  administratrix  should  pay  to  the  creditors  their  costs  at 
law  respectively  up  to  the  time  they  had  notice  of  the  decree. 
In  Clarke  v.  Lord  Ormonde,  Jacob,  108^  124,  Lord  Eldon,  after 
observing  it  was  well  settled  that  creditors  are  entitled  to  their 
costs  only  up  to  the  time  of  their  having  notice  of  the  decree, 
said,  if  the  executors  have  assets,  they  must  pay  the  creditors 
their  costs,  if  not,  the  plaintiffs  (in  the  creditors'  suit,  and  who 
applied  for  the  injunction)  must  pay  them.  In  Lord  v.  Worm" 
letghton^  Jacob,  148,  the  executor  was  directed  to  pay  to  the 
creditor  his  costs  at  law,  including  the  costs  of  the  trial,  although 
the  creditor's  solicitor  had  notice  of  the  decree  before  the  trial 
took  place.  There  the  executor  having  pleaded  non  assumpsit 
and  a  set-off,  and  there  being  a  verdict  against  him  on  both  those 
issues,  he  had  become  liable  to  the  costs  de  bonis  propriis.    In 
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Farlcfw  v.  Wihon^  11  Price,  95,  the  executor  was  ordered  to  pay 
all  the  costs  at  law  which  had  been  incurred  up  to  the  time  of 
the  service  of  the  notice  of  the  decree,  and  the  costs  of  the  mo- 
tion. In  Egan  v.  Baldwin,  2  Molloy,  532,  it  is  merely  said  that 
the  creditor  generally  is  entitled  to  the  costs  of  the  motion  to 
stop  him.  But  it  appears  from  the  report  in  1  Hogan,  195,  that 
in  that  particular  case,  the  creditor  was  refused  the  costs  of  the 
motion.  In  Anonymous,  2  Simons  &  Stuart,  424,  upon  a  motion 
to  restrain  a  creditor  from  proceeding  at  law  against  an  executor, 
after  a  decree  against  the  executor,  the  Vice-Chancellor  gave  the 
creditor  his  costs  at  law,  up  to  the  time  of  his  having  notice  of 
the  decree ;  but  after  consulting  with  the  Registrar,  refused  to 
the  creditor  the  costs  of  the  motion.  In  Price  v.  Evans,  4  Simons, 
514^  the  judgment,  as  before  mentioned,  must  have  been  for  the 
debt  and  costs  to  be  levied  of  the  lands  descended,  and  the  in- 
junction being  granted  to  prevent  taking  out  execution  against 
the  assets,  the  heirs  were  ordered  to  pay  to  the  creditor  the  costs 
of  the  application.  In  Jones  v.  Jones,  5  Simons,  678,  on  a  mo- 
tion made  on  behalf  of  the  executor,  for  an  injunction  to  restrain 
a  creditor  from  suing  at  law  after  decree,  the  question  was, 
whether  the  creditor  was  entitled  to  the  costs  of  the  motion,  and 
the  anonymous  case  from  £  Simons  &  Stuart,  424,  was  cited  to 
exclude  him  from  such  costs,  but  the  Vice-Chancellor,  after  con- 
sulting the  Registrar,  said,  that  the  practice  had  been  otherwise, 
and  gave  the  creditor  the  costs  of  the  motion. 

It  is  not  immaterial  to  add,  that  in  Drrwry  v.  Thacker,  3 
Swanston,  529,  53S,  541,  the  injunction  was  directed  to  issue 
upon  the  administratrix  paying  to  the  creditors  their  costs  :  and 
that  upon  Lord  Eldon  inquiring  of  the  Registrar  (Mr.  Walker,) 
whether  such  was  the  usual  form  of  injunctions  after  a  decree 
in  a  creditors'  suit,  and  receiving  an  answer  in  the  affirmative, 
he  observed  that  the  form  was  improper,  inasmuch  as  the  parties 
entitled  to  the  injunction,  if  they  were  required  to  pay  costs  as  a 
preliminary,  might,  from  the  situation  of  the  estate,  be  unable  to 
obtain  it  in  time. 
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Henry  Rothwell  Pounset  v.  John  Humphreys 
X.  c.  &nd  others. 

•^^^3^')'  (Three  Causes.) 


The  fund  in  Samuel  ABRAHAMS  and  Christopher  Robson,  solicitors, 
decreed  to  fhe  presented  their  petition  in  these  causes,  staUng  that  the 
Sy"X'in5ie  onpna^  hill  therein  was  filed  on  the  3rd  of  November, 
course  of  the  1832,  praying  amongst  other  things  for  a  specific  perform- 
come  bankropt,  ance  of  a  Certain  contract  therein  stated,  for  the  sale  of 
emptoy^'by  Certain  horses  and  other  effects  therein  mentioned,  and 
him  during  part  ^hm  fchg  defendants  might  in  the  mean  time  be  restrained 

of  the  proceed-  ^ 

ings  have  a  lien  from  disposing  of  the  said  horses  and  effects.  That  on  the 
°  where^^u  8th  of  November,  1832,  an  injunction  restraining  the  sale 
bT ^^w^to^ihe  ^^  *^®  ^^^^  horses  was  accordingly  issued*  That  on  the 
client,  Boiicitorg  17th  of  January,  1833,  it  was  ordered,  amongst  other 
the  result  of  pro-  things,  that  the  plaintiff  should  pay  the  sum  of  209/.  is.  6d. 
th^p^ym^rof  ^^  '*'^®^  Alexander,  a  defendant  in  the  first  cause,  for  the 
such  costs,  but  teep  of  the  said  horses :  that  the  said  sum  of  209/.  &.  6rf. 

may  insist  upon  , 

the  immediate  was  accordingly  paid  to  the  said  defendant  Israel  Alexan- 
lien!  ^°  ^^^  ^^^*  hut  that  by  an  order  of  Lord  Brougham,  dated  the 
20th  of  April,  1833,  the  last-mentioned  order  was  varied  by 
directing  that  the  said  sum  of  209/.  2s.  6d.  should  be  paid 
into  Court  to  abide  the  result  of  the  hearing  of  the  said 
causes,  and  which  sum  was  accordingly  paid  into  Court, 
and  the  same  was  then  standing  in  the  name  of  the  ac- 
countant-general in  trust  in  the  first  cause.  That  the  ori- 
ginal defendants,  John  Humphreys  and  Israel  Alexander, 
had  lately  become  bankrupts,  and  thereupon  two  supple- 
mental causes  were  instituted.  That  the  above-mentioned 
causes  came  on  to  be  heard  before  the  Vice-chancellor  on 
the  27th  of  June,  1837,  when  his  Honor  ordered  and  de- 
creed that  the  sum  of  209/.  fis.  6c/.,  cash  in  the  Bank  on  the 
credit  of  the  first  cause,  should  be  paid  to  Thomas  White 
and  Alexander  Brymer  Belcher,  the  defendants  in  the  third 
cause,  as  the  assignees  of  the  defendant  Israel  Alexander; 
and  thereupon  that  the  plaintiff's  bills  in  these  causes 
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should  stand  dismissed  out  of  Court,  as  against  the  said 
defendant  Israel  Alexander,  and  the  defendants  Thomas 
White  and  Alexander  Brymer  Belcher  his  assignees,  and 
also  against  Oeorge  Lackington,  James  Davis  and  David 
Taylor,  the  defendants  in  the  second  cause,  as  the  assignees 
of  the  said  defendant  John  Humphreys,  with  costs,  to  be 
taxed  by  the  Master  in  rotation :  and  that  the  plaintiff's 
bill  should  be  also  dismissed  against  the  said  defendant 
John  Humphreys,  and  that  the  plaintiff  should  pay  to  the 
said  last-named  defendant  his  costs  of  the  suit  incurred 
since  he  was  served  with  the  subpoena  to  hear  judgment  in 
these  causes,  to  be  also  taxed  by  the  Master,  but  his 
Honor  did  not  think  fit  to  give  the  said  defendant  John 
Humphreys  any  other  costs  of  the  suit.  That  previously 
and  up  to  the  time  of  the  bankruptcy  of  the  said  defend* 
ant  Israel  Alexander,  the  petitioners  were  employed  as 
the  solicitors  of  the  said  defendant  Israel  Alexander  in 
this  suit,  and  there  was  then  due  and  owing  to  them,  as 
such  solicitors,  the  sum  of  60/.,  or  thereabouts,  and  for 
which  they  were  as  they  submitted  entitled  to  a  lien  on 
the  said  sum  of  8091,  2s.  6d,,  so  paid  into  Court  by  the 
said  plaintiff,  and  directed  to  be  paid  out  to  the  said  de* 
fendants,  the  assignees  of  the  said  defendant  Israel  Alex- 
ander, by  the  said  decree  as  aforesaid,  besides  their  subse- 
quent costs  of  appearing  for  the  said  last  named  bankrupt, 
amounting  to  the  sum  of  5/.,  or  thereabouts.  That  the  said 
plaintiff  was  in  insolvent  circumstances  and  unable  to  pay 
the  costs  of  the  said  suit,  decreed  to  be  paid  by  him  as  afore- 
said; and  the  petitioners  had  applied  to  the  said  defendants, 
the  assignees  of  the  said  defendant  Israel  Alexander,  for 
the  purpose  of  having  the  amount  of  their  said  costs  paid 
out  of  the  said  sum  of  SOdL  2s.  6rf.,  but  with  which  ap- 
plication the  said  defendants,  the  last-named  assignees, 
had  refused  to  comply,  and  they  were  proceeding  to  obtain 
payment  of  the  whole  of  the  said  sum  of  2091.  2s.  6d., 
without  satisfying  the  petitioners'  costs  in  this  cause  as 
aforesaid :  and  the  said  petition  prayed  that  the  amount 
of  the  said  petitioners*  costs,  together  with  the  costs  of  that 
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application,  might  be  ordered  to  be  paid  and  satisfied  in 
the  first  instance  out  of  the  said  sum  of  209/.  2s.  6dU 

Under  the  contract  mentioned  in  this  petition,  the  de- 
fendant Humphreys  had  agreed  to  sell  to  the  plaintiff*  the 
horses  and  effects  aforesaid,  and  the  plaintiff*,  as  he  alleged, 
had  paid  the  price;  but  the  defendant  Humphreys,  instead 
of  delivering  such  horses  and  effects,  had  sent  the  same 
to  the  repository  of  the  defendant  Alexander,  who  was  an 
auctioneer,  with  a  view  to  another  sale.  The  bill  contained 
charges  of  fraudulent  collusion  between  the  defendants 
Humphreys  and  Alexander,  and  it  was  in  consequence  of 
Lord  Brougham  not  being  satisfied  that  those  charges 
were  fully  answered  by  the  affidavits  on  the  part  of  the 
defendant  Alexander,  that  the  S09/.  Zs.  Gd,  was  directed 
to  be  brought  into  Court  instead  of  being  paid  to  the  de- 
fendant Alexander.  A  Mr.  Morton  was  on  the  first  insti- 
tution of  the  suit  the  solicitor  of  the  defendant  Alexander, 
but  the  petitioners  became  concerned  for  him  soon  afVer 
April,  1833,  and  got  up  the  evidence  designed  to  refiite 
the  above  charges  of  fraudulent  collusion.  They  ceased 
to  be  such  solicitors  upon  the  defendant  Alexander  be- 
coming a  bankrupt. 

The  petition  came  on  to  be  heard  before  the  Vice- 
chancellor  on  the  lUth  July,  1837,  and  was  dismissed  by 
his  Honor  with  costs. 

A  petition  of  appeal  was  now  presented  to  the  Lord 
Chancellor. 

Mr.  Cooper  and  Mr.  Dixon  for  the  appellants. — ^The 
Vice-Chancellor  seems  to  have  thought  that  the  petitioners 
ought  not  to  be  in  a  better  situation  than  the  defendant 
Alexander's  other  creditors,  or  at  least  that  they  are  not 
to  have  the  present  benefit  of  their  lien,  but  that  they  must 
wait  the  issue  of  any  remedies  that  can  be  used  against  the 
plaintiff^  and  see  whether  payment  of  the  costs  cannot  be 
compelled  from  him.  But  Sir  John  Leach,  in  Exparte 
Moule,  3  Maddock,  46S,  decided  that  the  lien  of  the 
solicitor  upon  the  fund  in  Court  cannot  be  defeated  by  the 
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subsequent  insolvency  of  the  client;  and  that  the  assignees 
can  only  take  the  property  of  the  bankrupt  subject  to  the 
claims  by  which  it  was  aOected  as  against  him ;  Exparte 
Price,  2  Vesey,  sen.  407  ;  Griffin  v.  Eyles,  1  H.  Black- 
stone,  122.  In  Staines  v.  Maddox,  Moseley,  319^  the  de- 
fendant was  ordered  to  pay  the  costs;  but  the  defendant 
having  run  away,  Lord  King  ordered  the  bill  of  the  soli- 
citor of  the  plaintiffs  to  be  paid  out  of  the  money  re- 
covered which  had  been  lodged  in  Court.  His  lordship 
is  reported  to  have  made  the  order  with  some  reluctance. 
It  is  possible  he  thought  all  remedies  against  such  defend- 
ant ought  to  have  been  first  tried ;  but  there  is  no  such 
rule.  In  most  cases  it  would  only  serve  to  increase  the 
amount  of  costs. 
Mr.  Jacob  and  Mr.  Piggoti  for  the  respondents. 

The  order  pronounced  by  the  Lord  Chancellor  was, 
that  the  order  made  by  the  Vice-Chancellor,  dated  the 
1 0th  of  July,  1837,  should  be  discharged ;  and  that  it 
should  be  referred  to  the  Master  to  ascertain  what  was 
due  to  the  petitioners,  in  respect  of  their  claim  for  costs  as 
solicitors  for  the  defendant  Israel  Alexander  in  this  suit ; 
and  to  tax  the  petitioners  their  costs  of  that  and  the  said 
former  application  to  the  Vice-Chancellor :  and  then  it 
was  ordered  that  what  the  Master  should  certify  to  be  due 
to  the  petitionersi  in  respect  of  their  said  claim,  and  what 
he  should  tax  for  their  said  costs  of  that  and  the  said 
former  application,  the  total  amount  thereof  to  be  certified 
by  the  said  Master,  should  be  paid  to  the  said  petitioners, 
or  either  of  them,  out  of  the  sum  of  S09/.  2$.  6d.^  cash  in  the 
Bank  on  the  credit  of  the  first  cause :  but  the  said  payment 
was  to  be  without  prejudice  to  the  right  of  the  defendants, 
the  assignees  of  the  said  defendant  Israel  Alexander,  to 
recover  the  amount  thereof  against  the  plaintiff:  and  it 
was  ordered  that  the  residue  of  the  said  sum  of  2Q9L  2s. 
Gd.  cash,  after  the  said  payment  thereout,  the  amount  of 
such  residue  to  be  certified  by  the  said  Master,  should  be 
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paid  to  the  defendants  Thomas  White  and  Alexander  B. 
Belcher^  as  the  assignees  of  the  said  defendant  Israel 
Alexander. 


Joseph  Ward,  and  William  Turner  Ward, 
and  Margaret  his  wife,  v.  William  Fisher 
Audland,  Robert  Moser,  William  White- 

June\6,  LOCK  HeRVEY,  RUd  DOROTHY  AnNE  HeRVEY. 

1838. 


Bill  by  trustee    The  Rev.  Wm.  Whitelock  having  no  near  relations,  ex- 
trastsfu'nde^'a    cept  two  nieces,  in  July,  1826,  executed  a  voluntary  set- 
^°^"m*M  b*'      tleraent,  of  which  the  following  is  a  copy  : — 
deedofchoses        This  indenture,  made  the  7th  July,  1826,  between  the 
pereonalchat-     Rcv.  Wm.  Whitelock  of  the  first   part,  Wm.  Turner 
«^'o«°and^'  Ward,  and  Margaret  his  wife,  and  Mary  Hervey,  widow, 
residuanr  lega-    of  the  second  part,  and  Joseph  Ward  of  the  third  part. 
will  of  the  as-     Whereas  the  said  Wm.  Whitelock  is  now  possessed  of, 
ed  "but  without  ^^  interested  in,  divers  sums  of  money  out  at  interest 
mstimfo  ^V^^  upon  securities,  and  also  of  and  in  divers  household  goods, 
any  other  suit,    furniture,  plate,  linen,  and  china,  and  of  a  policy  of  in- 
surance upon  his  own  life,  and  of  other  personal  estate 
and  effects,  and  being  mindful  and  desirous  of  making  a 
provision  for  the  said  Wm.  Turner  Ward,  and  Margaret 
his  wife,  and  Mary  Hervey,  (his  nieces  and  only  near 
relations,)  hath  proposed  to  assign  and  transfer  all  and 
singular  his  said  personal  estate  and  effects  for  the  bene- 
fit of  the  said  Wm.  Turner  Ward,  and  Margaret  his 
wife,  and  Mary  Hervey,  (after  the  death  of  him  the  said 
William  Whitelock,)  in   manner  hereinafter  mentioned. 
Now  this  indenture  witnesseth,  that  for   carrying  such 
mind  and  desire  into  effect  and  execution,  and  for  and  in 
consideration  of  the  natural  love  and  affection  which  the 
said  Wm.  Whitelock  hath  and  beareth  for  and  towards  his 
said  nieces,  the  said  Margaret  Ward  and  Mary  Hervey, 
and  for  their  advancement  and  maintenance  in  life ;  and 
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in  consideration  of  the  sum  of  lOs,  of  lawful  money  of 
Great  Britain  to  him  the  said  William  Whitelock  in  hand 
paid  by  the  said  Joseph  Ward,  on  or  before  the  execu- 
tion of  these  presents,  the  receipt  whereof  is  hereby  ac- 
knowledged, and  also  for  divers  other  good  causes  and 
considerations  him  thereunto  moving  ;  he,  the  said  Wm. 
Whitelock,  hath  given,  granted,  bargained,  sold,  assigned, 
transferred,  and  set  over,  and  by  these  presents  doth 
give,  grant,  bargain,,  sell,  assign,  transfer,  and  set  over 
unto  the  said  Joseph  Ward,  his  executors,  administrators, 
and  assigns,  all  and  singular  his  household  goods  and 
furniture,  plate,  linen,  and  china,  live  and  dead  stock, 
efiects,  books,  prints  and  pictures ;  and  also  all  and  every 
sum  and  sums  of  money  now  due  or  owing  to  him,  or 
which  shall  or  may  at  any  time  or  times  hereafter  be  or 
become  due  or  owing  to  him  the  said  Wm.  Whitelock, 
with  all  policies  and  other  securities  for  the  same,  and 
all  other  the  personal  estate  and  effects  whatsoever, 
whereof  the  said  Wm.  Whitelock  now  is  or  shall  or  may 
at  any  time  or  times  hereafter  be  possessed  of,  interested 
in,  or  entitled  unto,  and  in  whose  hands,  custody,  or 
power,  the  same  or  any  of  them,  or  any  part  thereof,  are 
now  or  may  hereafter  come  or  be,  with  their  and  every 
of  their  appurtenances;  and  all  the  estate,  rights  title, 
interest,  equity  of  redemption,  property,  claim,  and  de- 
mand whatsoever  of  him  the  said  Wm.  Whitelock,  of,  in, 
to,  or  out  of  the  said  estate  and  effects,  or  any  part  there- 
of; together  with  the  several  mortgages,  and  all  other 
securities,  deeds,  evidences  and  writings  whatsoever  re- 
lating to  the  premises  in  the  custody  or  power  of  the 
said  William  Whitelock,  or  which  he  can  come  by  with- 
out suit;  to  have  and  to  hold^  receive,  take,  and  enjoy 
all  and  every  the  said  goods,  chattels,  and  effects,  sum 
and  sums  of  money,  debts,  and  all  and  singular  other  the 
estate  and  effects  hereinbefore  granted  and  assigned,  or 
mentioned  or  intended  so  to  be,  with  their  and  every  of 
their  appurtenances,    unto    the   said  Joseph  Ward,  his 

l2 
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executors,  administrators  and  assigns ;  nevertheless,  upon 
the  trustsj  and  to  and  for  the  uses,  ends,  intents,  and 
purposes  following,  that  is  to  say,  to  the  use  and  behoof 
of  the  said  Wm.  Whitelock  for  and  during  the  term  of 
his  natural  life,  and  from  and  immediately  after  his  de- 
cease, then,  as  to,  for,  and  concerning  one   moiety  or 
equal  half  part  thereof,  to  the  use  and  behoof  of  the  said 
Wm.  Turner  Ward,  and  Margaret  his  wife,  their  exe- 
cutors, administrators,  and  assigns  absolutely.    And  as 
to,  for,  and  concerning  the  other  moiety  or  equal  half 
part  thereof,  to  the  only  absolute  use  and  behoof  of  the 
said  Mary  Hervey,  her  executors,   administrators,  and 
assigns  absolutely,  (subject  nevertheless  to  the  proviso 
following,)  that  is  to   say,  that  in  case  the  said  Wm. 
Turner  Ward,  and  Margaret  his  wife,  or  the  said  Mary 
Hervey,  shall  happen  to  depart  this  life  in  the  lifetime  of 
him  the  said  Wm.  Whitelock,  leaving  lawful  issue  them 
surviving,  then  that  the  part,  share,  or  proportion  of  them 
or  her  so  dying  of  and  in  the  estate  and  effects  herein- 
before limited  to  the  parent  or  parents  so  dying,  shall  go 
and  be  to  the  use  and  behoof  of  the  said  issue  in  equal 
shares  and  proportions  as  tenants  in  common,  and  not  as 
joint  tenants,  (if  more  than  one,)  and  if  only  one  such 
child,  then  to  such  only  child,  his  and  her  executors,  ad- 
ministrators, and  assigns  absolutely ;  and  in  case  the  said 
William  Turner  Ward,  and  Margaret  his  wife,  or  the 
said  Mary  Hervey,  shall  happen  to  depart  this  life  in  the 
lifetime  of  the  said  Wm.  Whitelock,  without  leaving  such 
lawful  issue  them  or  her  surviving,  then  that  the  part, 
share,  or  proportion  of  the  said  effects  hereinbefore  limit- 
ed to  or  for  the  use  of  them  or  her  so  dying  as  last  afore- 
said, shall  go  and  be  to  and  for  the  only  use,  benefit, 
and  advantage  of  the  survivor  of  them  the  said  Wm. 
Turner  Ward,  and  Margaret  his  wife,  and  Mary  Hervey, 
their  and   her   executors,    administrators,  and   assigns. 
And  this  indenture  further  witnesseth,  that  for  the  better 
enabling  the  said  Joseph  Ward  to  recover,  receive,  and 
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get  in  all  or  any  sum  or  sums  of  money  secured  to  the 
said  Wm.  Whitelock  on  mortgage  of  any  lands,  tene- 
ments, or  hereditaments,  and  for  the  considerations  afore- 
said, he  the  said  Wm.  Whitelock  hath  granted,  bar- 
gained, sold,  assigned,  transferred,  and  set  over,  and  by 
these  presents  doth  grant,  bargain,  sell,  assign,  transfer,  and 
set  over  unto  the  said  Joseph  Ward,  his  executors,  admi- 
nistrators, and  assigns,  all  and  every  the  messuages,  lands, 
tenements,  and  hereditaments,  and  parts  and  shares  of  mes- 
suages, lands,  tenements,  and  hereditaments,  v^hatsoever 
and  wheresoever  situate  in  the  kingdom  of  Great  Britain, 
of  or  to  which  the  said  Wm.  Whitelock  is  seised  or  entitled 
in  mortgage,  or  which  is  or  are  in  any  way  vested  in  him 
by  way  of  mortgage  for  any  term  of  years,  in  fee  or  other- 
wbe,  in  possession,  reversion,  remainder,  and  expectancy, 
and  particularly  described  in  the  several  indentures  or 
instruments  of  mortgage,  with  their  and  every  of  their 
appurtenances;  and  all  the  estate,  right,  title,  interest, 
term  and  terms  of  years  yet  to  come  and  unexpired,  use, 
trust,  possession,  benefit,  claim,  and  demand  whatsoever 
at  law  and  in  equity  of  him  the  said  Wm.  Whitelock,  of, 
in,  to,  or  out  of  the  said  premises,  to  have  and  to  hold 
the  said  several  messuages,  lands,  tenements,  and  here- 
ditaments, and  parts  and  shares  of  messuages,  lands,  tene- 
ments, and  hereditaments,  and  all  and  singular  other  the 
premises  hereby  assigned,  or  intended  so  to  be,  with  the 
appurtenances,  unto  the  said  Joseph  Ward,  his  executors, 
administrators,  and  assigns,  from  henceforth  for  and 
during  all  the  rest,  residue,  and  remainder  of  the  several 
terms  of  years  limited  or  created  by  the  said  several  in« 
dentures  or  other  instruments  of  mortgage,  to  come  and 
unexpired  therein,  but  subject  nevertheless  to  such  right 
or  equity  of  redemption  as  was  subsisting,  and  as  the 
same  premises  were  subject  to  under  and  by  virtue  of  the 
same  several  indentures  or  other  instruments  of  mort- 
gage, and  to  the  several  provisoes  and  agreements  for 
redemption  therein  contained,  and  subject  also  to  the 
several  trusts  hereinbefore  declared  concerning  the  said 
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Stuns  of  money  secured  by  the  said  several  mortgages. 
And  it  is  hereby  declared  and  agreed  between  and  by 
the  said  parties  to  these  presents,  and  more  particularly 
the  said  Wm.  Whitelock  doth  hereby  for  himself,  his 
heirs,  executors,  and  administrators,  declare,  covenant, 
and  agree  that  the  receipt  or  receipts  in  writing  of  the 
said  Joseph  Ward,  his  executors,  administrators,  and 
assigns,  for  all  the  principal  money  and  interest,  stocks 
or  funds,  debts,  sum  and  sums  of  money  due  or  owing  to 
or  belonging  to  the  said  Wm.  Whitelock,  or  otherwise 
payable  to  him,  his  executors,  administrators,  or  assigns, 
upon  or  by  virtue  of  any  security  or  securities  whatso- 
ever, shall  effectually  discharge  the  person  or  persons  to 
whom  the  same  shall  be  respectively  given,  from  being 
answerable  or  accountable  for  the  misapplication  or  non- 
application  of  the  monies  therein  respectively  mentioned 
to  be  received,  and  from  being  bound  or  concerned  to 
see  to  the  application  thereof,  or  of  any  part  thereof. 
And  the  said  Wm.  Whitelock  hath  made,  ordained,  con- 
stituted and  appointed,  and  by  these  presents  doth  make, 
ordain,  constitute,  and  appoint  the  said  Joseph  Ward, 
and  his  heirs,  his  true  and  lawful  attorney  and  attorneys, 
irrevocably  for  him,  and  in  his  name  or  otherwise,  (never- 
theless upon  the  trusts  aforesaid,)  to  ask,  demand,  sue 
for,  recover  and  receive  all  and  every  the  debts,  sum  and 
sums  of  money,  and  personal  estate  and  effects  so  due, 
owing,  or  belonging  to  the  said  Wm.  Whitelock,  and 
upon  the  receipt  thereof,  or  of  any  part  thereof,  receipts, 
releases,  and  other  acquittances  to  make,  sign,  seal,  exe- 
cute, and  give  for  and  in  the  name  of  him  the  said  Wm. 
Whitelock,  or  otherwise,  and  upon  non-payment  thereof, 
or  of  any  part  thereof,  to  bring  any  action  or  actions,  or 
file  any  bill  or  bills  in  equity  for  the  recovery  of  the  same 
in  such  manner  and  form  as  he  the  said  Joseph  Ward  or 
his  heirs  shall  think  proper ;  and  generally  to  do,  execute, 
and  perform  all  other  lawful  acts,  deeds,  matters,  and 
things  for  collecting,  recovering,  and  receiving  the  same 
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sum  and  sums  of  money,  debts,  dues,  and  demands,  or 
any  of  them,  as  fully  and  effectually  to  all  intents  and 
purposes  as  he  the  said  Wm.  Whitelock  in  his  own  proper 
person  might  or  could  do  were  he  personally  present 
and  actually  did  the  same,  hereby  ratifying,  confirming, 
and  allowing  all  and  whatsoever  his  said  attorney  or  at- 
torneys, or  either  of  them,  shall  lawfully  do  or  cause  to 
be  done  in  the  premises.  And  lastly,  he  the  said  Wm. 
Whitelock  doth  hereby  for  himself,  his  heirs,  executors, 
and  administrators,  covenant,  promise,  and  agree  to  and 
with  the  said  Joseph  Ward,  his  executors  and  adminis- 
trators, that  he  the  said  Wm.  Whitelock,  his  heirs,  exe- 
cutors, and  administrators,  and  all  and  every  other  person 
or  persons  having  or  claiming,  or  who  shall  or  may  have 
or  claim  any  estate,  right,  title,  or  interest  at  law  or  in 
equity,  of,  in,  to,  or  out  of  the  said  personal  estate  and 
effects,  or  any  part  or  parcel  thereof,  intended  to  be  here- 
by assigned  and  transferred,  by,  from,  or  under  him,  them, 
or  any  of  them,  shall  and  will,  from  time  to  time,  and  at 
all  tunes  hereafter,  at  the  request  of  the  said  Joseph 
Ward,  his  executors  or  administrators,  make,  do,  acknow- 
ledge, sign,  pass,  and  execute,  or  cause  and  procure  to 
be  made,  done,  acknowledged,  signed,  passed,  and  exe- 
cuted all  and  every  such  further  and  other  lawful  and 
reasonable  acts,  deeds,  things,  devices,  transfers,  assign- 
ments, releases,  conveyances  and  assurances  in  the  law 
whatsoever,  for  the  further  and  better  assigning  and  trans- 
ferring all  and  singular  the  said  personal  estate  and 
effects  hereby  assigned  and  transferred,  or  intended  so 
to  be,  and  every  part  thereof,  with  the  appurtenances, 
unto  the  said  Joseph  Ward,  his  executors,  administrators, 
and  assigns,  (upon  the  trusts  aforesaid,) — Be  the  same  by 
any  lawful  ways  or  means  whatsoever — ^as  by  the  said 
Joseph  Ward,  his  executors  or  administrators,  or  the 
person  or  persons  for  the  time  being  entitled,  or  his  or 
their  counsel  learned  in  the  law,  shall  be  lawfully  and 
reasonably  advised  or  devised  and  required^    In  witness 
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whereof  the  said  parties  to  these  presents  have  hereuuto 
set  their  bands  and  seals  the  day  and  year  first  above 
written.  William  Whitelock. 

Joseph  Ward. 

After  the  execution  of  this  indenture  it  was  delivered 
by  Mr.  Whitelock  to  the  trustee,  Joseph  Ward,  who  ever 
afterwards  retained  it  in  his  possession.  Whitelock  died 
in  June,  1836.  Mary  Hervey  died  in  his  life-time,  leaving 
two  children,  William  Whitelock  Hervey,  and  Dorothy 
Ann  Hervey.  Upon  Mr.  Whitelock's  death  it  turned  out 
that  he  had  made  his  will,  dated  5th  July,  1833,  by  which, 
after  directing  the  payment  of  his  debts,  funeral,  and  tes- 
tamentary expenses,  he  bequeathed  to  the  Rev.  William 
Fisher  Audland  and  Robert  Moser,  his  executors,  certain 
mortgaged  premises,  with  the  principal  money  and  interest 
secured  thereon;  also  the  sum  of  300/.  in  the  3  per  cent, 
consolidated  bank  annuities,  then  standing  in  his  name ; 
also  an  instrument  or  policy  of  assurance,  by  which  his  life 
was  insured  in  the  Norwich  Union  Life  Insurance  Society 
Office  in  the  sum  of  1000/.  upon  trust,  as  to  the  mortgage 
money  and  the  consols  for  the  benefit  of  the  said  Dorothy 
Ann  Hervey;  and  as  to  the  said  policy  of  1000/.  for  the 
benefit  of  the  said  William  Whitelock  Hervey.  And  he 
bequeathed  unto  the  said  William  Whitelock  Hervey  all 
his  household  goods  and  furniture,  plate,  linen,  and  china, 
books,  prints,  and  pictures,  clothes  and  wearing  apparel. 
And  as  to  all  other  the  residue  of  his  estate  and  effects  the 
testator  bequeathed  the  same  unto  the  said  William  Fisher 
Audland  and  Robert  Moser  upon  trust  also  for  the  benefit 
of  the  said  William  Whitelock  Hervey  and  Dorothy  Ann 
Hervey  in  equal  shares. 

The  bill,  which  was  filed  in  this  cause  by  Joseph 
Ward  the  trustee  and  William  Turner  Ward  and  Mar- 
garet his  wife  against  Audland  and  Moser  the  executors, 
and  William  Whitelock  Hervey  and  Dorothy  Anne  Her- 
vey, after  stating  the  indenture  and  facts  aforesaid,  and 
that  the  testator,  when  he  made  his  will,  was  possessed 
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of  or  entitled  to  considerable  personal  property  besides 
the  property  mentioned  and  comprised  in  the  indenture, 
further  went  on  to  state,  that  the  said  defendants,  William 
fisher  Audland  and  Robert  Moser,  shortly  after  the 
death  of  the  said  testator,  proved  his  will,  and  that  although 
they  were  aware  that  the  said  testator  had  executed  said 
indenture  of  7th  July,  1826,  and  that  said  indenture  was 
still  in  existence  and  in  the  possession  of  plaintiff,  Joseph 
Ward,  they  possessed  themselves,  as  such  legal  personal  re- 
presentatives, of  the  personal  estate  and  effects  of  the  said 
testator  to  a  considerable  amount,  and  much  more  than 
sufficient  for  the  payment  of  all  his  just  debts  and  funeral 
and  testamentary  expenses.  That  as  soon  as  the  plaintiffs 
were  aware  of  the  death  of  the  said  testator,  and  that  he 
bad  by  bis  said  will  appointed  said  defendants,  William 
Fisher  Audland  and  Robert  Moser,  his  executors,  they 
gave  notice  of  said  indenture  of  the  7th  July,  1826,  and 
of  the  contents  or  the  material  parts  thereof  to  said  de- 
fendants, William  Fisher  Audland  and  Robert  Moser. 
That  notwithstanding  such  notice  said  defendants,  William 
Fisher  Audland  and  Robert  Moser,  continued  to  retain 
the  whole  of  the  personal  estate  and  effects  of  said  testa- 
tor, and  refused  to  acknowledge  the  validity  of  said  in- 
denture of  7th  July,  18S6,  or  to  deliver  up  to  said  plaintiff, 
Joseph  Ward,  as  such  trustee  as  aforesaid,  any  part  of 
the  estate  of  said  testator.  And  the  said  bill  prayed  that 
said  indenture  of  7th  July,  1826,  might  be  established  and 
the  trusts  thereof  carried  into  execution,  and  that  an  ac- 
count might  be  taken  of  the  personal  estate  of  said  testator 
which  had  been  possessed  or  received  by  said  defendants, 
William  Fisher  Audland  and  Robert  Moser,  and  also  an 
account  of  said  testator's  funeral  expenses  and  just  debts, 
and  that  the  residue  of  said  testator's  personal  estate  and 
effects  might  be  ascertained,  and  that  said  defendants, 
William  Fisher  Audland  and  Robert  Moser,  might  be  de- 
creed to  assign,  transfer,  deliver  up  and  pay  to  plaintiff, 
Joseph  Ward,  the  whole  of  the  residue  of  such  personal 
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estate  of  what  nature  or  kind  soever  the  same  might  be  and 
consist,  in  order  that  the  trusts  of  said  indenture  of  7th 
July,  1826,  might  be  carried  into  execution.  The  answers 
stated,  that  the  said  testator  was  not,  after  the  execution 
of  the  indenture  of  7th  July,  1826,  possessed  of  or  entitled 
to  any  personal  property  besides  the  property  mentioDed 
and  described  and  purporting  to  be  comprised  in  said  in- 
denture, save  that  part  of  his  furniture  and  farming  stock 
might  have  been  changed  and  other  furniture  and  stock 
substituted.  That  the  said  testator's  estate  and  effects  were 
not  however  of  considerable  amount,  and  the  following 
was  an  account  of  the  particulars  of  which  they  consisted, 
namely,  cash  in  the  testator's  hands,  61.  6#.,  cash  at  his 
bankers,  25/.  I3s.  9c/.,  300/.  three  per  cent,  consolidated 
bank  annuities,  546/.  or  thereabouts  due  on  two  mortgages 
in  fee  of  certain  customary  lands  from  the  Rev.  Thomas 
Hervey  and  his  representatives,  and  the  deeds  for  se- 
curing which  the  defendants,  the  executors,  had  in  their 
hands ;  1070/.  18«.,  due  on  a  policy  on  testator's  life,  which 
policy  was  also  in  the  hands  of  the  defendants  the  exe- 
cutors ;  arrears  of  tithes,  and  furniture,  fixtures,  and  a  few 
household  and  other  effects  of  small  amount,  and  not  ex- 
ceeding in  value  the  sum  of  S2SL  or  thereabouts,  which 
the  defendants,  the  executors,  possessed  and  retained;  and 
the  answer  did  not  allege  that  the  mortgage  money,  or  the 
money  secured  by  the  poUcy,  or  the  household  goods  and 
furniture,  or  the  consols  or  any  part  thereof,  was  wanted 
for  the  payment  of  the  testator's  debts  or  funeral  or  tes- 
tamentary expenses. 

The  Vice-chancellor  having  on  the  14th  July,  1837, 
dismissed  the  bill,  the  plaintiffs  now  appealed  from  that 
decision. 

The  Solicitor 'General^  Mr.  Cooper^  and  Mr.  K.  Parker^ 
for  the  appellants. — It  must  now  be  considered  as  the 
settled  rule  with  regard  to  voluntary  deeds,  that  where  the 
right  of  the  plaintiff  rests  merely  in  contract,  where  no 
estate  passes^  but  there  is  merely  an  agreement,  as  to  con- 
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▼ey  land,  to  transfer  stocky  to  assign  a  bond  debt,  or  other 
chose  in  action,  this  Court  will  not  interfere.  This  is  the 
principle  upon  which  the  recent  decisions  in  different 
branches  of  the  Court  have  proceeded,  and  there  is  not 
the  slightest  intention  to  question  it.  But  the  case  is 
widely  changed  where  there  has  been  actually  a  convey- 
ance of  the  land,  a  transfer  of  the  stock,  an  assignment 
of  the  chose  in  action:  then  the  cestui  que  trust  may 
sustain  a  suit  against  the  trustee,  and  the  trustee  may  file 
his  bill  to  have  protection  and  indemnity  against  conflicting 
claimants. 

Mr.  Whitelock  probably  made  the  settlement  now  in 
question  with  a  view  of  saving  the  legacy  duty.  As  it  was 
delivered  to  the  trustee,  the  legacy  duty  will  not  attach  to 
the  property  assigned  by  it ;  this  it  is  fair  to  notice.  It 
will  hardly  be  contended  on  the  other  side  that  this  set- 
tlement could  be  at  all  affected  by  the  subsequent  will  as 
respects  any  property  which  Mr.  Whitelock  was  possessed 
of  at  the  time  when  the  settlement  was  made,  and  the 
estate  in  which  can  be  shown  to  have  passed  out  of  him 
and  to  have  vested  in  the  plaintiff,  Joseph  Ward,  the 
trustee.  It  is  only  to  such  personal  chattels  and  choses  in 
action  as  Mr.  Whitelock  was  possessed  of  in  July,  1826, 
the  date  of  the  assignment,  that  the  claim  of  the  plain- 
tiffs extends.  In  Fillers  v.  Beaumont,  I  Vernon,  100, 
Lord  Nottingham  held,  that  a  voluntary  settlement  with- 
out power  of  revocation  binds  the  party,  and  is  not  de- 
feated by  a  subsequent  will.  In  Boughton  v.  Boughton^ 
1  Atkyns,  625,  Lord  Hardwicke  held,  that  a  subsequent 
will  would  not  affect  a  voluntary  deed  kept  by  the  maker 
and  not  cancelled.  In  the  notes  to  those  cases  may  be 
found  a  multitude  of  other  authorities,  the  names  even  of 
which  it  is  not  necessary  to  mention. 

The  question  here  is,  what  estate,  right,  or  interest  was 
conveyed,  transferred,  or  assigned  by  Mr.  Whitelock  the 
settlor  to  the  plaintiff^  Joseph  Ward,  the  trustee  ?  Was 
that  estate  or  right  or  interest  transferred,  conveyed,  or 
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assigned  that  would  enable  the  trustee  to  recover  any  of 
the  property,  the  subject  of  the  settlement,  without  coming 
into  a  court  of  equity  for  a  specific  performance  of  a 
contract?  In  fact,  is  the  instrument  of  July,  1826,  an 
assignment  or  a  contract  ?  Is  it  a  trust  executed,  or  a 
trust  executory  ?  This  question  can  only  be  solved  by 
considering  the  nature  of  the  property  comprehended 
in  the  deed.  What  is  the  property  ?  a  mortgage ;  house- 
hold furniture,  and  other  personal  chattels;  a  policy  of  in- 
surance on  the  settlor's  life;  and  a  small  sum  of  consols. 
Now  of  these  the  last  may  he  disposed  of  at  once.  It  is  a 
chose  in  action,  which,  under  the  statutes  creating  the 
public  funds,  can  only  be  transferred  in  a  particular  mode; 
no  deed  or  other  instrument  alone  sufRces  to  change  the 
property.  If  there  be  an  agreement  to  transfer  stock  for 
a  pecuniary  consideration,  as  to  sell  1000/.  consols  for 
900/.  cash,  and  a  breach  of  such  agreement,  no  bill  will 
lie  for  a  specific  performance,  much  less  would  such  a  bill 
lie  in  the  case  of  a  volunteer.  It  is  true  there  may  be  an 
action  for  damages  for  breach  of  an  agreement  to  transfer 
stock;  but  in  a  case  Uke  the  present,  the  agreement  being 
voluntary,  the  damages  would  be  only  nominal,  and  we  are 
willing  to  admit,  in  order  to  strip  the  discussion  of  irrele- 
vant matter,  that  when  only  nominal  damages  would  be 
given  at  law,  a  court  of  equity  would  not  afford  more  sub- 
stantial  relief. 

Our  argument  then  will  be  confined  to  the  mortgage, 
the  household  furniture  and  other  personal  chattels,  and 
the  policy.  As  regards  these,  was  there  not  such  an  es- 
tate, right,  or  interest  conveyed,  transferred,  or  assigned, 
as  without  the  aid  of  this  Court  might  be  enforced  at 
law? 

First,  take  the  mortgage,  that  is  to  say,  the  money 
secured,  546/.,  and  the  premises  upon  which  the  same 
was  secured.  Consider  the  operation  of  the  settlement 
as  regards  the  money — it  is  a  chose  in  action.  Every- 
body knows  that  the  old  common  law  would  not  permit 
the  transfer  of  the  right  to  a  thing.    It  prohibited  the 
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transfer  of  the  right,  as  tending  to  encourage  litigiousness 
and  maintenance.    This  rule,  however,  being  found  ill- 
suited  to  increasing  commercial  transactions,  has  been 
long  since  abrogated  as  regards  certain  species  of  choses 
in  action.     Of  certain  choses  in  action,  there  may  now  be 
an  unrestricted  unqualified  assignment.    As  regards  other 
species  of  choses  in  action,  the  rule  has  been  relaxed,  so 
as  to  be  a  mere  form — a  shadow  without  substance.     Now 
what  are  the  kinds  of  choses  in  action  which  admit  of  an 
unqualified  assignment?     Bills  of  exchange  and  bills  of 
lading  may  now  be  assigned  by  the  custom  of  merchants. 
Promissory  notes  may  be  assigned  by  the  statute  of  Ann. 
With  respect  to  these  three  species  of  choses  in  action, 
partly  by  custom  narrowing  and  derogating  from  the  old 
common  law,  thus  approaching  the  civil  law,  which  per- 
mits the  assignment  of  choses  in  action  in  general,  and 
partly  by  virtue  of  the  statute  law,  the  assignee  may  sue 
in  his  own  name-    In  respect  however  to  other  species  of 
choses  in  action,  as  bonds,  policies,  debts,  &c.,  there  can- 
not be  such  an  assignment  as  will  entitle  the  assignee  to 
sue  in  his  own  name*     But  there  has  long  been  intro- 
duced and  recognized  in  the  common  law  courts,  a  doc- 
trine and  practice  acknowledging  and  giving  effect  to  an 
assignment  of  such  choses  in  action  for  all  practical  and 
useful  purposes.    The  asssignee  is  the  only  person  to 
whom  the  courts  of  common  law  look;   they  take  no 
notice  of  the  assignor,  except  that  it  has  not  yet  been 
held  that  he  can  be  examined  as  a  witness.    There  was 
an  inclination  in  some  of  the  judges,   who,  like   Lord 
Mansfield,  were  desirous  of  enlarging  the  common  law 
jurisdiction,  to  permit  him  to  be  examined  as  a  witness, 
but  a  decision  of  Lord  Kenyon,  who  thought  it  better 
stare  super  antiquas  vias,  stopped  any  extension  of  juris- 
diction in  that  direction.     The  only  difference  then  be- 
tween the  first  three  species  of  choses  in  action,  and  the 
other  species  last  referred  to  (bonds,  policies,  and  debts,) 
is,  that  the  assignees  of  the  former  may  sue  in  their  own 
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names,  while  the  assignees  of  the  hitter  most  sue  in  the 
names  of  their  assignors.  The  latter  assignees  have  not 
a  whit  the  less  property  in  the  choses  in  action.  They 
want  not  even  the  leave  of  the  assignor  to  sue,  and  the 
assignor  cannot  stop  or  defeat  the  action.  This  is  abun* 
dantly  clear  from  the  text-books.  That  the  assignee  may 
sustain  an  action  in  the  name  of  the  assignor,  although 
the  latter  had  become  bankrupt,  was  decided  in  Winch  v. 
Keelejff  1  Term  Reports,  619.  The  assignee  of  a  debt, 
bringing  his  action  in  the  name  of  the  assignor,  who  had 
become  bankrupt,  the  bankruptcy  was  pleaded,  and  the 
replication  bebg  the  assignment  of  the  debt,  the  practice 
was  discussed  upon  a  demurrer  to  the  replication.  Morley 
V.  FreaVj  6  Bingham,  547,  and  other  cases.  That  the 
assignee  cannot  defeat  the  action  by  releasing  it,  appears 
from  Legh  ▼.  Legh^  1  Bosanquet  &  Puller,  447,  in  which 
it  was  held,  that  if  the  obligor  in  a  bond,  after  notice  of 
its  being  assigned,  take  a  release  from  the  obligee,  and 
plead  it  to  an  action  brought  by  the  assignee  in  the  name 
of  the  obligee,  the  Court  will  set  the  plea  aside,  and  will 
not,  under  these  circumstances,  allow  the  obligor  to  plead 
payment  of  the  bond.  There  are  other  authorities  to  the 
same  effect. 

It  may  be  said,  how  could  the  plaintiff,  Joseph  Ward, 
sustain  an  action  for  this  money,  it  appearing  from  the 
answer  that  he  is  not  in  possession  of  the  original  instru- 
ment by  which  the  debtor  binds  himself:  the  mortgage 
deed  is  in  the  hands  of  the  defendants,  the  executors ; 
that  certainly  may  be  sometimes  an  obstacle.  But  the 
possession  of  this  deed  may  or  may  not  be  necessary,  ac- 
cording to  circumstances.  The  defendant  at  law,  if  not 
apprised  that  the  plaintiff  had  it  not,  would  probably  not 
require  it  to  be  produced,  and  would  be  satisfied  with  the 
assignment  being  proved.  Since  the  new  rules  for  regu- 
lating the  practice  in  the  common  law  courts  have  come 
into  operation,  it  is  believed  that  there  has  been  a  great 
change  as  regards  the  production  of  instruments.  Actions 
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may  be  brought  and  verdicts  recovered ,  and  no  more  seen 
of  the  original  documents  upon  which  they  are  founded, 
than  we  all  are  aware  is  seen  in  our  courts,  where  the 
execution  is  seldom  disputed.  Besides,  the  majority  of 
pleas  require  no  production.  It  is  only  if  non  est  factum 
is  pleaded  that  the  bond  need  be  produced  and  the  exe- 
cution proved.  The  following  are  common  pleas  in  debt 
on  bond,  and  necessitate  no  production : — accord  and 
satisfaction,  duress,  illegal  consideration,  (as  restraint  of 
trade,  gambling,  sale  of  office,  usury,  simony,  &c.,)  infancy, 
payment,  release,  and  set-off.  But  supposing  the  instru- 
ment, the  mortgage  deed,  were  called  for,  might  not  a 
production  of  it  be  compelled  by  a  subpoena  duces  tecum  ? 
Under  a  subpoena  duces  tecum  the  deed  must  be  in  Court 
at  the  trial,  and  it  must  be  given  in  evidence,  unless  any 
lawful  or  reasonable  excuse  could  be  shown  for  with- 
holding it.  No  excuse  could  avail  against  the  covenants 
contained  in  the  settlement  of  July,  1826.  It  is  sub- 
mitted, therefore,  that  the  assignee  of  a  chose  in  action 
may  recover  it  at  law  without  the  slightest  difficulty.  The 
effect  of  the  settlement  of  July,  1826,  upon  the  premises 
on  which  the  mortgage  is  secured,  still  remains  to  be 
noticed.  The  settlement  being  a  mere  assignment,  the  per- 
son who  framed  it  must  have  considered  it  most  probable 
that  the  mortgage  was  for  a  term  of  years ;  and  if  that  had 
been  so,  whether  the  premises  had  been  freehold  or  copy- 
hold, (a  license  in  the  latter  case  for  originally  creating 
the  term  having  been  obtained  from  the  lord,)  the  settle- 
ment would  of  course  have  vested  the  legal  estate  for  the 
term  in  the  plaintiff  J.  Ward,  and  there  could  have  been 
no  doubt  of  the  relation  of  trustee  and  cestui  que  trust 
having  been  effectually  created ;  and  either  the  trustee  or 
the  cestui  que  trust  might  have  come  here  to  have  the 
trusts  executed.  But  it  seems  from  the  answer  and  the 
schedule  (and  there  is  no  ground  for  not  thinking  them 
correct,)  that  the  mortgage  was  a  mortgage  in  fee  of  cus- 
tomary lands.  As  regards  therefore  the  mortgaged  pre- 
nuses,  the  mortgage  not  being  for  years,  but  in  fee,  the 
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settlement  does  not,  as  we  admit,  advance  our  case.  It 
effects  what  the  general  rules  of  law  would  have  effected 
in  its  absence.  It  is  a  declaration  that  the  settlor  and  his 
copyhold  heir  is  a  trustee  of  the  premises  for  whosoever 
may  be  entitled  to  the  mortgage  money  until  such  time  as 
the  mortgage  money  is  paid  off.  This  is  the  general  doc- 
trine of  the  Court  if  there  be  no  declaration  of  the  kind 
in  the  deed.  But  there  is  this  circumstance  worthy  of 
remark  in  connexion  with  the  mortgaged  premises.  The 
legal  estate  being  in  the  copyhold  heir,  for  whom  is  he  a 
trustee?  Both  the  plaintiffs  and  the  defendants,  the 
executors,  are  volunteers,  the  money  not  being  wanted  to 
pay  debts, — to  whom  is  the  copyhold  heir  to  surrender  ? 
At  whose  direction  is  he  to  surrender  ?  Suppose  a  bill 
were  filed  by  the  defendants,  the  executors,  would  the 
Court,  with  a  knowledge  of  the  circumstances,  decree  him 
to  surrender  to  them,  or  as  they  may  direct  ?  Suppose 
he  were  to  file  a  bill  against  the  defendants  and  the  plain- 
tiffs to  have  the  guidance  of  the  Court  to  whom,  or  ac- 
cording to  whose  direction,  he  should  surrender,  there 
being  no  debts,  the  Court  must,  according  to  the  autho- 
rities, decree  a  surrender  in  favour  of  the  plaintiffs,  the 
rule  being  that  the  first  deed  and  the  last  will  is  to  take 
effect ;  Clavering  v.  Claveritigy  2  Vernon,  473.* 

Next,  take  into  consideration  the  household  furniture 
and  other  personal  chattels.  It  may  probably  be  con- 
tended by  the  defendants,  that  no  right  or  title  in  these 
personal  chattels  could  pass  to  the  plaintiff,  J.  Ward ;  that 
he  cannot  recover  them  at  law,  inasmuch  as  there  was  no 
delivery,  the  settlor,  Mr.  Whitelock,  continuing  in  pos- 
session of  them.  Now  it  is  very  true  that  in  general  at 
law  as  against  creditors  the  continuance  of  possession  is  a 
badge  of  fraud,  and  invalidates  any  sale  or  pretended  sale. 
Cases  of  this  kind  perpetually  occur  in  bankruptcy ;  but 
is  there  no  exception  to  this  rule  ?  Do  courts  of  law 
never  inquire  whether  the  continuance  of  possession  by 
the  assignor  may  not  be  consistent  with  the  transaction  ? 
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Are  there  no  cases  where  from  the  nature  of  the  transac- 
tion the  possession  must  be  continued  ?  And  in  those 
cases  has  it  not  been  held,  that  although  there  was  no 
delivery,  although  the  possession  was  continued,  yet  that 
the  property  in  the  personal  chattels  passed  to  the  as- 
signee ?  And  when  that  possession  ceased,  according  to 
the  terms  of  the  transaction,  have  not  such  assignees  reco- 
vered? There  are  such  cases.  The  leading  case  is 
Cadogan  v.  Kennett,  2  Cowper,  432.  Lord  Mansfield 
there  supported  a  settlement  of  household  furniture  against 
creditors,  although  the  furniture  remained  in  the  settlor's 
possession,  such  possession  being  in  conformity  with  the 
trusts  of  the  settlement.  In  Edwards  v.  Harben,  2  Term 
Reports,  587,  there  was  a  bill  of  sale  of  goods,  which  it 
was  agreed  should  be  left  in  the  possession  of  the  vendor 
a  limited  time.  It  was  laid  down  by  Mr.  Justice  BuUer, 
that  when  the  conveyance  is  absolute,  the  possession  must 
be  delivered  immediately;  but  that  when  it  is  conditional^ 
it  will  not  be  rendered  void  by  the  vendor's  continuing  in 
possession  until  the  condition  is  performed.  Of  course 
the  principle  is  the  same  whatever  be  the  condition  or 
terras.  Here  the  condition  was,  that  Mr.  Whitelock 
should  have  the  enjoyment  of  the  furniture  during  his 
life.  Jarman  v.  WooUoton^  3  Term  Reports,  619;  Hase- 
Union  V.  Gt7/,  in  note  to  the  same  case.  In  Dewey  v. 
Bayniun,  6  East,  257,  the  same  question  was  much  dis- 
cussed before  Lord  Ellenborough.  The  husband  re- 
mained in  possession  of  valuable  furniture  which  he  had 
settled.  The  settlement  was  deemed  good,  the  posses- 
sion being  consistent  with  the  deed.  Chief  Justice  Tin- 
dal,  in  Reed  v.  Wilmott,  5  Moore  &  Payne,  553,  held  a 
mortgage  of  chattels,  without  delivery  of  possession,  to  be 
valid,  if  the  mortgagor's  continuing  in  possession  was  con* 
formable  with  the  terms  of  the  deed. 

But  it  will  be  perhaps  urged,  that  in  all  these  cases 
there  was  a  valuable  consideration,  and  that  in  the  case 
now  under  argument  there  is  none.     With  all  submission, 
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however,  that  is  not  the  real  question.  The  real  question 
is,  not  whether  there  was  or  was  not  consideration,  but 
whether  that  property,  right,  or  interest  in  the  furniture 
and  other  personal  chattels  passed  to  the  plaintiff,  J.Ward 
the  trustee,  which  would  enable  him  to  recover  them  by 
action.  Now  if  there  was  consideration,  the  cases  cited 
prove  that  he  could  recover.  If  500/.  consideration  had 
been  paid,  the  retaining  of  possession  by  Mr.  Whitelock 
would,  according  to  the  authorities,  have  been  immaterial. 
Well,  then,  can  any  difference  be  caused  by  the  absence 
of  consideration  ?  There  is  no  difference  whatever,  unless 
the  instrument  which  conveys,  or  attempts  to  convey,  is  a 
simple  contract  and  not  a  specialty.  In  every  action 
brought  upon  an  instrument  not  under  seal,  a  simple  con- 
tract, the  consideration  must  be  stated  and  proved.  If 
this  settlement  then  had  not  been  under  seal,  the  consi- 
deration must  have  been  proved ;  but  being  under  seal,  it 
is  not  requisite  to  allege  or  prove  any  consideration.  The 
want  of  consideration  cannot  be  pleaded  to  a  specialty;  you 
can  only  get  rid  of  it  by  showing  that  the  consideration 
was  illegal,  immoral,  contrary  to  the  policy  of  the  law. 
That  no  money  passed  is  wholly  unimportant.  Take  a 
bond,  for  instance ;  it  is  good  at  law  against  the  obligor, 
although  voluntary.  Equity  too  would  not  interfere  to 
prevent  the  obligee  suing,  merely  because  it  was  a  gift. 
There  must  be  fraud  for  the  Court  to  intervene.  So,  such 
a  bond  is  good  against  the  executors  of  the  obligor  if 
there  be  no  debts.  In  Lechmere  v.  Lord  Carlisle,  3 
Peere  Williams,  211, 222,  Lord  Talbot,  after  saying,  that 
the  objection  that  the  plaintiff  in  that  case  was  a  volunteer, 
was  not  of  any  weight,  for  it  was  the  case  of  a  trust,  and 
every  cestui  que  trust,  whether  a  volunteer  or  not,  or  be 
the  limitation  under  which  he  claims  with  or  without  a 
consideration,  is  entitled  to  the  aid  of  a  Court  of  Equity, 
in  order  to  avail  himself  of  the  benefit  of  the  trust,  adds, 
"  any  voluntary  bond  is  good  against  an  executor  or  ad- 
ministrator, unless  some  creditor  be  thereby  deprived  of 
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his  debt  Indeed,  if  the  bond  be  merely  voluntary,  a 
real  debt,  though  by  simple  contract  only,  shall  have  the 
preference  ;  but  if  there  be  no  debt  at  all,  then  a  bond, 
however  voluntary,  must  be  paid  by  an  executor."  In 
Williamson  v.  Codrington,  1  Vesey,  sen.  511,  514,  Lord 
Hardwicke  says,  "  Undoubtedly  a  bill  may  be  for  satisfac- 
tion of  a  debt  out  of  assets  real  and  personal,  which  debt 
may  be  created  voluntarily  by  the  testator ;  for  though  one 
cannot  come  into  equity  to  supply  a  defect  in  a  voluntary 
deed  without  consideration,  or  in  many  instances  cannot 
come  for  specific  performance  of  such  an  agreement,  yet 
if  he  has  a  specialty,  he  does  not  want  proof  of  consi- 
deration ;  but  may  come  into  equity  as  well  as  law  to  have 
satisfaction  for  that  debt  on  that  specialty  out  of  assets; 
and  then  the  Court  will  not  send  it  to  law,  but  will  judge 
whether  he  has  a  specialty  or  not.  Indeed,  if  it  appears 
doubtful  to  the  Court,  whether  it  is  a  specialty  on  which 
an  action  at  law  could  be  maintained,  or  the  damages  so 
uncertain  that  it  could  not  be  settled  without  being  tried 
by  a  jury,  the  Court  will,  as  in  other  cases,  have  the  aid 
of  a  Court  at  law ;  but  unless  such  a  necessity,  will  not 
send  it  to  law  to  make  two  suits  out  of  one."  These  dicta 
touch  several  points  now  under  discussion. 

But  it  must  be  admitted  that  there  is  an  important  dis- 
tinction, which  has  been  already  alluded  to,  between  a 
specialty  in  which  a  sum  is  mentioned,  and  a  specialty 
merely  containing  a  covenant  to  do  something,  as  a  cove- 
nant to  convey.  In  the  case  of  a  sum  certain,  the  common 
law  Courts  give  the  full  amount  without  regard  to  whether 
there  is  consideration  or  not :  but  in  the  case  where  the 
specialty,  being  without  consideration,  only  contains  a  cove- 
nant, and  the  damages  are  uncertain,  a  jury  would  give 
only  nominal  damages  for  the  breach  of  it ;  and  it  has 
been  already  conceded,  that  in  our  Courts  no  better  relief 
could  be  obtained ;  Roberts  on  Fraudulent  Conveyances, 
pp.  660, 661.  In  the  present  instance,  however,  as  regards 
the  household  furniture  and  other  personal  chattels,  the 
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settlement  rests  not  on  covenant ;  the  property  actually 
passed,  the  possession  continued  by  Mr.  Whitelock  being 
compatible  with  the  deed.  In  trover  therefore  as  against 
the  defendants,  the  executors,  a  jury  would  be  directed 
to  give  the  full  value. 

Now  the  policy  with  the  Norwich  Life  Insurance  Office. 
— This  is  one  of  those  species  of  choses  in  action  of  which 
there  cannot  be  what  in  strictness  is  called  an  assignment; 
that  is  to  say,  an  assignment  which  enables  the  assignee 
to  sue  in  his  own  name.  But  there  can  be  a  quasi  assign- 
ment, one  which  entitles  the  assignee  to  sue  in  the  names 
of  the  assignor  and  his  personal  representatives.  All 
therefore  that  has  been  said  relative  to  tlie  assignment  of 
the  mortgage  money  applies  to  the  assignment  of  this 
policy. 

Having  thus  considered  the  difierent  kinds  of  personalty 
assigned  by  the  settlement  of  July,  1826,  it  remains  only 
to  notice  some  of  those  cases  in  which  the  question  has 
x:ome  before  the  Court,  whether  there  has  been  that  as- 
signment of  choses  in  action  which  has  created  the  rela- 
tion of  trustee  and  cestui  que  trust  so  as  to  enable  equity 
jurisdiction  to  act  upon  such  choses  in  action.  In  Uniacke 
v.  Giles,  2  MoUoy,  257,  a  voluntary  deed  of  assignment  of 
a  <}ebt  of  639/.  had  been  executed,  but  the  assignor  never 
parted  with  the  deed,  and  it  was  supposed  to  have  been 
<lestroyed.  Lord  Manners  directed  an  issue  to  try  whe- 
ther the  deed  had  been  duly  executed  and  the  639k 
thereby  conveyed  in  trust;  and  upon  the  issue  being  found 
in  the  affirmative,  his  lordship  made  a  decree  establishing 
the  assignment.  Upon  a  rehearing  Sir  Anthony  Hart  had 
no  difficulty,  except  from  the  deed  not  having  been  deli- 
vered over.  He  says,  "  Have  you  found  any  case  on  the 
abstract  point,  where  the  owner  of  a  chose  in  action  executes 
a  voluntary  deed  assigning  the  chose  in  action,  and  keeps 
the  deed  of  assignment  in  his  possession,  deciding  that  he 
may  not  throw  the  deed  of  assigment  into  the  fire,  and  so 
completely  get  rid  of  it  if  he  pleases  ?  A  voluntary  deed, 
if  perfect,  will  be  executed  after  the  death  of  the  grantor, 
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because  between  the  executor  and  the  donee  there  is  no 
preferable  equity.  But  the  disposition  must  have  been 
final,  to  entitle  the  plaintiff  to  call  upon  the  Court  for  the 
execution  of  a  deed  not  forthcoming."  Where  the  deed 
has  been  delivered  to  the  trustee  this  case  is  an  authority 
for  the  plaintiffs.  If  the  deed  be  not  forthcoming,  no- 
thing could  be  recovered  at  law,  as  in  the  absence  of  the 
deed  it  would  be  requisite  to  prove  the  consideration.  In 
Foriescue  v.  Bamett,  3  Mylne  &  Keen,  36,  4f2,  a  policy  of 
insurance  upon  the  assignor's  life  was  voluntarily  assigned 
by  a  deed,  which  was  placed  in  the  hands  of  the  trustees. 
Sir  John  Leach  gave  effect  to  the  trust  created  notwith- 
standing the  assignor  had  afterwards  surrendered  the 
policy  and  received  the  consideration.  The  principle 
upon  which  he  went  was,  that  the  title  of  the  trustees  was 
perfect — that  the  gift  of  the  policy  was  complete.  The 
dictum  at  the  commencement  of  the  judgment  is  as  your 
lordship  has  had  occasion  to  observe,  (1  Mylne  &  Craig, 
SS9,)  somewhat  obscure.  The  learned  judge  perhaps 
meant  that  in  the  case  put,  the  bond  would,  in  the  adminis- 
tration of  assets,  be  regarded  as  against  volunteers  as  the 
property  of  the  assignee.  Godsatt  v.  Webb^  2  Keen,  99, 
was  also  a  voluntary  assignment  by  deed  of  a  policy  of 
insurance.  In  ColUnson  v.  Patirick^  2  Keen,  123,  a  bond 
was  assigned  by  a  voluntary  deed.  Both  those  cases  are 
relied  upon  by  the  plaintiffs.  Edwards  v.  Jones^  1  Mylne 
&  Craig,  226,  was  before  your  lordship.  There  was  no 
assignment  of  the  bond  by  deed ;  there  was  a  mere  me- 
morandum indorsed  upon  the  bond,  and  the  bond  was  not 
parted  with.  If  the  bond  had  been  parted  with,  no  ac- 
tion could  have  been  sustained,  as  consideration  must 
have  been  shown.  Anirobus  v.  Smith,  12  Vesey,  39,  was 
a  similar  case.  The  objection  taken  there  by  Sir  William 
Grant  was,  that  the  bill  was  in  effect  one  which  had  for  its 
object  to  have  a  legal  assignment. 

But  if  the  plaintiff'^s  right  be  after  all  deemed  doubtful — 
if  it  be  considered  as  uncertain  whether  such  an  estate 
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passed  to  the  plaintiff,  J.  Ward,  by  the  settlement  of  July, 
18S6,  as  enables  him  to  recover  at  law,  the  bill  ought  not 
to  have  been  dismissed,  but  retained  with  leave  to  bring 
an  action ;  and  upon  his  succeeding  in  that  action  the  ne- 
cessary accounts  should  be  directed.  This  was  the  course 
pursued  by  Lord  Thurlow  in  Caiman  v.  Sarrel,  1  Vesey, 
jun.  50. 

One  objection  is  still  left.  It  may  be  said,  assuming 
that  the  property  in  these  choses  in  action  and  personal 
chattels  was  conveyed  to  the  plaintiff,  J.  Ward,  by  the 
deed  of  July,  1826,  what  occasion  is  there  for  him  to  come 
here?  Why  does  he  not  bring  his  action  or  actions  ?  The 
answer  to  this  objection  is,  that  wherever  a  trust  has  been 
created,  not  only  the  cestui  que  trust  has  a  right  to  come 
to  this  Court  to  compel  the  trustee  to  account  and  pay 
over,  but  the  trustee  himself  has  a  right  to  come  and  ask 
the  Court  to  execute  the  trust.  He  has  a  right  to  do  so 
in  an  ordinary  case ;  a  fortiori  when  there  are  conflicting 
claimants.  Supposing  the  plaintiff,  J.  Ward,  had  filed 
such  a  bill,  making  the  executors  and  the  cestui  que  trusts 
both  under  the  will  and  the  settlement  defendants,  is  it 
not  clear  that  it  might  have  been  sustained  ?  Is  it  not 
equally  clear  that  the  cestui  que  trusts  under  the  settle- 
ment might  have  filed  a  bill  against  the  trustee,  the  exe- 
cutors, and  the  cestui  que  trusts  under  the  will,  to  have 
the  benefit  of  the  trusts  of  the  settlement ;  and  that  such 
bill  must  have  been  supported  ?  It  is  true  that  the  present 
bill  is  not  framed  as  if  it  were  the  bill  of  the  trustee  coming 
alone  to  have  the  assistance  and  indemnity  of  the  Court ; 
nor  as  if  it  were  the  bill  of  the  cestui  que  trusts  only.  But 
still,  it  is  submitted,  all  the  relief  required  may  be  given 
upon  the  record  as  it  is  now  framed,  without  violating  any 
of  our  rules  of  pleading.  Besides,  it  is  obviously  for  the 
advantage  even  of  the  defendants  that  a  decree  should  be 
made,  always  supposing  that  the  assignment  was  valid  to 
pass  the  property  in  the  choses  in  action  and  personal 
chattels.  There  are  difficulties  which  can  only  be  got  rid  of 
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by  a  suit.  How  can  the  executors  safely  bring  an  action 
to  recover  the  mortgage  money  or  the  money  secured  by 
the  policy  ?  Might  not  the  assignment  to  the  plaintiff, 
J.  Ward,  be  successfully  pleaded  ?  Can  the  copyhold  heir 
safely  surrender  the  mortgaged  premises  as  they  may 
direct  ?  Who,  with  a  knowledge  of  all  the  circumstances, 
would  advise  either  the  insurance  office  or  the  representa* 
tives  of  the  mortgagor  to  make  payment  to  the  executors? 
It  would  be  very  different  were  the  defendants,  the  execu- 
tors, in  no  embarrassment,  were  their  title  to  the  property 
in  dispute  complete,  so  that  they  could  recover  at  law.  In 
such  a  position  of  things,  the  plaintiffs  being  volunteers 
could  not  prejudice  them. 

Mr.  Jacob  and  Mr.  Walker  for  the  respondents. 

The  Lord  Chancellor  said  he  regretted  that  he  could 
not  put  the  parties  in  a  situation  to  have  their  rights  de- 
cided, but  that  he  saw  no  way  of  doing  it,  looking  at  the 
state  of  the  pleadings  before  him ;  that  if  the  plaintiffs 
were  right  in  their  facts  and  their  law,  they  were  in  error 
as  regarded  the  form  of  the  suit.  That  the  bill  was  not 
one  by  which  a  trustee  called  upon  the  Court  by  reason  of 
the  difficulty  arising  from  the  nature  of  the  trust  and  the 
conflicting  claims  of  parties,  to  lend  him  its  aid  and  protec- 
tion. That  had  the  bill  been  one  of  that  kind,  making 
the  cestui  que  trusts  defendants  instead  of  making  some 
of  them  co-plaintiffs,  and  stating  that  the  trusts  could  not 
be  carried  into  execution  without  the  assistance  of  equity, 
inasmuch  as  the  executors  and  the  persons  claiming  bene- 
ficially were  quarrelling  amongst  themselves,  the  Court 
might  have  done  something.  It  might  have  directed  some 
inquiries  before  the  Master,  which  would  have  eventually 
enabled  it  to  give  suitable  relief.  The  bill  claims  the  resi- 
due, and  the  plaintiffs  feel  themselves  bound  to  admit  that 
whatever  they  are  entitled  to  is  only  after  the  debts  shall 
be  satisfied.  On  that  head  inquiry  would  be  requisite. 
It  might  be  contended,  that  the  property  assigned  is  not 
subject  to  debts  incurred  since  the  date  of  the  deed.    In- 
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formation  might  be  requisite  as  to  whether  there  were 
debts  when  the  deed  was  made  twelve  years  ago  and  the 
amount.  But  as  this  bill  cannot  enable  the  Court  at  any 
period  to  decide  on  the  merits,  it  is  useless  to  consider 
what,  if  it  had  been  properly  framed,  assuming  the  facts 
and  arguments  on  the  plaintiffs'  behalf  are  correct,  the  in- 
quiry ought  to  have  been.  According  to  those  arguments 
the  trustee  can  recover  at  law.  Why  does  he  come  here 
then  for  the  recovery  of  mere  choses  in  action  and  per- 
sonal chattels,  for  that  is  the  object  of  the  bill  in  its  present 
shape?  What  aid  does  he  want  from  this  Court  ?  AVhy 
does  he  not  bring  his  action  at  law  ?  The  bill  is  equally 
defective  if  looked  at  as  the  bill  of  the  cestui  que  trusts. 
In  such  a  bill  as  that  the  trustee  would  be  of  course  the 
principal  defendant.  The  Vice-Chancellor's  decree,  dis- 
missing the  bill,  must  be  confirmed,  except  that  it  must 
be  without  prejudice  to  the  institution  of  any  other  suit. 


L.C. 
July  lA,  Horner  v.  Sayner. 

1838. 

Power  to  lend    WiLLiAM  Sayner  the  elder  made  his  will,  dated  the  10th 

wnalUur^y"to  ^^  ^arch,  1798,  and  after  directing  that  all  his  just  debts, 

those  ukiDg real  funeral  expenses,  and  the  charges  of  proving  that  his  will 

utesui^o         should   be  fully  paid  and  discharged  by  his  executors 

cha»ed.^No    thereafter   named   out  of  his  personal  estate,  the   said 

wesumpiion       testator  gave  and  bequeathed  unto  his  two  sons,  John 

lent  so  as  to       Sayner  and   William  Sayner,  and  his  friend,   Thomas 

real  estates,  al-  Glover,  their  executors  and  administrators,  the  sum  of 

than^3o"J^re     550/.  upon  the  trusts  and  to  and  for  the  uses,  intents, 

had  elapsed.       and  purposes  thereinafter  declared  concerning  the  same, 

that  is  to  say ; — upon  trust  to  permit  and  suffer  the  same  to 

remain  in  the  hands  of  such  of  his  sons  as  should  succeed 

him  in  and  continue  to  carry  on  the  business  of  a  dyer,  at 

interest  on  their  personal  security^  or  place  the  same  out, 

in  case  his  sons  should  chuse  to  pay  the  same,  on  such 
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other  security  as  they  should  think  proper,  and  to  pay  the 
interest  to  arise  therefrom  into  the  hands  of  his  daughter, 
Mary,  during  her  life,  to  her  separate  use,  and  upon  trust, 
after  the  decease  of  his  said  daughter,  Mary,  to  pay  the 
said  sum  of  550/.  unto  and  equally  amongst  all  and  every 
the  children  of  his  said  daughter,  whether  by  her  then 
present  or  any  future  husband,  share  and  share  alike,  to 
be  paid  to  them  respectively  when  and  as  they  attained  the 
age  of  twenty-one  years.  And  after  giving  other  legacies 
and  annuities  to  a  considerable  amount  in  the  whole,  the 
said  testator  thereby  gave,  devised,  and  bequeathed  all 
his  real  estates  whatsoever,  whether  freehold,  or  copy- 
hold, or  leasehold,  also  all  his  stock  and  utensils  in  trade, 
debts,  ready  money,  money  out  at  interest,  household  fur* 
niture,  and  all  other  his  personal  estate,  unto  his  four  sons, 
John,  William,  David,  and  George,  their  heirs,  execu- 
tors, and  administrators,  according  to  the  nature  and 
tenure  thereof,  as  tenants  in  common  and  not  as  joint- 
tenants,  subject  to  the  payment  of  the  several  legacies  be- 
fore bequeatlied ;  and  he  thereby  declared  that  it  was  his 
will  and  mind  that  his  said  business  of  a  dyer  should  after 
his  decease  be  carried  on  for  the  joint  and  equal  benefit 
and  advantage  of  his  said  four  sons  and  his  wife,  until  his 
youngest  son  should  attain  the  age  of  twenty-one  years, 
and  he  thereby  appointed  his  sons,  John,  William,  and 
David,  joint  executors  of  his  said  will. 

The  testator  died  in  April,  1798.  His  wife  survived 
him  a  few  weeks  only.  His  three  sons,  John  Sayner, 
William  Sayner,  and  David  Sayner,  proved  the  will,  and 
they  carried  on  the  business  of  a  dyer.  George,  who  was 
a  minor  when  his  father  died,  upon  coming  of  age,  joined 
them  in  the  concern,  which,  with  the  changes  occasioned 
by  deaths,  continued  to  be  carried  on  until  1827,  when  it 
became  bankrupt.  Various  conveyances,  mortgages,  and 
devises  had  been  made  of  the  real  estates.  Glover,  one 
of  the  trustees  of  the  above  legacy  of  550/.  never  acted. 
In  April,  1830,  the  present  suit  was  commenced  by  Mary 
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Horner,  the  testator's  daughter,  and  her  children,  praying 
that  the  legacy  of  550/.  might  be  raised  by  sale  or  mort- 
gage of  the  testator's  real  estates.  The  defendants  were, 
John  Sayner,  surviving  executor  and  trustee,  the  assig- 
nees and  different  purchasers  and  incumbrancers. 

The  bill  alleged  that  said  defendant  John  Sayner,  s^d 
William  Sayner,  deceased,  and  said  Thomas  Glover,  the 
trustees  in  said  will  named,  had  never  received  such 
legacy,  and  that  said  testator's  said  executors  never  paid 
such  legacy  or  any  part  thereof  to  said  trustees,  and  that 
said  trustees  never  paid  or  lent  such  legacy  or  any  part 
thereof  to  such  of  said  testator's  sons  as  carried  on  said 
testator's  business  of  a  dyer,  upon  their  personal  security, 
in  pursuance  of  the  trusts  of  said  will :  and  the  bill 
charged  that  no  receipt  or  voucher  was  ever  given  or 
signed  by  said  trustees  to  said  testator's  executors,  and 
that  said  testator's  sons  carrying  on  his  business  never 
gave  or  signed  any  receipt  or  voucher  to  said  trustees. 

By  the  answers  it  was  alleged,  that  such  legacy  was 
raised  out  of  the  testator's  personal  estate,  and  was,  in  pur- 
suance of  the  directions  to  that  effect  in  his  said  will  con- 
tained, retained  by  way  of  loan  by  defendant,  John  Say- 
ner, and  his  three  brothers,  and  employed  by  them  and 
the  survivors  of  them  in  their  said  trade  of  dyers,  and  that 
they  duly  paid  interest  for  the  same  to  the  plaintiff^,  Mary 
Horner,  up  to  the  S4th  day  of  October,  1825,  with  the 
exception  of  the  sum  of  11/.  lOs,  9d.  which  was  then  in 
arrear  and  was  still  owing :  and  under  these  circumstances 
it  was  submitted  that  neither  the  personal  nor  the  real 
estate  of  the  said  testator  was  any  longer  liable  for  the 
amount  of  the  said  legacy  or  any  part  thereof,  but  that 
the  same  was  due  and  owing  as  a  debt  from  the  firm  of 
John  Sayner  Sa  Co.,  and  must  be  proved  under  the  com- 
mission of  bankrupt  lately  issued* 

By  the  decree  pronounced  by  the  Vice-Chancellor  on 
the  hearing  of  the  cause,  1st  of  July,  1834,  it  was  referred 
to  the  Master  to  inquire  and  state  to  the  Court  whether 


IN  1837,  1838.  171 

the  personal  estate  of  the  testator,  possessed  by  the  defen- 
dant, John  Sayner,  and  the  said  William  Sayner  and  David 
Sayner,  the  executors,  was  sufficient  to  pay  the  funeral 
and  testamentary  expenses,  debts,  legacies,  and  annuities 
of  the  said  testator.  And  it  was  ordered,  that  the  Master 
should  also  inquire  and  state  to  the  Court  how  and  in 
what  manner  the  said  defendant,  John  Sayner,  and  the 
said  William  Sayner,  David  Sayner,  and  George  Sayner, 
who  respectively  from  dme  to  time  carried  on  the  trade,  . 
dealt  with  the  legacy  of  550/.  given  by  the  said  testator  to 
the  plaintiff,  Mary  Horner,  and  how  the  same  was  entered 
in  their  books  from  time  to  time. 

The  Master  made  his  report  in  pursuance  of  this  de- 
cree, finding  that  the  personal  estate  of  the  said  testator, 
possessed  by  the  said  defendant,  John  Sayner,  and  the 
said  William  Sayner  and  David  Sayner,  the  executors, 
was  not  sufficient  to  pay  the  funeral  and  testamentary  ex- 
penses, debts,  and  the  whole  of  the  legacies  and  annuities 
of  the  said  testator.  And  after  setting  forth  various  en- 
tries in  the  account  books  of  the  said  concern,  the  said 
Master  found  that  the  said  defendant,  John  Sayner,  and 
the  said  William  Sayner,  David  Sayner,  and  George 
Sayner,  and  the  survivors  of  them,  who  respectively  from 
time  to  time  carried  on  the  said  trade,  had  dealt  with  the  said 
legacy  of  550/.  in  the  manner  appearing  in  such  entries. 

The  cause  now  coming  upon  farther  directions,  and  the 
last-mentioned  entries  not  being  sufficient  to  show  that 
the  legacy  had  been  raised  and  retained  in  manner  al- 
leged by  the  answer,  although  the  interest  thereon  had 
been  paid  as  was  therein  mentioned,  the  question  argued 
was,  whether  after  the  lapse  of  thirty-two  years  between 
the  death  of  the  testator  and  the  filing  of  the  bill,  the 
legacy  must  not  under  all  the  circumstance  be  presumed 
to  have  been  so  raised  and  retained. 

The  Lord  Chancellor  by  his  order  declared,  that  the 
real  estates  of  the  testator  were  well  charged  by  the  tes- 
tator's will  with  the  legacy  of  550/.     And  ordered  that  it 
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should  be  referred  to  the  Master  to  take  an  accoant  of 
ivhat  was  due  in  respect  of  the  said  legacy,  and  to  inquire 
and  state  wliat  real  estates  were  devised  by  the  will  of  the 
said  testator;  and  to  take  an  account  of  such  real  estates, 
and  of  the  charges  and  incumbrances  affecting  the  said 
estates ;  and  the  Master  was  to  be  at  liberty  to  state  any 
circumstances  specially  at  the  instance  of  any  of  the 
parties,  as  he  should  think  fit. 

The  Solicitor-General,  Mr.  Cooper,  and  Mr.  Elmsley, 
for  the  plaintiffs. 

Mr.  Temple  and  Mr.  Wigram  for  the  defendants. 


The  following  cases  may  be  consulted  by  the  student : 
Jones  V.  TurberviUe,  2  Vesey,  jun.  11  ;  S.  C  4  Brown 
C.  C.  115;  Pickering  v.  Lord  Stamford^  2  Vesey,  jun. 
272,280;  CampbeUv.  Graham,  1  RusseU  &  Mylne,  453; 
S.  C.  8  Bligh,  622;  Prior  v.  Horniblow,  2  Younge  & 
Collyer,  200. 


v.c. 

June  10,  A  T 

July  14,  Archer  v.  Jegon. 

1837. 

Legacy  to  £.G.  JosEPH  MosER  made  his  will,  dated  the  10th  April,  1817, 
her  basband  for  ^^  follows :   "  I  give  and  bequeath  unto  my  executors  and 

life,  and  from      ^^  ^y^Q  survivors  of  them,  and  the  executors  and  adminis- 

and  immediate-  ' 

]y  after  his  death  trators  of  such  survivor,  7000/.  stock  of  and  in  the  five 
of  E.  G.  who  per  cent.  Navy  Annuities  of  the  Bank  of  England,  upon 
lilfne^  The  *'"®^  ^^^^  ™y  ®*'^  cxecutors,  and  the  survivor  of  them, 
hiisband  having  and  the  executors  and  administrators  of  such  survivor,  do 

died  first,  the  .  .  ' 

ouesiion  upon  and  shall  receive  the  interest  and  dividends  thereof  as  the 
death^onc^G.  8^™^  ^^^U  become  due,  and  pay  the  same  from  time  to 
wa8,whcAeMhe  ^{„jg  when  received  unto  my  sister  Elizabeth,  the  wife  of 
visible  amongst  John  Graham,  to  and  for  her  own  sole  separate  use  and 

such  children 

as  had  survived  her,  or  whether  a  child  living  at  the  husband*s death,  but  who  died  afterwards  in 

£.  G.'s  life-time  should  participate.    It  was  decided  that  such  child  took  a  share. 
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benefit  for  and  during  the  term  of  her  natural  life^  and 
not  to  be  subject  or  liable  to  the  debts,  contract,  or  en- 
gagements of  her  present  or  any  future  husband  that  she 
may  intermarry  with,  but  her  receipt  alone  notwithstand- 
ing any  such  coverture  shall  be  a  good  and  sufficient  dis- 
charge and  discharges  to  my  executors  for  the  same.  And 
from  and  after  the  death  of  my  said  sister  upon  further 
trust  to  pay  the  interest  and  dividends  of  the  said  7000/. 
stock  from  time  to  time  as  the  same  shall  be  received  unto 
the  said  John  Graham,  to  and  for  his  own  use  during  the 
term  of  his  natural  life ;  and  from  and  immediately  after 
his  decease  I  give  and  bequeath  the  said  7000/.  stock,  and 
the  interest  and  dividends  thereof,  unto  my  nephew  and 
nieces,  the  children  of  my  said  sister,  who  shall  then  be 
living,  to  be  shared  and  divided  equally  between  them, 
share  and  share  alike.  Also  I  give  and  bequeath  unto 
my  said  nephew  and  nieces  the  further  sum  of  100/.  each, 
to  be  paid  within  twelve  months  after  my  decease.  Also 
the  rest,  residue,  and  remainder  of  my  estate  and  effects 
whatsoever  and  wheresoever,  and  of  whatsoever  nature, 
kind,  or  quality  soever,  I  give  and  bequeath  the  same 
unto  my  sister  Elizabeth  Graham,  her  executors,  adminis- 
trators, and  assigns,  absolutely  for  ever." 

John  Graham  died  in  1819,  Elizabeth  Graham  did  not 
die  antil  1836;  she  did  not  marry  again.  At  the  death 
of  her  husband,  John  Graham,  she  had  five  children  liv- 
ing, namely,  John  Moser  Graham,  Maria  Graham,  Mrs. 
Gardiner,  Mrs.  Higgins,  and  Mrs.  Simmons;  of  these,  the 
four  first  survived  her.  Mrs.  Simmons  had  left  two 
daughters,  who  represented  her.  The  question  in  the 
cause  was,  whether  Mrs.  Simmons,  having  survived  John 
Graham,  took  a  share  in  the  7000/.  stock,  or  whether 
only  the  four  children  of  Elizabeth  Graham,  who  survived 
her,  were  entitled.  Of  four  eminent  conveyancers  who 
had  been  consulted,  two  were  favourable  to  the  claim  of 
Mrs.  Simmons*  children,  and  two  were  adverse  to  it.  Mr. 
Tyrrell's  opinion  was  as  follows : — "  The  question  is,  the 
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time  to  which  the  word  '  then*  refers.  The  trust  is  for 
the  testator's  sister,  Elizabeth  Graham,  for  life,  and  fnm 
and  immediately  after  her  death,  for  her  husband  for  life, 
and  from  and  immediately  after  his  decease,  unto  his  ne- 
phew and  nieces,  the  children  of  his  said  sister,  who 
should  be  then  living.  In  my  opinion,  the  word '  then' 
refers  to  the  period  of  division,  the  death  of  the  survivor 
of  Mr.  and  Mrs.  Graham,  and  that  in  determining  its 
construction,  the  words  after  the  first  gift  for  life  are  en- 
titled to  consideration  as  much  as  those  after  the  second. 
I  am  not  aware  of  any  authority  precisely  in  point.  The 
case  of  Jenour  v.  Jenour^  10  Vesey,  562,  has  some  ana- 
logy." One  of  the  other  opinions  referred  to  Reeves  v. 
Brymery  4  Vesey,  692. 

The  ViCE-CuANCELLOR  declared,  that  according  to 
the  true  construction  of  the  will,  the  testator's  nephew 
and  nieces,  the  children  of  his  sister  Elizabeth  Graham, 
who  were  living  at  the  decease  of  her  husband,  John 
Graham,  being  five  in  number,  viz.  John  Moser  Graham, 
Maria  Graham,  Jane,  the  wife  of  John  Gardiner,  Harriet, 
the  wife  of  William  Higgins,  and  Julia,  the  widow  of 
George  Simmons,  acquired  a  vested  interest  on  the  de- 
cease of  the  said  John  Graham  in  the  legacy  of  7000/. 
stock  devised  by  the  said  will  in  equal  shares. 

Mr.  Cooper  and  Mr.  Harwood  for  the  plaintifi*.  Mr. 
Wakefield,  Mr.  Lee,  and  Mr.  Spurrier,  for  different  de- 
fendants. 


K.C. 

Mv25,  Warren  v.  Taylor. 

1837. 


Agreement  upon  In  November,  1832,  the  plaintiff^  and  E.  G.  Wood  be- 
concera*to°in-  Came  partners  in  the  Richmond  Brewery  at  Liverpool. 
demnify  out-      rj^y^      carried  on  business  under  the  firm  of  Warren  and 

going  partner  -^ 

against  itsdebts  Wood.     In  October,  1834,  this  partnership  was  dissolved, 

not  wilhin  the 
statute  of  frauds. 

Subsequently,  a  separate  fiat  of  bankrupt  having  issued  against  the  continuing  partner,  his  evi- 
dence not  admissible  to  prove  such  agreement  to  indemnify. 

No  decree  where  there  are  the  depositions  of  one  witness  only,  and  the  facts  affirmed  by  the 
answer  are  upon  the  whole  not  less  probable. 
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and  Wood  entered  into  a  new  partnership  with  the  de- 
fendant^ under  the  firm  of  Wood  and  Taylor.  The  plain- 
tiff alleged  that  he  relinquished  his  share  in  the  business 
in  consideration,  amongst  other  things,  of  the  defendant's 
executing  a  bond  to  indemnify  him  against  the  debts  owing 
from  Warren  and  Wood.  The  concern  of  Wood  and 
Taylor  did  not  last  long.  >  An  agreement  was  made  for 
putting  an  end  to  it;  and  in  December,  1834,  a  fiat  in 
bankruptcy  was  issued  against  Wood.  The  suit  was  in- 
stituted to  compel  a  specific  performance  of  the  alleged 
agreement  of  the  defendant,  to  give  to  the  plaintiff  the 
above  bond  of  indemnity.  The  answer  denied  the  agree- 
ment. Wood  was  examined  in  order  to  prove  the  agree- 
ment. It  did  not  appear  that  at  the  time  of  his  examina- 
tion he  had  obtained  his  certificate.  It  was  admitted  he 
had  not  executed  any  release  of  his  allowance  or  right  to 
surplus.  There  was  only  one  other  witness.  The  ques- 
tions were,  first,  whether  parol  evidence  could  be  given 
of  such  an  agreement ;  second,  whether  the  evidence  of 
Wood  was  admissible  ;  and  last,  if  not,  whether  one  wit- 
ness's testimony  should  prevail  against  the  answer. 

Mr.  Cooper  and  Mr.  Russell  for  the  plaintifi;  On  the 
first  point  they  referred  to  Roberts  on  the  Statute  of 
Frauds,  p.  232. 

Mr.  Jacob  and  Mr.  Lowndes  for  the  defendant. 

The  Vice-chancellor. — The  Court  is  always  disposed 
to  look  with  a  jealous  eye  upon  parol  agreements.  Still, 
with  some  few  exceptions,  parol  agreements  respecting 
personalty  are  binding  if  established.  According  to  the 
statement  in  the  bill,  this  case  would  not  come  within  the 
statute.  It  was  not  mere  guarantee,  but  purchase.  The 
party  promising  was  to  have  an  advantage  ;  he  was  to  suc- 
ceed to  a  share  in  the  concern.  The  statute  of  frauds 
therefore  does  not  apply.  The  parol  evidence,  however, 
adduced  is  not  satisfactory.  Wood's  testimony  cannot 
be  received.  These  are  the  joint  debts  of  the  firm  of 
Warren  and  Wood :  and  as  to  these,  there  may  be  cir- 
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cumstances  in  the  knowledge  of  Wood  which  would  render 
it  more  advantageous  to  the  estate  of  Wood,  and  to  Wood 
himself,  that  such  debts  should  be  paid  by  the  defendant 
Taylor  instead  of  by  the  plaintiff.  Excluding  Wood's  tes- 
timony, there  are  the  depositions  of  one  person  only  against 
the  oath  of  the  defendant.  Now  the  facts  affirmed  by  the 
answer  are  not,  upon  the  whole,  less  probable  than  those 
affirmed  by  this  witness's  depositions ;  and  therefore  there 
can  be  no  decree  (a). 

Bill  dismissed  with  costs. 


(a)  There  are  few  points  in  our  practice  which  furnish  a  more 
uniform  and  numerous  series  of  authorities  than  this ;  they  com- 
mence in  1679. 

One  witness  against  the  answer  looked  upon  as  no  evidence. — 
Wakelin  v.  WalthaU  2  Cases  in  Chancery,  8  ;  Hohbt  v.  Norton,  1 
Vernon,  136  ;  Alam  v.  Jourdan,  ibid.  161 ;  Kingdome  v.  Boakei, 
Precedents  in  Chancery,  19;  Christ  College  v.  fViddrington,  2 
Vernon,  283  ;  Bath  and  Mountaguet  Case,  3  Cases  in  Chancery, 
55,  123  ;  Hine  v.  Dodd,  2  Atkyns,  275  ;  Le  Neve  v.  Le  Neve,  3 
Atkyns,  646,  649  ;  S,C.  I  Vesey,  sen.  64 ;  Arnot  v.  Biscoe, 
ibid.  95  ;  Reech  v.  Kennegal,  ibid.  124 ;  Mortimer  v.  Orchard,  2 
Vesey,  jun.  243 ;  Lord  Cranstoun  v,  Johnston,  3  Vesey,  170  ;  PU- 
ling  V,  Armitage,  12  Vesey,  78;  Dawson  v,  Massey,  I  Ball  & 
Beatty,  219,  231 ;  Cooke  v.  Clayvjorth,  18  Vesey,  12  ;  Socage  v. 
Brocksopp,  ibid.  335. 

Answer  falsified  by  one  witness  sometimes  sent  to  a  trial. — 
Ibbottson  v.  Rhodes,  2  Vernon,  554;  Speed  v.  Martin,  Corayns, 
587;  Pember  v.  Mathers,  1  Brown  C.  C.  52  ;  S,  C.  2  Dickens, 
550;  Evans  v.  Bicknell,  6  Vesey,  174,  183;  East  India  Com- 
pany V.  Donald,  9  Vesey,  275,  283,  284. 

There  may  be  a  decree  where  concurring  circumstances  sup- 
port the  deposition  of  the  witness. — ff^alton  v.  Hobbs,  2  Atkyns, 
19  ;  Janson  v.  Rany,  ibid.  140  ;  Onljf  v.  Walker,  3  Atkyns,  407  ; 
Cooth  v.  Jackson,  6  Vesey,  12,  40;  Biddulph  v.  St.  John,  2 
Schoales  &  Lefroy,  521,  532;  Morphett  v.  Jones,  1  Swanston, 
172. 
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WiLLiABis  V.  Yates.  -^'i^Ll^' 

lo37* 


Thomas  Williams,  by  his  will,  daled  26th  of  May,  1826,  Legacy  to  D. 
after  devising  and  bequeathing  all  his  real  and  personal  of  R.  divisible^ 
estates  to  his  trustees  upon  trust  for  sale,  out  of  the  pro-  ^infe^^st  ^f  a 
ceeds  gave  and  bequeathed  unto  his  son,  David  Williams,  legacy  given 
the  sum  of  300/.,  of  which  he  should  have  only  the  interest  should  settle  ia 
of  the  same  till  he  settled  in  life,  and  then  the  principal  eitcuto«  had 
sum  of  300/.  might  be  paid  him  at  the  option  of  his  execu-  f^  option  to  pay 

,         ,  the  principal — 

tors,  whether  they  paid  him  the  whole  or  made  a  reserve  either  tiie  whole 
part  for  his  children.  The  testator  also  directed  that  a  ^'for*hU*chi* 
sum  of  400/.  should  be  held  by  his  executors  in  trust,  to  ?'*"•  V'^^^^' 

^  '         lee  having  come 

divide  the  same  equally  between  his  son  David  and  the  of  ^g^  declared 

-.-__,._,  to  be  absolutely 

children  of  his  son  Robert.  entitled. 

David  had,  since  the  testator's  death,  attained  twenty* 
one,  but  he  was  unmarried.  Robert  was  living.  Both  were 
defendants.  The  children  of  Robert  were  the  residuary 
legatees.  They  were  plaintiffs.  David  claimed  to  have 
the  legacy  of  300/.  forthwith  paid  to  him :  he  also  claimed 
a  moiety  of  the  legacy  of  400/. 

Mr.  Cooper  and  Mr.  Richards  for  the  plaintiffs. — David 
cannot  take  the  legacy  until  he  marries.  The  mention  of 
children  clearly  shows  what  the  testator  meant  by  settling 
in  life.  When  an  event  upon  which  a  legacy  is  given  is 
uncertain  as  to  its  ever  taking  place,  the  legacy  will  not 
vest  previously  to  the  happening  of  that  event;  Atkins  v. 
Hiccocksy  1  Atkyns,  600;  Gar  but  v.  Hilton,  ibid.  381; 
EUon  v.  EUon,  3  Atkyns,  504.  The  circumstance  of  the 
intermediate  interest  being  here  given  to  the  legatee  can 
make  no  difference,  as  there  is  no  gift  of  the  principal 
until  an  event  which  has  not  yet  taken  place ;  Batsford  v. 
Kebbell,  3  Vesey,  363.  The  executors  too  have  a  clear 
power.  They  could  not  be  compelled  upon  the  marriage 
to  pay  the  whole,  but  might  keep  back  part  for  David's 
children.  Should  David  die  without  having  been  married 
this  legacy  will  fall  into  the  residue.     With  regard  to  the 
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legacy  of  400/.,  it  is  divisible  between  David  and  the  chil- 
dren of  Robert  per  capita.  All  presumption  that  a  division 
was  intended  according  to  the  statute  of  distributions,  is 
destroyed  by  the  circumstance  of  Robert  being  living; 
Blackler  v,  Webb.  2  Peere  Williams,  383;  Builer  v. 
Straiion,  3  Brown  C.  C.  367. 

Mr.  Pemberton  for  the  defendant  David  WiHiams. 

The  order  of  the  Mastbh  of  the  Rolls  declared,  that 
the  defendant  David  Williams,  the  plaintifis  Mary  Wil- 
liams, John  Williams,  Sarah  Williams  the  younger,  Robert 
Williams,  Eliza  WilUams,  Thomas  Williams  and  Charles 
Williams,  as  the  children  of  the  testator's  son  Robert 
Williams,  and  the  said  defendant  R.  Williams,  on  taking 
out  administration  to  his  deceased  son,  Henry  Williams, 
(late  one  of  the  plaintiffs,)  were  entitled  in  equal  shares  to 
tlie  legacy  of  400/.  given  by  the  will :  his  lordship  also  de- 
clared, that  the  defendant  David  Williams  was  then  abso- 
lutely entitled  to  the  legacy  of  800/.  given  him  by  the  will. 


Jtr.  R. 

March  9, 16, 
1838. 

Qoestion  upon 
ptiwer  to  ezeca- 
tore  to  employ 
the  testator** 
property  in  any 
inaDner  they 
should  think 
proper. 


DicKONsoN  V.  Player. 

Peter  W vn  ne,  being  in  considerable  business  as  a  stationer, 
made  his  will,  dated  the  1st  January,  1804.  by  which,  after 
desiring  that  the  sum  of  15,000/.  should  be  set  apart  for 
his  five  children,  which  his  executors  were  at  liberty  to 
invest  in  any  manner  they  thought  proper  at  interest,  and 
giving  his  executors  liberty,  before  the  parts  of  the  chil- 
dren were  payable,  to  make  them  advances  on  bond  or 
note  for  the  furthering  of  their  interests  in  life,  he  be- 
queathed his  residue  as  follows : — '^  The  remains  of  my 
property  I  direct  to  be  employed  in  any  manner  my  exe- 
cutors shall  think  proper ;  the  interest  or  produce  thereof 
I  give  to  my  wife  so  long  as  she  continues  a  widow,  with 
liberty  to  dispose  of  it  at  her  death  to  such  of  her  chil- 
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dren,  or  children*s  families,  as  she  thinks  proper ;  but  if 
she  marries,  &c." 

The  testator  died  in  July,  1806,  and  was  succeeded  in 
his  business  of  a  stationer  by  some  of  his  sons,  one  of 
whom  was  in  partnership  with  him  when  he  died.  The 
bill  filed  in  this  cause  in  August,  1835,  alleged  that  the 
estate  of  the  testator  was  not  in  due  time  after  his  decease 
got  in  and  properly  invested  and  secured :  that  the  sons 
continuing  the  business  were  permitted  to  receive  and  use 
large  sums  of  money  belonging  to  the  said  testator's  estate : 
and  that  if  the  said  testator's  estate  had  been  got  in  and 
invested  at  proper  times,  the  residue  thereof  would  have 
been  greatly  increased:  that  the  executors  might  and 
ought  to  have  invested  the  same  in  the  three  per  cent, 
bank  annuities,  in  which  stock  investments  for  some 
years  immediately  following  the  said  testator's  decease 
could  have  been  made  at  the  rate  of  seventy  per  cent.,  or 
thereabouts,  or  even  under  that  sum,  whereas  they  had 
by  their  wilful  neglect  and  default  subsequently  made  in- 
vestments in  the  same  stock  at  the  rate  of  ninety  per  cent, 
or  thereabouts :  and  that  the  said  executors  ought  to  make 
good  what  should  appear  to  have  been  lost  by  such  neg- 
lect and  default.  By  the  answers  it  was  admitted,  that  a 
considerable  part  of  the  residuary  estate  was  left  in  the 
business,  at  interest  at  five  per  cent,  for  many  years,  and 
that  stock  investments  for  some  years  immediately  follow- 
ing the  testator's  death  could  have  been  made  at  the 
rate  of  sixty-five  to  seventy  per  cent.,  or  thereabouts,  and 
that  the  executors  did  subsequently  make  investments  in 
the  same  stock  at  the  rate,  on  an  average,  of  eighty-seven 
per  cent. 

The  Master  of  the  Rolls  said,  That  the  word  "  em- 
ploy" had  in  his  judgment  a  different  meaning  from  the 
word  "  invest."  Both  words  were  to  be  found  in  the  will. 
That  if  the  latter  word  had  been  used  in  reference  to  the 
residue,  it  would  have  been  very  questionable  whether  it 
could  have  been  lent,  except  upon  real  or  government 
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securiliesCn).  That  it  being  admitted  tliat  no  part  of  the 
principal  monies  were  lost  during  the  time  the  same  were 
used  in  the  trade,  it  was  not  requisite  to  determine  whether 
the  will  authorized  that  particular  employment,  although 
under  the  circumstances  there  seemed  reason  to  think 
such  an  employment  was  in  the  testator^s  contemplation. 
That  the  plaintiffs,  however,  were  clearly  wrong  in  con- 
tending that  the  executors  were,  as  in  ordinary  cases, 
bound  to  have  invested  the  residuary  estate  as  soon  as 
realized  in  the  three  per  cent,  consols — and  even  if  such 
were  the  case,  the  circumstances  must  be  of  a  very  pe- 
culiar kind,  under  which  they  could  be  made  liable  to  any 
differences  in  the  prices  of  stock,  occasioned  by  the  in- 
vestments having  been  effected  many  years  later (6). 

Mr.  Kindersley  and  Mr.  Rogers  for  the  plaintiff.  Mr. 
Tinney,  Mr.  Pemberiofi,  Mr.  Swansion,  Mr.  Temple,  and 
Mr.  Cooper  for  the  different  defendants. 


1.  »        Attorney-General  v.  Ann  Ladyman,   Myles 
•^"'3/24,  Sandys,  and  others. 

1838.  ' 

Scheme  for  the   QuEEN  ELIZABETH,  by  letters  patent  dated  the  1 0th  April, 

fife^improved      1585,  after  reciting  that  Edwin  Sandys,  Archbishop  of 

i>«rGraminar    ^^^^f  ^^^^  prayed  that  a  grammar  school  might  be  erected 

School.  and  established  in  the  parish  of  Hawkeshcad,  in  the  county 

of  Lancaster,  for  the  education  and  instruction  of  boys 

and  youths  there  and  in  the  neighbouring  parts  dwelling 

and  residing,  granted  that  such  grammar  school  should  be 

erected,  and  that  the  same  should  be  called  ''  The  Free 


(a)  Wilkes  V.  Steward,  Cooper,  6.  The  words  describing  the 
conversion  of  the  residue,  and  Lord  Alvanley's  judgment  in  Po- 
cock  V.  Reddington,  5  Vesey,  794. 

(b)  Hockley  Y.Bantock,  1  Russell,  141. 
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Grammar  School  of  Edwin  Archbishop  of  York,  within 
the  parish  of  Hawkeshcad  :"  that  certain  persons  therein 
mentioned  should  be  governors  of  the  said  school  with  a 
common  seal,  and  that  they  should  be  a  body  corporate 
and  politic  with  perpetual  succession,  and  be  capable  of 
acquiring  lands,  hereditaments,  and  premises  not  exceed- 
ing the  clear  yearly  income  of  30/.,  and  that  they  might 
grant,  demise,  or  assign  any  of  the  said  lands  for  a  year 
or  years,  so  that  they  were  not  repugnant  to  the  laws  or 
ordinances  to  be  made  or  established  for  the  better  go- 
vernment and  support  of  the  said  school :  that  the  said 
Edwin  during  his  life,  and  that  after  his  death  Samuel 
Sandys,  his  son  and  heir  apparent,  might  appoint  the 
schoolmaster;  that  if  the  schoolmaster  was  illiterate,  or  an 
improper  person,  or  should  misconduct  himself,  then  the 
governors,  with  the  consent  of  the  Bishop  of  Chester  for 
the  time  being,  might  remove  him  and  appoint  a  more 
proper  person  in  his  stead:  that  the  said  Edwin  might 
make  statutes  and  ordinances  for  the  government  of  the 
school  and  application  of  the  revenues  thereof;  that  the 
governors  for  the  time  being,  after  the  death  of  the  said 
Edwin  and  Samuel,  might  upon  every  vacancy  of  the 
schoolmaster,  with  the  consent  of  the  Bishop  of  Chester, 
appoint  another  in  his  stead,  and  also  with  the  like  consent 
make  statutes  and  ordinances  for  the  government  of  the 
school,  so  that  they  should  not  be  contrary  to  the  statutes 
of  Edwin;  that  they  might,  notwithstanding  the  statutes 
of  mortmain,  acquire  lands  and   hereditaments  for  the 
sustentation  of  the  said  school;  that  all  issues,  rents,  and 
revenues  of  all  the  aforesaid  lands,  tenements,  and  posses- 
sions to  be  given  and  assigned  for  the  sustentation  of  the 
said  schoolmaster  or  school  aforesaid  as  therein  provided, 
should  be  from  time  to  time  converted  to  the  sustentation 
of  the  schoolmaster  of  the  school  for  the  time  being,  and  to 
the  sustentation  and  maintenance  of  the  lands,  tenements, 
and  possessions  aforesaid,  and  not  otherwise,  nor  to  any 
other  uses  or  intentions,  and  that  when  any  of  the  go- 
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Temors  should  die,  another  should  be  appointed  in  his 
stead. 

The  decree  made  at  the  bearing  of  the  information 
having  directed  the  Master  to  approve  of  a  scheme  for 
the  application  of  the  improved  revenues  of  this  granmiar 
schooli  the  Master,  by  his  Report  dated  June,  18S7|  stated 
that  the  archbishop,  by  virtue  of  the  powers  granted  to 
him  by  the  said  letters  patent,  ordained  the  following  rules 
and  orders,  amongst  others,  for  the  regulation  of  the  said 
school ;  (that  is  to  say), 

Ist.  He  ordained  that  one  perpetual  and  free  school  of 
grammar  should  from  thenceforth  be  inHawkeshead  afore* 
said,  of  one  schoolmaster,  and  his  successors,  in  one  house 
there  for  that  purpose  for  him  appointed,  and  so  to  con- 
tinue from  one  schoolmaster  to  another  in  succession  for 
ever,  to  teach  grammar  and  the  principles  of  the  Greek 
tongue,  with  other  sciences  necessary  to  be  taught  in  a 
grammar  school,  the  same  to  be  taught  in  the  said  school 
freely,  without  taking  any  stipend,  wages,  or  other  exaction 
of  the  scholars  or  of  any  of  them  resorting  to  the  said 
school  to  learn,  and  that  the  said  school  should  from 
thenceforth  be  called  for  ever  the  Free  Grammar  School 
of  Edwin  Sandys,  Archbbhop  of  York,  in  Hawkeshead 
aforesaid. 

1 1  th.  Also  he  ordained,  that  the  said  schoolmaster  and  his 
successors  for  the  time  being  should  break  up  their  school, 
and  discontinue  to  teach  only  at  two  times  in  the  year,  (that 
is  to  say),  one  full  week  next  before  Christmas,  and  to  begin 
to  teach  again  the  next  working  day  after  the  twelfth  day  of 
Christmas ;  and  should  break  up  again  one  full  week  next 
before  Easter,  and  should  begin  to  teach  again  the  Mon- 
day se'nnight  after  Easter,  against  which  several  times  of 
breaking  up,  the  chiefest  scholars  of  the  said  school  should 
make  orations,  epistles,  verses  in  Latin  or  Greek,  for  their 
exercises,  that  thereby  the  said  schoolmaster  might  see 
how  the  scholars  had  profited* 

13th.  Also  he  ordained,  that  the  usher  of  the  aforesaid 
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school  should  be  obedient  to  the  master  thereof,  and  that 
all  scholars  should  be  obedient  to  all  good  and  lawful 
statutes  and  ordinances  then  made,  or  thereafter  to  be 
made,  touching  the  good  government  and  ordering  of  the 
same  school. 

15th.  And  he  ordained  that  the  said  governors  should 
yearly  pay  to  the  schoolmaster  of  the  said  school  for  the 
time  being,  and  his  successors,  the  sum  of  SOL  for  his 
yearly  stipend  or  salary,  and  to  the  usher  of  the  said 
school  for  his  yearly  stipend  the  sum  of  31. 6s.  8</.,  the 
said  several  stipends  to  be  paid  out  of  the  rents  and  pro- 
fits of  such  messuages,  lands,  and  tenements,  as  he  had 
conveyed  unto  the  aforesaid  governors  and  their  succes- 
sors for  the  sustentation  and  maintenance  of  the  school- 
master, usher,  and  school ;  and  if  Peter  Magson,  during 
such  time  as  he  should  continue  in  the  office  and  room  of 
schoolmastership  there,  should  be  desirous  to  have  in  his 
occupation  one  messuage  or  customary   tenement,  and 
certain  lands  and  grounds  to  the  same  messuages  belong* 
ing,  lying  in  Hawkeshead  Church  Stile,  in  Furness  Fell, 
in  the  county  of  Lancaster  aforesaid,  or  the  using,  demis- 
ing, or  letting  of  the  same,  then  he  ordained  that  the  said 
Peter  Magson,  during  such  time  as  he  should  continue 
schoolmaster  there,  should  have  the  usage,  occupation, 
letting  or  demising  of  the  same,  and  over  and  besides  the 
said  tenement  should  have  yearly  paid  unto  him  by  the 
aforesaid  governors,    and  their  successors  for  the  time 
being,  only  the  sum  of  13/.  6s.  8d.  of  lawful  money  of 
England,  and  no  more,  during  all  such  time  as  he  the 
said  Peter  Magson  should  have  the  usage,  occupation, 
letting  or  demising  of  the  said  messuage  or  tenement,  and 
that  the  said  Peter  Magson  should  pay  to  the  lord  or 
lords  of  the  same  for  the  time  being  all  rents,  fines,  he- 
riots,  customs  and  services  due  or  of  right  accustomed  for 
the  same,  and  should  also  repair  the  same  messuage  or 
tenement,  and  the  house,  buildings,  hedges,  and  fences 
of  the  same,  with  all  manner  of  needful  and  necessary 
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reparations  from  time  to  time  as  often  as  needs  should 
require. 

17tb.  And  he  ordained  that  the  aforesaid  governors 
and  their  successors  should  yearly  appoint  one  of  them- 
selvesi  by  the  nomination  of  the  greater  part  of  the  said 
governors,  to  collect  all  the  rents,  revenues,  issues  and 
profits  of  all  such  messuages,  lands,  and  tenements,  as 
were  by  him  conveyed  to  the  said  governors  for  the  main- 
tenance of  the  said  schoolmaster,  usher,  and  school,  and 
that  such  persons  should  give  such  security  for  duly  ac- 
counting for  such  rents  as  is  therein  mentioned. 

19th.  And  he  also  further  ordained,  that  all  overplus  of 
money  arising  of  the  rents  and  profits  of  the  said  mes- 
suages, lands,  and  tenements,  should  be  employed  for  the 
maintenance  of  the  school-house,  and  for  the  defending  of 
any  suit  which  should  thereafter  arise  concerning  the  afore- 
said lands,  or  other  the  premises  above  mentioned  (a). 

And  the  said  Master  approved  of  the  following  altera- 
tion in  the  said  rules  and  orders ;  (that  is  to  say),  he  was 
of  opinion  that  in  the  1st  of  the  said  rules  and  regula- 
RudimeDtsof     tions,  in  lieu  of  the  words  "  Grammar,  and  the  principles 

Knghsh,  Writ-  . 

ing.  and  Arith-  of  the  Greek  tongue,"  the  words  **  the  English,  Latin,  and 
to  be  taught  in  Greek  languages,  also  Writing  and  Arithmetic/'  should  be 
sJhool?'^"""  substituted  (6);  and  that  afl«r  the  words  *'  the  same  to  be 

(a)  By  the  14th  rule,  (not  noticed  in  the  Master's  Report),  it 
was  ordered  that  the  said  governors  and  their  successors,  or  the 
major  part  of  them,  should  at  the  least  twice  every  year,  and  so 
often  besides  as  need  should  require,  visit  the  said  school,  and 
should  make  diligent  inquiry  from  time  to  time  whether  the 
schoolmaster,  usher,  and  scholars  of  the  said  school,  did  their 
duties  as  became  them  or  not,  and  as  they  should  find  any  thing 
amiss  or  out  of  order  they  should  redress  and  amend  the  same 
presently,  or  so  soon  as  they  conveniently  could. 

(6)  See  Attorney-GeneralY.  Whiieky,  11  Vesey,  241 ;  AUorney- 
General  v.  Hartley,  2  Jacob  &  Walker,  S5S,  370,  378 ;  Attorney- 
General  V.  Christ  Churchf  Jacob,  474,  484 ;  Attorney-General  v. 
Lord  Mansfield,  2  Russell,  501 ;  Attorney-General  y.  Haberdashers 
Company,  3  Russell,  530 ;  Attorney-General  v.  Dme^  ibid.  534, 
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tftught  in  the  said  school  freely/'  should  be  inserted  "  to 
all  scholars  living  with  their  parents  in  Hawkeshead  afore- 
said and  its  vicinity;'*  that  the  conclusion  of  the  11th  of 
such  rules  and  regulations,  from  the  words  *^  against  which 
several  times/'  should  be  omitted,  and  the  following  be 
substituted,  '^  at  which  several  times  of  breaking  up  there 
should  be  a  general  public  examination  of  the  scholars  of 
the  said  school,  that  thereby  the  said  schoolmaster,  and 
the  parents  of  the  said  scholars,  might  see  how  the  said 
scholars  had  profited  /'  that  after  the  words  at  the  com- 
mencement of  the  13th  rule,  ''the  usher  of  the  aforesaid 
school,"  there  should  be  inserted,  "  shall  teach  the  rudi- 
ments of  the  English  language,  together  with  Writing 
and  Arithmetic;"  that  in  the  16th  rule,  the  words  "  two-  Two-thirds  of 
thirds  of  the  clear  rents,  issues,  and  profits  of  the  said  [he  scftoolms^ 
charity  estates,"  should  be  substituted,  for  "the  sum  of  {ellcre^Stent 
m  of  lawful  money  of  Great  Britain;"  that  "60/."  should  »nd  the  I6ih 
be  substituted  for  **3l.  Gs.  8d. ;"  and  that  the  words  •'  the  ^ 
said  Peter  Magson,  now  present  schoolmaster/'  should  be 
omitted  throughout  that  section,  and  the  following  words 
should  be  substituted,  ''the  schoolmaster  for  the  time 
bebg  ;*'  and  that  the  words  "  such  a  sum  as  added  to  the 
annual  value  of  the  aforesaid  tenements  and  lands  will 
amount  to  two-thirds  of  the  clear  rents,  issues,  and  profits 
of  the  said  charity  estates/'  should  be  substituted  for  "  the 
sum  of  13/.  6s.  8d.  of  lawful  money  of  England  /'  that  in 
the  17th  rule,  after  the  words  "  for  the  maintenance  of  the 
said  schoolmaster,  usher,  and  school,"  the  following  should 
be  inserted,  "  except  such  part  or  parts  thereof  as  should 

in  the  note ;  S.C.2  Mylne  &  Keen,  34£ ;  Attomey'Gtneral  v* 
Brentwood  School,  1  Mylne  &  Keen,  376,  393;  Attorney- 
General  v.  Oascoigne,  %  Mylne  &  Keen,  647 ;  and  Attorney- 
General  v.  Cains  College,  2  Keen,  150. 

(a)  The  information,  which  was  filed  at  the  relation  of  Dr. 
Hickie,  the  master  of  the  school,  prayed  that  he  might  be  de- 
clared entitled  to  the  improved  income  of  the  charity  estates  for 
his  better  support,  subject  to  the  necessary  reparations  of  the 
Mhool  buildings. 
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be  in  the  possession  or  oocopation  of  the  said  school- 
master for  the  time  being  as  aforesaid;"  that  after  the 
19th  rule,  the  following  should  be  inserted,  "  that  all  such 
surplusages  and  overplus  of  money  over  and  abore  the 
sum  of  100/.  should  be  applied  at  the  discretion  of  the 
major  part  of  the  governors  of  the  said  school  for  the  time 
being,  either  in  prizes  to  the  scholars  at  public  examina- 
tions, directed  by  the  1 1th  rule,  as  they  shall  think  proper, 
or  otherwise  for  the  benefit  of  the  said  school,  or  towards 
the  improvement  of  the  said  charity  estates,  or  the  increase 
of  the  revenue  of  the  said  charity  ;*"  and  the  Master  also 
approved  of  an  additional  rule,  that  no  fines  should  be 
taken  on  granting  leases,  but  that  the  said  estates  and 
premises,  and  property,  should  be  let  at  the  best  rack- 
rents  that  could  be  got  for  the  same,  unless  it  should  be 
expedient  and  for  the  benefit  of  the  charities  that  any 
particular  parts  thereof  should  be  let  on  a  building  lease 
or  leases  for  a  term  not  exceeding  ninety-nine  years. 

This  cause  now  coming  on  for  further  directions  the 
Master  of  the  Rolls  confirmed  the  Master's  Report  as  re- 
gards the  foregoing  scheme  with  some  small  modifications. 

Mr.  Pemberian  and  Mr.  Cooper  for  the  relators.  Mr. 
Skirrow  and  Mr.  Kindersley  for  the  defendants. 


pacity. 


Information  The  main  object  of  the  suit,  which  was  brought  against 

nor8°oVa  charity  t^c  govcmors  as  individuals,  and  not  in  their  corporate 
and^nolTn  their  capacity  (a),  was  that  a  long  lease  of  part  of  the  charity 
corporate  ca-  estates  might  be  set  aside  under  the  circumstances  ap- 
pearing by  the  answer  of  the  defendant,  Ann  Ladyman,  in 
whom  such  lease  had  become  vested*  That  answer  stated 
that  an  indenture  of  lease,  dated  6th  January,  1720,  was 
duly  made  by  Myles  Sandys,  Esq.,  Robert  Suttherwaite, 
William  Braithwaite,  William  KLnipe,  Richard  Harrison, 

(a)  Blackburn  v.  Jepsm^  3  Swanston,  132,  137,  138 ;  and 
Attomey^Gencral  v.  Lord  Mansfield,  %  Russell,  501,  ^34, 
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Williain  Dennison,  and  George  Dixon,  the  governors  or 
feofiees  of  the  said  free  grammar  school,  and  of  the  rents 
and  revenues  belonging  to  the  same,  whereby  the  said 
goTemors  or  feoffees  for  the  considerations  therein  men- 
tioned, granted  and  demised  unto  George  Walker  the 
messuage  and  premises  in  said  information  mentioned, 
and  which  in  said  indenture  are  described  as  follows: 
aQ  that  messuage  or  dwelling-house  with  the  appurte- 
nances situate,  erected,  being,  and  adjoining  to  the  east 
end  of  the  church-yard  within  the  township  of  Hawks« 
head  aforesaid,  and  the  barn,  stable,  and  smithy  unto  the 
said  dwelling-house  adjoining,  and  the  garden  with  the 
appurtenances  thereto  adjoining,  which  said  dwelling- 
house,  barn,  stable,  and  smithy  the  said  George  Walker, 
with  the  consent  of  the  said  feofiees  and  schoolmaster, 
lately  erected,  at  his  own  proper  cost  and  charge,  upon  a 
part  of  the  land  and  ground  that  did  belong  to  the  custom- 
ary estate  or  tenement  belonging  to  the  said  school,  which 
tenement  was  of  the  ancient  yearly  customary  rent  therein 
mentioned,  and  then  in  the  possession  of  Joseph  Hunter, 
Clerk,  a  schoolmaster  of  the  said  school,  or  his  assignees, 
together  with  the  waste  ground  belonging  to  the  same  as 
was  then  marked  out  by  the  governors  or  feoffees  and 
schoolmaster  aforesaid: — to  be  had  and  held  by  the  said 
George  Walker,  his  executors,  administrators,  and  as« 
signs,  from  the  day  of  the  date  of  the  now  stating  inden* 
ture  of  lease  until  the  full  end  and  term  of  ninety-nine 
years  thence  next  ensuing,  and  after  the  end  and  expira- 
tion of  the  said  ninety-nine  years,  then  for  and  during  the 
space  and  unto  the  full  end  and  term  of  other  ninety-nine 
years  thence  next  ensuing,  and  so  consecutively  from  the 
end  and  expiration  of  each  ninety-nine  years  to  the  full  end 
and  term  of  1000  years,  by  and  under  the  payment  of  the 
several  rents  and  performance  of  the  several  covenants 
and  agreements  therein  particularly  mentioned.  That  the 
defendant  was  unable  to  set  forth  the  contents  of  the  said 
indenture  of  lease  more  particularly  than  the  same  was 
therein-before  set  forth^  the  said  lease,  as  the  defendant 
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believed,  having  been  lost  or  mislaid  and  not  being  then  in 
the  possession  or  custody  of  the  defendant.  That  the  con- 
tents of  the  said  indenture,  so  fiir  as  the  same  were  therein- 
before set  forth,  were  recited  in  a  certain  indenture  of  as- 
signment, dated  3nd  February,  1741,  and  made  between 
Robert  Robinson  of  the  one  part  and  Thomas  Strickland 
of  the  other  part,  whereby,  after  reciting  amongst  other 
things  to  the  effect  herein-before  mentioned,  and  several 
subsequent  assignments  of  the  said  lease  and  the  premises 
therein  comprised,  the  said  Robert  Robinson,  in  consider- 
ation of  90/.  assigned  the  said  premises  unto  said  Thomas 
Strickland,  hb  executors,  administrators,  and  assigns,  &c. 
That  it  appeared  by  the  aforesaid  recital  of  said  indenture 
of  lease  that  the  dwelling-house  and  other  buildings  therein 
mentioned  to  have  been  then  lately  erected  by  said  George 
Walker  at  his  own  proper  cost  and  charge,  upon  the  land 
thereby  demised,  were  the  consideration  or  a  part  of  the 
consideration  for  which  the  said  indenture  of  lease  was 
executed,  but  the  defendant  did  not  know  whether  or  not 
there  was  any  other  consideration  for  the  granting  of  said 
lease  besides  the  erection  of  the  said  dwelUng-house  and 
buildings,  and  the  rents  and  payments  in  the  said  inden- 
ture of  lease  made  payable  by  the  lessee  of  said  premises. 
That  she  believed  that  in  the  year  1720,  when  said  inden- 
ture of  lease  was  executed,  the  yearly  value  of  the  land 
thereby  demised,  if  no  buildings  had  been  erected  thereon, 
would  not  in  all  probability  have  amounted  to  so  large  a  sum 
as  the  yearly  rent  of  12«.,  reserved  by  the  said  indenture 
as  thereinafter  mentioned,  and  that  at  the  present  time  the 
yearly  value  of  the  same  land,  if  no  buildings  had  been 
erected  thereon,  would  not  exceed  such  sum  of  I2s.   That 
by  an  indenture  dated  the  17th  of  February,  1801,  John 
Strickland,  in  consideration  of  a  contract  for  the  purchase 
of  said  premises  at  the  sum  of  251L  paid  by  Thomas 
Ladyman,  assigned  the  said  messuage  and  premises  unto 
said  Thomas  Ladyman,  his  executors,  administrators  and 
assigns  for  the  residue  then  unexpired  of  said  first-men- 
tioned term  of  ninety-nine  years^  and  after  the  expiration  of 
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said  term,  then  for  the  further  term  of  ninety-nine  years 
thence  next  ensuing,  and  so  consecutively  from  the  end 
and  expiration  of  the  last^nientioned  term  for  and  during 
the  full  time  and  term  of  one  thousand  years,  yielding 
and  paying  yearly  and  every  year  during  the  said  terms 
unf  o  the  said  schoolmaster  of  Hawkeshead  School  or  to 
the  governors  thereof  for  the  time  being,  the  yearly  rent 
or  sum  of  IQs,,  by  two  half-yearly  payments,  on  the  29th 
day  of  September  and  the  25th  day  of  March ;  and  also 
yielding  and  paying  double  the  rent  or  sum  of  I2s.  at  the 
end  and  expiration  of  each  term  of  ninety-nine  years. 
That  such  messuage  and  premises  are  now,  as  the  defend- 
ant believed,  of  the  yearly  value  of  30/.  or  thereabouts 
and  no  more.  That  the  said  premises  had  been  from  time 
to  time  assigned  to  purchasers  for  full  and  valuable  con- 
siderations, and  both  Thomas  Ladyman,  deceased,  and 
said  John  Strickland,  from  whom  said  premises  were  pur- 
chased by  said  Thomas  Ladyman,  or  the  person  under 
whom  he  claimed,  purchased  said  premises  for  a  full  and 
valuable  consideration,  and  that  the  said  Thomas  Lady- 
man,  believing  himself  to  be  entitled  to  such  interest  in 
said  premises  as  was  granted  by  said  lease  of  the  6th  of 
January,  1720,  laid  out  and  expended  considerable  sums 
of  money  to  the  amount,  as  the  defendant  believed,  of 
270/.  or  thereabouts,  in  repairing  and  improving  said  pre- 
mises, and  adding  to  the  buildings  then  standing  upon 
the  same. 

By  the  decree  pronounced  by  the  Master  of  the  Rolls,  on  Purchaaer  of 
the  12th  of  May,  1836,  it  was  declared,  that  the  indenture  le2L  of Sy 
of  lease  in  the  pleadings  of  this  cause  mentioned,  bearing  '*^?'  ordered  to 
date  the  6th  day  of  January,  in  the  year  1720,  executed  tame,  and  ac- 
hy the  governors  of  the  Grammar  School,  of  the  said  renrfrom  the 
messuage  and  premises,  and  then  held  by  the  defendant,  fJJSfaUoi!!'' '"" 
Ann  Ladyman,  was  void,  and  that  the  same  ought  when- 
ever found  to  be  delivered  up  to  be  cancelled.    And  the 
same  was  decreed  accordingly.    And  it  was  declared  that 
the  defendant,  Ann  Ladyman,  was  chargeable  with  the 
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yearly  rent  of  SOL,  as  and  for  the  annual  value  of  the  stid 
messuage  and  premises  comprised  in  the  said  lease  held 
by  her  from  the  filing  the  information  in  this  cause, 
amounting,  to  the  25th  day  of  March  last,  to  the  sum  of 
90/. ;  and  it  was  decreed  that  she  should  be  charged  there- 
with accordingly.  And  it  was  ordered,  that  the  said  de- 
fendant should  deliver  up  possession  of  the  said  messuage 
and  premises  on  the  S9th  day  of  September  then  next, 
she  paying  or  accounting  for  the  half  year's  rent  to  that 
time. 


The  principal  cases  to  be  consulted  upon  the  setting  aside 
of  long  leases  of  charity  property,  are,  Yervel  Poor  v.  5«l- 
/ofi,  Duke,43;  Bridgman,  628;  Wright  y.  Newport  Pond 
School,  Duke,  46 ;  Bridgman,  649 ;  Smithy.  Stowel,  1  Cases 
in  Chancery,  195;  Reresby  v.  Farrer,  2  Vernon,  414;  At- 
tomey^General  v.  Smith,  ibid.  746;  £!(ut  v.  Ryal,  2 
Peere  Williams,  284;  5.  C  under  name  of  Pugh  v. 
Ryal,  Select  Cases  in  Chancery,  40 ;  EUham  Parish  v. 
Warreyn,  Duke,  67;  Bridgman,  641 ;  Attomey^Generaly, 
Lord  Gower,  9  Modern,  S24 ;  Attorney-General y.  Baliol 
College,  ibid.  407,  41 1 ;  Attorney^General  v.  Stamford 
Corporation,  2  Swanston,  591  ;  Attomey-General  v. 
Green,  6  Vesey,  452;  Attorney-General  v.  Owen,  10 
Vesey,  555 ;  Attorney-General  y.  Griffith,  13  Vesey,  565; 
Attorney-General  v.  Backhouse,  17  Vesey,  283, 291,  293 ; 
Attorney-General  v.  Magwood,  18  Vesey,  815  ;  Attorney- 
General  V.  Brooke,  ibid.  319 ;  Attorney-General  v.  Wil- 
son, ibid.  518 ;  Exparte  Skinner,  2  Merivale,  453;  Attor- 
ney-General V.  Cross,  3  Merivale,  524,  539,  540;  Attor- 
ney- General  v.  Lord  Hotham,  Turner  &  Russell,  209 ; 
S.  C  3  Russell,  415;  Attorney-General y.  Pembroke  Hall, 
2  Simons  &  Stuart,  441 ;  S.  C.  I  Russell  &  Mylne,  751. 
Attorney-General  y.  Morgan,  2  Russell,  306;  Attorney- 
General  v.  Mayor  of  Rochester,  2  Simons,  34 ;  Attorney- 
General  V.  Hungerford,  2  Clark  &  Finnelly,  367;  S.  C. 
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8  BUgby  437.  See  also  Blackston  v.  Hemsworth  Hospital^ 
Duke,  49;  Bridgman,  644;  Watson  v.  Hemsworth  Hos- 
pitaly  2  Vernon,  696;  S.  C.  14  Vesey,  824,  Lydiatt  v. 
FoflcA,  2  Vernon,  410 ;  Taylor  v.  Dultoich  Hospital,  1 
Peere  Williams,  666.  See  further  Attorney-General  v. 
Motes,  2  Maddock,  294,  and  Attorney-General  v.  Wray^ 
Jacob,  307. 


si,    Rm 

Neep  v.  Abbot.  ^^,''ft^*' 

1838. 


The  plaintiff  had  procured  the  common  order  to  prove  an  A  witness  who 
exhibit  viv4  voce  at  the  hearing,  and  now  produced  for  ejamioed  roay^ 
that  purpose  one  Richard  Hall,  who  had  already  at  some  "rovrancxhibit 
length  given  evidence  respecting  the  matters  in  difference  &t  the  hearing, 
in  the  cause  under  a  commission  for  the  examination  of 
witnesses. 

Mr.  Pemberton  objected  that  to  allow  this  would  be  to 
violate  a  rule  which  it  is  expedient  should  be  strictly  ob- 
served, forbidding  a  re-examination  of  a  witness  except 
under  very  special  circumstances ;  there  was  nothing  to 
show  that  the  exhibit  might  not  have  been  proved  before 
the  commissioners. 

The  Master  of  the  Rolls  overruled  the  objection. 

Mr.  Cooper  and  Mr.  Bethell  for  the  plaintiff. 


v.c. 
Kirk  and  another  v.  Cureton  and  others.         '^""'SSs  ^^* 


See  the  Report  of  the  case  of  Bill  v.  Cureton,  2  Mylne  A  single  woman 
and  Keen,  603.     Mary  Bill,  who  made  the  voluntary  set-  upon  trusts  in 
tlement  of  the  1666/.  13*.  4rf.  in  the  3  per  cent,  consols,  e^rmVyS 
on  the  22d  April,  1835,  took  the  benefit  of  the  Insolvent  her  husband 

-^  ,  ,  and  children ; 

Debtors'  Act ;   and  the  plaintiffs,  being  appointed  her  such  transfer 

validp  as  against 
her  assignees  under  the  Insolvent  Debtors*  Act. 
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assignees,  filed  the  present  bill  to  have  such  stock  trtii8« 
ferred  and  sold,  and  the  proceedsi  after  the  discharge  of 
the  incumbrances  upon  the  same, '  paid  over  to  them. 
Mary  Bill  was  still  a  single  woman. 

The  Vice-Chancellor  dismissed  the  bill  with  costs. 

Mr.  Knight  Bruce,  Mr.  Cooper,  and  Mr.  White  tor 
the  plaintiffi. 

Sir  Charles  Wet/ierell,  Mr.  Barber,  and  Mr.  Jacob  for 
different  defendants. 


M.R. 

•^I^J^'  Nash  v.  Benton. 


Crediion*  suit  This  was  a  bill  by  simple  contract  creditors  to  have  satis- 

tm  and  in^  *  faction  of  their  debts  out  of  the  personal  estate  of  their 

S"*resa  wStef  debtor,  who' had  died  since  the  passing  of  the  act  8  &  4 

deciee,  there  Will.  4,  c.  104,  and  in  case  that  were  insufficient  then  out 

beinff  do  evi* 

deoce.  but  the    of  his  real  estate,  in  which,  imder  his  will,  infant  defend- 

t?M  the*pl*in-    ^^^^  ^^^^  interested.    No  evidence  had  been  gone  into, 

tiflfi*  debts.        jju^  tijg  executors  by  their  answer  admitted  the  debts.    A 

decree  was  made  directing  accounts  of  the  personal  estate 

and  of  debts,  with  liberty  to  exhibit  interrogatories  to 

prove  the  will. 

Mr.  Cooper  and  Mr.  Spurrier  for  the  plaintiffs.  Mr. 
Temple  for  the  defendants. 

See  Lord  Caledon  v.  Evory^  2  MoUoy,  360 ;  fVood  v. 
Blake,  ibid.  392;  Lechmere  v.  Brasier,  2  Jacob  & 
Walker,  287,  289.  Sec  also  HiUr.  Binney,  6  Vesey, 
738.  / 


END  OF  PART  I. 
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William  Hyde,  since  deceased,  v.  Mary  Price, 
John  Price,  William  Price,  William  Mann 
GoDSHALL,  Thomas  Shearcroft,  Edward 
Walwyn  Shepherd,  and  William  John 
Playters,  all  since  deceased,  and  the  Gover- 
nor and  Company  of  the  Bank  of  England  ; 
and 

George    Hart    v.   Chase   Cradock,   William 

TEMPLE,G£ORGEMAULE,andWiLLiAM  Brown 

and  Mary  his  wife. 

r.c. 

{By  Original  and  Supplemental  Bills)  1837. 

The  early  circumstances  of  these  causes  are  reported  In  a  suit  for  sa- 
in the  third  volume  of  Vesey,  page  437.  So  far  as  rears  of  an  an-* 
the  same  need  be  here  recapitulated  they  were  as  fol-  nw>ty»  in*«rest 

*^  ^  given  upon  a 

lows.    In  1779  differences  arose  between  William  Price  judgmemfor 
and  Mary  his  wife,  in  consequence  of  which  a  separa-  and  beyond  the 
tion  was  agreed   upon,  and  by  virtue  of  indentures  of  ^Operarioo  of 
June,  1779,  and  January,  1794,  property  ultimately  re-  3&4Wil.4,c. 
presented  by  a  sum  of  2oWL  four  per  cent,  annuities,  powering  jury  to 
became  assigned  in  trust  to  apply  the  dividends  for  the  up^n  debuT' 
maintenance  and  support  of  Mary  Price  during  the  joint 
lives  of  herself  and  William   Price ;  and  in  case  John 
Price,  the  son  of  William  Price  and  Mary,  should  survive 
Mary  Price,  then  after  her  decease  to  transfer  the  said 
annuities  to  him  for  his  own  use,  but  in  case  he  should 
die  before  her  then  in  trust  to  transfer  the  same  to  the 
said  William  Price,  his  executors,  administrators,  or  as- 
signs.   In  May,  1795,  money  being  wanted  to  purchase 
John  Price  a  commission  in  the  army,  Mary  Price  and 
John  Price,  in  consideration  of  the  sum  of  560/.,  sold  to 
William  Hyde  an  annuity  of  70/.  during  their  joint  lives 
and  the  life  of  the  survivor,  charged  upon  the  aforesaid 
stock,  and  an  indenture  dated  the  25th  May,  1795,  made 
between  Mary  Price  and  John  Price  of  the  one  part  and 
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the  said  William  Hyde  of  the  other  part,  was  executed  for 
giving  effect  to  such  charge ;  and  as  further  security,  a 
bond  was  executed  by  Mary  Price  and  John  Price  to  the 
said  William  Hyde  in  the  penalty  of  1120/.,  conditioned 
for  the  due  payment  of  the  said  annuity;  and  the  said 
Mary  Price  and  John  Price  also  executed  a  warrant  of 
attorney  for  confessing  judgment  against  them  at  Hyde's 
suit  for  the  amount  of  such  penalty.  In  August,  1795, 
Mary  Price  and  John  Price,  in  consideration  of  the  sum 
of  240/.  sold  to  Thomas  Shearcroft  an  annuity  of  SO/. 
during  their  lives  and  the  life  of  the  survivor,  and  which 
was  secured  in  all  respects  in  the  same  way  as  the  annuity 
previously  sold  to  William  Hyde.  Hyde's  annuity  being 
in  arrear  he,  in  June,  1796,  filed  the  bill  in  the  first  cause 
against  Mary  Price,  John  Price,  William  Price  the  husband, 
Thomas  Shearcroft,  and  the  Trustees  under  the  indentures 
of  1779  and  1794,  and  the  Bank  of  England,  to  have  the 
S500/.  transferred  to  the  Accountant-General,  and  the 
dividends  applied  in  payment  of  his  annuity  of  70/.  The 
cause  was  heard  before  Lord  Alvanley,  who  dismissed  the 
bill,  so  far  as  it  sought  payment  of  the  annuity  during  the 
life  of  Mary  Price ;  the  indentures  of  1779  and  1794 
containing  no  limitation  of  the  dividends  to  the  separate 
use  of  Mary  Price,  and  giving  her  no  dominion  over  the 
same,  but  creating  a  trust  for  her  maintenance  and  sup- 
port in  which  her  husband  had  an  interest  as  well  as  her- 
self. His  lordship,  however,  said  the  grant  of  the  annuity 
was  good  as  far  as  it  affected  the  contingent  interest  of 
John  Price,  and  that  if  he  survived  his  mother  the  fund 
would  be  amenable  to  the  annuities.  The  decree  there- 
fore directed  a  transfer  to  the  Accountant-General,  pay- 
ment of  the  dividends  to  a  trustee,  to  be  applied  for  the 
maintenance  of  Mary  Price  during  her  life,  with  liberty 
for  the  said  Mary  Price  if  she  survived  her  husband,  and 
also  for  William  Hyde  and  William  Price,  after  the  death 
of  Mary  Price,  or  any  other  person  interested  in  the 
fund,  to  apply  to  the  Court  as  they  should  be  advised. 
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William  Price  died  in  October,  1798.  But  John  Price 
did  not  survive  his  mother ;  he  died  at  Cape  (Toast  Castle 
in  June,  i  802,  and  she  died  at  Ghent  in  March,  1810.  Both 
died  intestate.  William  Price,  however,  made  a  will,  but  it 
contained  no  disposition  of  his  residue,  which  became  di- 
visible between  Mary  Price  his  widow  and  John  Price  his 
sole  next  of  kin.  In  the  events  that  took  place  the  2500/. 
stock,  upon  which  the  annuities  had  been  secured,  formed 
part  of  this  residue.    A  Mrs.  Deriaz  was  his  executrix. 

The  plaintiff  in  the  second  cause  had  married  a  daughter 
and  residuary  legatee  of  William  Hyde,  the  annuitant. 
She  was  since  dead,  and  he  had  administered  to  her,  and 
in  the  month  of  May,  1834,  he  filed  his  bill  to  have  the 
arrears  of  the  annuity  of  70/.  with  interest  paid  out  of  the 
fund  which  had  been  accumulating  in  the  Court  since 
Mary  Price's  death ;  and  after  stating  the  proceedings  in 
the  suit  of  Hyde  v.  Price  and  the  matters  aforesaid,  the 
bill  stated  as  a  reason  for  the  late  institution  of  the  suit, 
that  the  plaintiff  had  some  time  ago  applied  to  the  proper 
Ecclesiastical  Court  to  obtain  letters  of  administration  of  the 
goods,  chattels  and  effects  of  the  said  John  Price. and  the 
said  Mary  Price,  as  being  a  creditor  of  them  respectively, 
and  that  he  had  incurred  very  considerable  expense  in  at- 
tempting to  obtain  such  letters  of  administration,  but  that 
letters  of  administration  were  refused  to  the  plaintiff,  and 
letters  of  administration  of  the  personal  estate  and  effects  of 
the  said  Mary  Price  were  on  the  4th  day  of  February,  1834, 
and  also  of  the  said  John  Price  on  the  14th  day  of  March, 
1834,  granted  out  of  the  proper  Ecclesiastical  Court  to 
the  defendant,  George  Maule,  Esq.  the  solicitor  to  His 
Maje8ty*s  Treasury,  on  behalf  .of  His  Majesty,  who  thereby 
became  the  sole  legal  personal  representative  of  the  said 
Mary  Price  and  John  Price,  and  claimed  to  be  entitled  to 
the  sum  of  S500/.  three  and  a  half  per  cent,  reduced  annui- 
ties, into  which  the  said  four  per  cent,  annuities  had  been 
converted,  and  the  dividends  which  had  accrued  due 
thereon,  and  all  other  assets,  if  any,  belonging  to  the  said 

o2 
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Mary  Price  and  John  Price,  and  that  there  were  no  letters 
of  administration  granted  of  the  personal  estate  of  them 
or  either  of  them  until  the  said  letters  were  granted  to 
the  said  George  Maule,  and  there  was  no  personal  repre- 
sentative of  the  said  Mary  Price  and  John  Price  or  either 
of  them  until  the  said  George  Maule  became  such  personal 
representative  as  aforesaid  on  behalf  of  His  Majesty:— 
The  bill  prayed  that  an  account  might  be  taken  of  vhat 
was  due  in  respect  of  the  said  annuity  of  70/.  and  the  in- 
terest accrued  due  thereon,  such  interest  to  be  calculated 
from  time  to  time  as  the  said  annuity  from  time  to  time 
became  due,  or  in  such  other  manner  as  to  the  Court 
should  seem  just,  and  that  what  should  be  found  due 
might  be  paid  to  the  plaintiff  out  of  the  personal  estate  of 
the  said  John  Price,  including  his  interest  in  the  said  som 
of  2500/.  three  and  a  half  per  cent,  annuities,  and  the 
accumulations  standing  in  the  name  of  the  Accountant- 
General,  to  the  credit  of  the  said  cause  o{  Hyde  s.  Price:— 
and  after  praying  other  accounts  the  bill  further  prayed 
that  the  said  suit  might  be  deemed  and  taken  to  be  a  sup- 
plemental suit  to  the  said  suit  of  Hyde  v.  Price,  and  that 
the  said  last  mentioned  suit  might  stand  and  be  revived 
against  the  defendants,  or  against  such  of  them  as  it 
should  be  necessary  that  the  same  should  be  revived 
against. 

The  defendant,  Cradock,  was  the  executor  of  Mrs. 
Deriaz,  and  therefore  the  personal  representative  of 
William  Price.  The  defendants,  Brown  and  wife,  were 
the  personal  representatives  of  Shearcroft  the  annuitant. 
The  defendant,  Temple,  was  the  personal  representative 
of  William  Hyde,  but  had  refused  to  take  any  proceedings 
to  recover  the  arrears  of  the  annuity  for  the  plaintiff. 

The  defendant,  Maule,  by  his  answer  submitted  that 
the  rights  of  the  plaintiff  and  the  defendants.  Brown  and 
wife,  were  bound  by  the  statute  of  limitations  3  &  4 
Will.  4,  c.  42,  s.  3,  and  this  objection  was  much  insisted 
upon  at  the  hearing  before  Sir  John  Leach,  on  the  1 1th 
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February 9  1835^  but  it  was  overruled  on  the  ground  that  Statute  of  Hmi- 
the  statute  could  not  begin  to  run  until  the  grant  of  ad-  begtn'to  n^  on- 
ministration  to  the  defendant,  Maule;(a)  and  his  Honour  ***  there  »8a 

'  .      .  personal  repre- 

made  a  decree,  declaring  that  the  plaintiff  was  to  be  con-  sentativeofthe 


debtor. 


(a)  Murray  ▼.  East  India  Company,  5  Barnewall  &  Alderson, 
204,  was  the  case  relied  on.  See  also  Jolliffe  v.  Pitt,  St  Venion, 
694;  WeUter  v.  IFebster,  10  Vesey,  93  ;  Douglas  v.  Forrest,  4 
Bingham,  686 ;  5.  C  1  Moore  &  Payne,  663 ;  and  Perry  v. 
Jenkins,  1  Mylne  &  Craig,  118.  But  other  arguments  besides 
the  absence  of  a  personal  representative  of  John  Price  might 
have  been  urged  for  overruling  this  objection,  arising  out  of  the 
statute  of  limitations.  Had  John  Price  survived  his  mother,  and 
the  contingent  interest  thus  vested,  and  the  fund  become  amen« 
able  to  the  annuities  as  mentioned  in  Lord  Alvanley^s  judgment, 
then  Lord  Alvanley's  decree  would,  like  a  judgment  at  law, 
have  been  exempt  from  the  operation  of  the  statute  of  limitations. 
(Lord  Redesdale's  Treatise,  p,  221,  3rd  edition.) 

Lord  Redesdale  said  {Hovenden  v.  Ijord  Annesley,  %  Schoales 
&  Lefroy,  607,  630,  631)  that  it  is  a  mistake  in  point  of  language 
to  say  that  courts  of  equity  act  merely  by  analogy  to  the  statutes 
of  limitations,  they  act  in  obedience  to  it;  that  they  are  bound  to 
yield  such  obedience  upon  all  legal  titles  and  all  legal  demands, 
and  cannot  act  contrary  to  the  spirit  of  its  provisions,  and  that 
the  statute  must  be  taken  virtually  to  include  courts  of  equity  ; 
for  when  the  legislature  by  statute  limited  the  proceedings  at  law 
in  certain  cases,  and  provided  no  express  limitations  for  proceed- 
ings in  equity,  it  must  be  taken  to  have  contemplated  that  equity 
followed  the  law,  and  therefore  it  must  be  taken  to  have  virtually 
enacted  in  the  same  cases  a  limitation  for  courts  oi  equity  also. 
As  then  a  court  of  common  law,  if  nothing  has  been  done  under 
a  judgment  for  twenty  years,  will  presume  it  is  satisfied,*  it  fol- 
lows that  courts  of  equity  should  decline  to  give  effect  to  a  de- 
cree or  order  upon  which  no  proceedings  have  been  taken  for 
that  period  of  time.  The  cases  are  not  perhaps  inconsistent  with 
this  conclusion.  In  Price  v.  Morgan,  2  Cases  in  Chancery,  215,  Time  within 
a  decree  had  been  made  in  1639  for  payment  of  a  portion,  which  ^,ouid  be  filed 
was  to  go  in  satisfaction  of  an  incumbrance  upon  an  estate.  The  to  have  beotffit 
portion  not  having  been  satisfied  another  bill  was  brought  to  a         ^^^ree. 

*  In  a  recent  work  on  conveyancing  this  is  considered  as 
doubtful ;  but,  it  is  apprehended,  without  sufRcient  reason. 
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sidered  a  creditor  of  John  Price  in  respect  of  the  se- 
curities granted  to  William  Hyde,  and  it  was  refi^rred  to 
the  Master  to  take  an  account  of  what  was  due  to  the 
plaintiff  for  principal  and  interest  on  such  securities,  and 

hearing  hefore  Lord  Nottingham,  in  1676,  when  it  is  said  "inacli 
debate  arose  whether  the  bill  was  a  bill  of  revivor  or  an  original,  for 
after  so  long  time  the  Lord  Chancellor  on  hearing  the  cause,  it  being 
then  represented  as  a  revivor,  ordered  a  dismission ;  but  on  second 
hearing  it  appeared  to  be  an  original  bill,  and  the  decree  set 
forth  but  as  evidence."     St.  John  v.  Turner^  2  Vernon,  417,  was 
a  suit  to  redeem.    Prior  to  its  institution  there  had  been  great 
delay,  commencing  with  the  year  1639.     However,  in  1663,  the 
original  bill  was  filed  and  a  decree  made ;  the  plaintiff  dying,  bis 
co-heirs  revived,  and  in  1672  a  decree  was  made  in  the  rerived 
suit ;  but  it  was  not  prosecuted,  and  the  co-heirs  having  sold 
their  equity  of  redemption  to  the  plaintiff,  he  filed  a  bill  to  redeem 
and  to  have  the  benefit  of  the  former  decrees.   The  date  of  filing 
this  hill  does  not  appear,  but  the  cause  came  for  hearing  before 
Lord  Somers  in  1700,  who  said,  that  as  the  decree  of  1672  had 
never  been  prosecuted  "  and  the  cause  being  now  within  one  year 
of  the  grand  cUmacterick^  it  is  fit  it  should  rest  in  peace.*'    In 
Hollingskead's  Case,  I  Peere  Williams,  742,  there  had  been  a  de- 
cree for  an  account  on  a  bill  by  an  administrator,  and  a  report 
made  that  there  was  nothing  due  from  the  defendant  to  the  plain- 
tiff, and  exceptions  to  the  report,  and  then  the  plaintiff  died. 
Afterwards  the  administrator  de  bonis  non  brought  his  bill  of  re- 
vivor, when  the  defendant  pleaded  the  statute  of  limitations,  and 
that  above  six  years  had  passed  after  the  death  of  the  first  ad- 
ministrator and  the  plaintiff's  taking  out  letters  of  administration, 
before  the  filing  of  the  bill  of  revivor.    Lord  Macclesfield  said 
that  the  statute  of  limitations  speaks  nothing  of  bills  in  equity, 
yet  these  were  construed  to  be  within  it;  that  the  case  of  not  re- 
viving a  decree  which  is  only  to  account,  is  within  all  the  mischief 
designed  to  be  prevented  ;  it  was  to  sue  a  man  after  his  vouchers 
may  have  been  lost,  or  his  witnesses  dead  ;  that  if  the  party  may 
delay  six  years  before  he  revives  his  bill  he  may  by  the  same 
reason  forbear  twenty-six,  thirty-six,  or  forty-six  years  5  that 
there  could  be  no  doubt  but  that  if  that  were  only  a  bill  and  an- 
swer^ and  the  suit  abated,  the  executor  must  bring  his  bill  of 
revivor  within  six  years,  else  the  suit  would  be  barred  ;  that  the 
reason  held  still  as  strongly  in  case  of  a  decree  to  account,  which 
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in  an  alteniativey  which  took  effect,  the  Master  was  to  cal- 
culate and  certify  how  much  was  due  for  principal  and  in- 

was  in  nature  of  a  judgment  quod  computet,*  where  if  the  plain- 
tiff had  died  his  executor  or  administrator  could  not  formerly 
carry  it  on,  as  then  by  the  late  statute  (8  &  9  Will.  3,  c.  1 1)  he 
might,  and  though  it  might  seem  a  material  objection,  that  where 
there  was  a  decree  to  account,  the  defendant  as  well  as  plaintiff 
might  revive,  it  would,  however,  be  very  hard  for  equity  to  force 
a  man  to  revive  a  suit  against  himself  at  the  same  time  that  he 
swore  that  he  owed  nothing.  Lord  MacclesBeld  directed  that 
the  plaintiff  should  amend  his  bill,  and  the  defendant  his  answer, 
to  bring  the  matter  more  fully  before  the  Court.  Lord  Alvanley 
said  (2  Vesey,  jun.  91),  this  was  very  extraordinary,  and  he 
wished  it  could  be  explained.  However,  six  years  afterwards, 
the  defendant  died,  and  the  plaintiff  brought  another  bill  of  re- 
vivor, to  which  the  statute  of  limitations  was  also  pleaded,  and 
the  plea  coming  on  to  be  argued  before  Lord  King,  his  lordship 
disallowed  the  plea,  saying,  that  a  bill  of  revivor  after  a  decree  to 
account  was  in  the  nature  of  a  scire  facias,  and  not  barrable  by 
the  statute  of  limitations.  In  Comber*s  Case,  1  Peere  Williams, 
766,  a  scire  facias  (according  to  the  practice  at  that  period)  was 
brought  to  revive  a  decree  for  the  payment  of  a  sum  of  money, 
as  it  seems.  The  decree  was  dated  twenty-three  years  before. 
Tlie  plaintiff  was  the  executor  of  him  who  had  obtained  the  de- 
cree. Lord  Macclesfield  thinking  the  case  in  other  respects  not 
clear,  ordered  that  the  plaintiff  in  the  scire  facias  should  not  pro- 
ceed further  in  the  suit  without  the  further  leave  of  the  Court,  in 
respect  of  the  staleness  of  the  demand.  The  facts  of  Wilkinson 
y.Lwdl  were  remarkable.  About  1744  some  private  ships  of 
war,  called  under  the  general  title  of  The  Royal  Family  Priva- 
teers, were  fitted  out  to  cruise  against  France  and  Spain,  and 
captures  were  made  exceeding  a  million  sterling.  In  1749  some 
of  the  speculators  filed  a  bill,  and  in  1752  a  decree  was  obtained 
for  an  account  and  payment  of  their  shares.  The  cause  slept 
until  1781,  when  a  bill  of  revivor  was  filed  in  order  that  the  de- 
cree might  be  carried  on  and  prosecuted.     There  was  a  plea  of 

*  The  resemblance  between  a  decree  to  account  and  a  judg- 
ment quod  computet  in  many  respects  cannot  be  disputed.  But 
what  is  there  to  con6ne  the*  time  for  suing  out  a  scire  facias  upon 
the  interlocutory  judgment  of  quod  computet  in  an  action  of  ac- 
count to  the  period  of  six  years  ? 
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terest  up  to  the  time  of  making  his  report  to  the  plaintiff^ 
and  the  defendants,  William  Brown  and  Mary  his  wife,  in 
respect  of  the  several  annuities  of  70/.  and  SOL 

the  statute  of  limitations,  which  was  overruled  by  Lord  Thurlow, 
his  lordship  saying,  that  whether  length  of  time  was  a  bar  would 
depend  upon  the  circumstances,  but  that  the  case  was  not  proper 
for  a  plea.  The  plea  was  ordered  to  stand  for  an  answer,  with 
liberty  to  except.  Eighteen  years  after  this,  there  having  been 
various  abatements  in  the  meantime,  the  cause  came  on  to  be 
heard  before  Lord  Alvanley  under  the  title  of  Pearson  v.  Belckkr, 
It  was  dismissed,  it  being  admitted  nevertheless  that  length  of 
time  cannot  be  pleaded  in  such  a  case;  2  Dickens,  601 ;  4  Vesey, 
627.  Hcrcy  v.  Dinwoodi/,  reported  4  Brown,  C.  C.  257,  and  2 
Vesey,  jun.,  87,  may  be  stated  in  the  language  of  Lord  Redesdale, 
(2  Schoales  &  Lefroy,  639).  His  lordship  said,  that  that  was  a 
case  to  which  the  statute  of  limitations  could  not  be  said  directly 
to  apply,  for  there  was  a  decree  to  account,  but  it  was  not  pro- 
ceeded upon  with  effect ;  that  there  was  laches  on  all  sides.  It 
was  a  case  therefore  in  which  the  Court  was  to  proceed  according 
to  its  discretion, 'rather  than  according  to  any  rule  in  analogy  to 
the  statute  of  limitations  ;  that  Lord  Alvanley  in  deciding  it  was 
of  opinion,  on  grounds  of  public  policy,  that  he  ought  not  to 
permit  the  account  sought  to  be  carried  on,  because  the  party 
who  otherwise  would  have  been  entitled  to  it,  had  been  guilty  of 
Buch  laches  as  to  make  it  impossible  to  take  the  account  fairly 
and  justly.  He  did  not  say  in  that  case  what  length  of  time 
would  be  sufficient  to  bar  the  claim,  because  it  was  a  case  so  in- 
cumbered that  he  conceived  the  Court  was  to  act  according  to  its 
discretion ;  the  statute  was  not  pleaded,  and  all  parties  had  slept 
upon  their  rights.  The  length  of  time  during  which  the  plaintiff 
in  that  case  had  slept  was  from  1756  to  1790.  Barrington  v. 
O'Brien,  1  Ball  &  Beatty,  173,  is  a  case  in  which  the  benefit  of  a 
decree,  made  forty  years  before,  for  payment  of  money  charged 
on  real  estate,  was  obtained,  and  as  it  should  seem  upon  a  bill  of 
revivor ;  but  that  had  passed  which  prevented  the  length  of  time 
from  attaching.  Lord  Egremont  v.  Hamilton,  in  the  same  volume 
(page  516),  was  not  so  successful ;  there  the  transactions  extended 
over  the  space  of  ninety  years.  The  decree  was  dated  seventy 
years  before.  Twenty-eight  years,  had  elapsed  between  the 
abatement  and  the  revival.  Lord  Manners  dismissed  the  bill  of 
revivor  with  costs,  at  the  same  time  stating  that  the  statute  of 
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In  pursuance  of  this  decree  the  Master  made  his  report, 
from  which  it  appeared,  amongst  other  things,  that  Hyde 

limitations  cannot  be  pleadeu  in  bar  to  a  bill  of  revivor  after  a 
decree  to  account,  but  that  it  rests  in  the  discretion  of  the  Court, 
to  be  regulated  by  the  circumstances  of  the  case,  whether  relief 
shall  be  given.  In  Onge  v.  Tmelock,  2  MoUoy,  31,  a  decree  had, 
in  1810,  been  pronounced  for  a  contribution  amongst  some  co- 
sureties, but  no  effectual  steps  were  taken  under  it.  In  1822 
a  bill  of  revivor  and  supplement  was  filed,  which  was  dis- 
missed in  1826,  but  without  prejudice  to  the  6ling  of  a  new  bill. 
The  new  bill  was  filed  and  the  cause  came  on  to  be  heard  before 
Sir  Antony  Hart  in  1828,  who  ordered  the  decree  of  1810  to 
stand  revived  and  be  carried  into  execution.  In  the  course  of 
his  judgment  he  alluded  to  the  presumption  in  England,  that 
twenty  years  bar  a  claim  on  foot  of  a  judgment,  and  to  the  same 
period  of  time  being  a  statutable  bar  in  Ireland  ;*  and  he  observed 
that  that  might  afford  an  analogy  in  the  case  of  a  decree  for  the 
payment  of  money,  but  not  of  a  decree  to  account.  He  added, 
that  to  a  decree  for  an  account  he  was  not  aware  that  any  time 
was  a  bar.     In  White  v.  Parnther,  1  Knapp,  179,  a  decree  was 

♦  The  8  Geo.  1,  c.  4,  s.  2.     An  act  for  the  more  effectual 
quieting  and  securing  possessions  and  preventing  vexatious  suits 
at  law.     **  And  be  it  further  enacted  by  the  authority  aforesaid, 
that  if  after  the  said  25th  day  of  December,  1723,  any  person 
shall  commence  or  prosecute  any  action  or  suit  either  in  law  or 
equity  for  recovery  of  any  debt  by  single  bill  or  bond  under  hand 
and  seal,  or  by  judgment,  statute  staple,  statute  merchant,  or  re- 
cognizance, which  shall  have  been  due  and  payable  by  the  space 
of  twenty  years  before  such  action  or  suit  brought,  where  no  ac- 
tion or  suit  had  been  prosecuted  for  recovery  thereof,  nor  any 
mterest  or  money  hath  been  paid,  or  other  satisfaction  made  on 
account  thereof,  within  the  space  of  twenty  years  before  the  com- 
mencement of  such  action  or  suit,  the  defendant  or  defendants 
shall  and  may  be  at  liberty  to  plead  payment  in  bar  of  such  ac- 
tion or  suit ;  and  such  plea  shall  be  received  and  allowed  as  an 
effectual  bar  thereof,  unless  the  plaintiff  or  plaintiffs  in  such  ac- 
tion or  suit,  or  those  under  whom  he  or  they  claim,  hath  or  have 
commenced  or  prosecuted  some  action  or  suit  for  the  recovery 
of  such  debt  or  duty,  or  shall  prove  that  some  interest  or  money 
hath  been  paid,  or  other  satisfaction  made  on  account  thereof, 
within  the  space  of  twenty  years  before  such  action  or  suit 
commenced." 
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signed  judgment  upon  his  warrant  of  attorney  in  Trinity 
Term,  1795,  for  the  sum  of  1120/.,  and  that  on  the  10th 


pronoanced  in  1791,  declaring  Mrs.  Parntber  entitled  to  an  an- 
nuity instead  of  her  dower,  and  an  inquiry  or  account  was  directed. 
There  was  no  proceeding  from  1793  until  1822,  when  Mrs.  Parn- 
ther's  representatives  filed  a  bill  of  revivor.  Lord  Wynford,in  de- 
livering the  judgment  of  the  privy  council,  said,  that  if  the  decree 
of  1791  had  ascertained  what  was  due  for  the  annuity,  the  council 
might  have  had  to  consider  whether,  as  nothing  had  been  done 
on  that  decree  from  1793  to  1822,  their  lordships  ought  not  to 
presume  that  the  debt  so  ascertained  was  satisfied ;  but  the  de- 
cree of  1791  directed  the  payment  of  no  debt,  nor  did  it  ascertain 
the  existence  of  any,  but  merely  directed  an  inquiry  whether 
there  was  any  debt  or  not,  and  the  inquiry  so  directed  was  never 
entered  upon,  and  that  such  a  decree  could  not  prolong  the  time 
allowed  for  the  recovery  of  the  debt.  All  these  cases  seem  to 
depend  upon  a  rule  acted  upon  both  in  equity  and  at  law,  where 
the  statutes  of  limitations  do  not  expressly  apply.  Every  pre- 
sumption will  be  made  against  a  demand  which  has  lain  dormant 
for  twenty  years.  At  common  law  formerly  no  permission  to  sue 
out  a  scire  facias  upon  a  judgment  of  more  than  twenty  years 
standing  could  be  had  without  a  rule  to  show  cause.  The  present 
practice  is  similar.  In  Brown  v,  Evan$^  2  Tyrwhitt,  389,  inter- 
locutory judgment  had  been  signed  against  the  defendant  more 
than  twenty  years  ago,  but  no  writ  of  inquiry  had  been  executed, 
and  the  defendant  had  since  died.  A  motion  in  order  to  revive 
the  judgment  was  made  under  stat.  8  &  9  Will.  3,  c.  1 1 ,  s.  6,  for 
a  rule  why  a  scire  facias  should  not  issue  against  the  executor 
of  the  defendant,  that  he  might  show  cause  why  damages  in  such 
action  should  not  be  assessed  and  recovered  by  the  plaintiff^  and 
to  hear  the  judgment  of  the  Court  thereupon.  A  question  was 
raised  whether  the  rule  should  be  absolute  in  the  first  instance, 
and  Mr.  Baron  Bayley  said,  that  the  motion  being  general  for 
damages,  without  limitation  of  time,  the  plaintiff  should  be  placed 
in  no  better  situation  as  against  the  executors,  than  he  would 
have  been  on  his  interlocutory  judgment  against  the  defendant ; 
and  the  Court  granted  only  the  rule  nisi.  By  the  79th  of  the 
General  Rules  of  Hilary  Term,  1832,  a  scire  facias  to  revive  a 
judgment  more  than  ten  years  old  will  not  be  allowed  without  a 
motion  for  that  purpose  in  term,  or  a  judge's  order  in  vacation  ; 
nor  if  more  than  fifteen,  without  a  rule  to  show  cause. 
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March,  1810,  the  day  of  Mary  Price's  death,  the  arrears 
of  William  Hyde's  annuity  amounted  to  10352.  8s.  4fd. ; 
that  Thomas  Shearcroft  also  signed  judgment  on  his  war- 
rant of  attorney  in  Michaelmas  Term,  1795,  for  the  sum  of 
480/.,  which  was  the  penalty  in  his  bond,  and  that  the 
arrears  of  his  annuity  up  to  the  time  of  Mary  Price's 
death  came  to  437/.  10«.,  and  the  said  Master  found  that 
there  was  due  to  the  plaintiff  for  the  arrears  of  the  said 
annuity  of  70/.,  calculating  the  same  up  to  the  10th  of 
March,  1810,  the  day  of  the  decease  of  the  said  Mary 
Price,  the  sum  of  1035/.  8s.  4d.  only  ;  and  that  there  was 
due  to  the  defendant,  Mary  Brown,  as  the  executrix  of 
the  said  Thomas  Shearcroft,  for  the  arrears  of  the  said 
annuity  of  30/.,  calculating  the  same  in  like  manner  as  the 
said  other  annuity,  the  sum  of  437/.  10«.  only. 

To  this  finding  the  plaintiff  excepted,  inasmuch  as  the 
Master  ought  to  have  found  that  there  was  due  to  the  plain- 
tiff as  well  the  said  sum  of  1035/.  8^.  4c/.  as  the  interest 
thereon  at  the  rate  of  five  per  cent,  per  annum,  or  at  least 
four  per  cent,  per  annum,  from  the  said  10th  day  of 
March,  1810,  to  the  time  of  making  his  said  report  dated 
the  2d  day  of  December,  1835,  and  ought  to  have  stated 
that  the  said  plaintiff  would  be  entitled  to  interest  upon 
the  said  sum  of  1035/.  8s.  4c/.,  the  arrears  of  the  said  an- 
nuity, at  five  per  cent,  per  annum,  or  at  least  four  per  cent, 
per  annum,  from  the  said  2d  day  of  December,  1835,  to 
the  time  of  receiving  the  said  sum  of  1035/.  8^.  id.  A 
similar  exception  was  taken  by  the  defendants,  Brown  and 
wife.  The  cause  now  came  on  to  be  heard  on  these  ex- 
ceptions and  upon  further  directions  before  the  Vice- 
chancellor. 

For  the  plaintiff  and  the  defendants  Brown  and  ^ife, 
Mr.  Jacobs  Mr.  Cooper^  Mr.  Bichards^  and  Mr.  Simpson. 
Under  the  circumstances  appearing  by  the  Master's  re* 
port  we  do  not  claim  interest  upon  the  sums  of  1035/.  8^. 
4(/.,  and  437/.  lOs.  qu&  arrears  of  annuities.  From  March, 
1810,  there  were  no  longer  annuities.    The  sums  in  qucs- 
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tion  were  liquidated   sums,  secured   by  the  indentures, 
bonds  and  judgments  set  forth  in  the  Master's  report 
In  March,  1810,  the  damages  upon  the  bonds  and  judg- 
ments would  upon  writs  of  inquiry  have  been  assessed  by 
a  jury  at  those  sums.     We  therefore  do  not  claim  interest 
on  these  two  sums  as  being  arrears  of  annuities,  but  as 
being  two  debts  of  fixed  and  liquidated  amounts,  for  which 
the  creditors  had  obtained  judgments :  and  the  question 
is,  whether  the  Master  is  not  wrong  in  refusing  to  allow 
interest  upon  these  two  judgment  debts  from  March,  1810, 
to  the  time  when  the  same  shall  be  satisfied.    It  is  not 
disputed  by  us  that  in  ordinary  suits  for  the  administra- 
tion of  assets,  in  suits  where  there  is  a  competition  between 
incumbrancers,  the  Master  is  not  authorised  to  give  interest 
upon  mere  judgments.     Gibson  v.  EgertoUj  1  Dickens, 
408,  the  exceptions  of  the  creditor  Nathaniel  Ireson ;  Des- 
champs  v.   Vanneckf  2  Vesey,  jun.  716;   Berringion  v. 
EvanSy  Younge,  276.     The  present  however  is  not  a  suit 
of  this  description :  but  one  which  has  for  its  object  simply 
the  payment  of  the  debts  of  these  two  creditors  and  no 
others.     It  is  a  contest  between  these  two  creditors  and 
the  personal  representative  of  the  debtor.     Looking  at 
the  fund,  there  is  no  other  incumbrance  upon  it.     In  a 
suit  of  this  kind  this  Court  will  give  interest  upon  a  judg- 
ment ;  and  for  this  reason,  that  if  an  action  were  brought 
upon  the  judgment,  a  jury  would,  either  under  the  old 
law,  or  under  the  late  statute,  give  interest  upon  such  a 
debt,  the  property  out  of  which  it  was  to  be  satisfied  being 
so  situated  that  no  diligence  of  the  creditor  could  have 
enforced  payment  earlier.     The  old  doctrine  on  this  head 
is  laid  down  by  Sir  John  Leach  in  Gaunt  v.  Taylor,  3 
Mylne  &  Keen,  302.     In  Stileman  v.  Jshdown,  2  Atkyns, 
477,  where  the  bill  was  by  the  executor  of  a  judgment 
creditor  for  the  satisfaction  of  his  single  debt,  interest 
was  decreed.     The  principle  is  the  same  both  in  law  and 
equity.     It  is  immaterial  whether  the  judgment  creditor 
proceed  by  action  or  by  bill.    If  the  circumstances  are 
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such  that  he  could  recover  interest  in  an  action,  he  must 
have  them  in  a  suit.     The  present  bill  must  be  regarded 
as  an  action  on  a  judgment.     Lind  v.  Donegall,  1  Lloyd 
&  Gould,  temp.  Plunkett,  227.      But  the  act  for  the 
further  amendment  of  the  law  and  the  better  advance- 
ment of  justice,  8  &  4  Will.  4,  c.  42,  entitles  us  to  in- 
terest upon  another  ground.      By  the  28th  section  of 
that  act  it  is  enacted,  "  that  upon  all  debts  or  sums  cer- 
tain, payable  at  a  certain  time  or  otherwise,  the  jury  on 
the  trial  of  any  issue,  or  on  any  inquisition  of  damages, 
may,  if  they  shall  think  fit,  allow  interest  to  the  creditor 
at  a  rate  not  exceeding  the  current  rate  of  interest  from 
the  time  when  such  debts  or  sums  certain  were  payable, 
if  such  debts  or  sums  be  payable  by  virtue  of  a  written 
instrument  at  a  certain  time,  or  if  payable  otherwise,  then 
from  the  time  when  demand  of  payment  shall  have  been 
made  in  writing,  so  as  such  demand  shall  give  notice  to 
the  debtor  that  interest  will  be  claimed  from  the  date  of 
such  demand  until  the  term  of  payment.*'     This  enact- 
ment makes  it  wholly  immaterial  whether  we  have  judg- 
ments or  not.     It  is  quite  sufficient,  that  without  any  fault 
of  our  own  we  have  been  kept  out  of  monies  payable  at  a 
time   certain.      The   Court  must  necessarily  adopt  the 
changes  which  this  statute  introduces  at  law.     An  analo- 
gous practice  must  be  adopted  and  preserved  in  the  equity 
and  common  law  jurisdictions  with  regard  to  interest  upon 
such  demands.     In  making  these  remarks,  however,  we 
do  not  mean  to  say  that  we  are  going  upon  the  bonds  and 
not  on  the  judgments.     We  insist  upon  the  judgments. 
But  it  may  be  said  that  no  interest  ought  to  be  given  be- 
yond the  penalties  of  the  bonds,  being  the  sums  mentioned 
in  the  two  judgments.    This  remark  might  be  just,  if  such 
interest  were  claimed  under  a  decree  in  a  creditor's  cause. 
In  applying  assets  for  the  general  satisfaction  of  debts  the 
rule  is,   that  interest  shall  not  be  carried  beyond  the 
amount  of  the  penalty.     Moore  v.  M'Namara^  1  Ball  8c 
Beatty,  309.    But  the  present  proceeding  is  not  one  of  that 
nature.  There  is  no  conflict  between  us  and  other  creditors. 
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The  point  which  the  Court  has  to  consider  is,  wheUier  in 
a  case  such  as  that  before  it,  interest  would  not  be  given 
at  law.  On  the  footing  of  the  bonds,  perhaps,  the  Coorts 
of  common  law  would,  notwithstanding  the  late  change  in 
the  law,  hesitate  to  give  interest  beyond  the  fixed  penal 
sums.  But  is  it  so  where  there  is  an  action  on  a  judg- 
ment ?  Will  not  the  Courts  of  common  law  in  certain 
circumstances,  as  where  the  creditor  has  been  delayed, 
direct  the  jury  to  give  interest  in  actions  upon  a  judgment, 
although  exceeding  the  penalty  of  the  debt  ?  The  com- 
petency of  the  jury  to  allow  interest  to  the  amount  of 
what  is  really  due,  is  expressly  stated  by  Lord  Kenyon, 
in  M'Clure  v.  Dunkin^  1  East,  436,  the  case  of  an  action 
on  an  Irish  judgment.  If  there  was  this  competency 
formerly,  k  fortiori  is  there  now?  Are  there  not  instances 
in  which  when  the  debtor  has  applied  to  stay  proceedings 
in  an  action  upon  a  judgment  such  relief  has  been  denied, 
except  upon  terms  of  his  paying  the  whole  principal  and 
interest,  although  exceeding  the  penalty?  Has  not  the 
same  principle  been  adopted  by  courts  of  equity  ?  Has 
it  not  been  extended  further?  Has  it  not  been  held  that 
a  judgment  creditor*  brought  into  equity  for  an  account, 
shall  have  interest,  although  it  exceed  the  penalty  ?  At-- 
kinson  v.  Atkinson^  1  Ball  &  Beatty,  238.  Besides,  the 
decree  of  the  Master  of  the  Rolls  directs  that  interest 
should  be  computed. 

The  Solicitor-  General  and  Mr.  Wray  for  the  other  de- 
fendants.   Booth  V.  Leycester,  1  Keen,  247. 

The  Vice-Chancellor. — I  should  be  very  sorry  to 
decide  this  question  upon  the  words  of  the  decree  of  Sir 
John  Leach ;  but  I  may  remark,  that  it  plainly  contem- 
plated that  interest  would  be  given  upon  the  arrears,  or 
why  refer  it  to  the  Master  first  to  take  an  account  of  what 
is  due  to  the  plaintiff*  for  principal  and  interest  upon  his 
securities,  and  in  a  subsequent  part  on  a  certain  event  to 
calculate  interest  both  upon  the  plaintiff^  and  the  defend- 
ants Brown  and  wife's  annuities  ?  However,  it  still  remains 
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for  me  to  determine,  whether  the  plaintiff  and  these  last* 
named  defendants  are  to  have  interest  upon  their  judg- 
ments out  of  that  portion  of  the  fund  in  Court,  (the  fund 
having  been  accumulating  ever  since  the  year  1810,)  which 
belonged  to  John  Price,  as  the  only  child  and  sole  next  of 
kin  of  William  Price.  Now  here  the  contest  is  not  be- 
tween the  persons  claiming  such  interest  and  other  credi- 
tors and  incumbrancers  upon  this  fund,  but  between  those 
persons  and  a  dry  administrator.  That,  in  my  opinion, 
makes  a  very  material  distinction.  In  the  case  of  Gaunt 
T.  Taylor,  Sir  John  Leach,  although  he  could  not  there 
allow  interest  on  the  judgment  creditor's  debt,  yet  took 
the  distinction,  that  in  that  case  the  creditor  had  brought 
no  action  at  law  so  as  to  found  the  claim  for  interest ;  and 
he  expressly  lays  it  down,  that  interest  will  be  given  on  a 
judgment  at  law,  where  the  effect  of  the  judgment  has 
been  impeded  by  a  course  of  dilatory  and  vexatious  pro- 
ceeding on  the  part  of  the  debtor.  Now  here  it  is  true 
there  have  been  no  such  proceedings  on  the  part  of  the 
debtor :  but  the  question  is,  could  the  creditors  by  these 
judgments  have  enforced  payment  at  an  earlier  period  ? 
If  they  could,  that  would  make  a  difference  both  here  and 
at  law.  But  the  answer  is,  that  until  1834,  when  Mr. 
Maule,  on  behalf  of  the  crown,  took  out  letters  of  ad- 
ministration, there  was  no  remedy  for  these  creditors,  either 
by  scire  facias  at  law  or  by  bill  in  this  Court.  The  pro- 
perty was  so  situated  that  no  diligence  on  their  part  could 
enable  them  to  get  at  it.  In  such  a  case  it  is  obvious  that 
the  most  advisable  mode  of  proceeding  to  recover  the 
debts  was  by  filing  a  bill,  and  I  must  own  it  does  seem  to 
me  that  the  bill  here  is  a  proceeding  analogous  to  an 
action  on  a  judgment.  Now  supposing  in  such  a  case  an 
action  were  brought  upon  a  judgment,  can  any  one  doubt 
that  a  jury  would  give  interest  in  the  shape  of  damages, 
where  the  creditor  could  not  have  proceeded  and  the  fund 
had  been  accumulating  ?  The  common  sense  of  the  trans- 
action is  that  he  should  have  interest.    Besides,  the  right 
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to  interest  is  placed  in  a  much  more  favourable  situation 
since  the  passing  of  the  act  of  3  &  4  WilL  4.  That  is  a 
remedial  act,  and  many  of  its  provisions  apply  to  proceed- 
ings in  courts  of  equity.  It  will  be  necessary  for  this 
Court,  as  a  matter  of  course,  to  adopt  many  of  the  pro- 
visions of  that  act.  I  consider  that  the  Master  has  taken 
a  very  narrow  view  of  the  subject.  The  debt  being  a 
legal  debt  the  rate  of  interest  should  be  five  per  cent. 
The  exception  must  be  allowed,  and  the  Master  must  be 
directed  to  review  his  Report. 

Cur. — This  Court  doth  hold  the  exceptions  taken  by  the 
said  plaintiff  and  by  the  said  defendants,  William  Brown 
and  Mary  his  wife,  to  be  good  and  sufiScient,  and  doth  there- 
fore order  that  the  same  be  allowed :  and  it  is  ordered, 
that  the  sums  of  10/.,  and  10/.,  deposited  with  the  Registrar 
by  the  said  plaintiff  and  by  the  said  defendants  on  setting 
down  the  last-mentioned  exceptions,  be  returned  to  the  said 
plaintiff  and  defendants  respectively :  and  this  Court  doth 
declare,  that  the  plaintiff,  George  Hart,  and  the  said  de- 
fendant, Mary  Brown,  wife  of  the  defendant,  William 
Brown,  the  executrix  of  the  late  defendant,  Thomas  Shear- 
croft,  respectively,  are  entitled  to  interest  after  the  rate  of 
five  per  cent,  per  annum,  on  the  sums  of  1035/.  8j.  4d., 
and  437/.  10«.,  respectively,  in  the  said  Report  mentioned, 
from  the  10th  day  of  March,  1810:  and  it  is  ordered,  that 
it  be  referred  back  to  the  said  Master  to  compute  and 
ascertain  what  is  due  to  the  said  plaintiff  and  the  said  de- 
fendant, respectively,  for  principal  and  interest  in  respect 
of  the  said  several  sums,  having  regard  to  the  declaration 
aforesaid. 

This  order  was  drawn  up  in  the  two  causes  of  Hyde  v. 
Price  and  Hart  v.  Cradock, 


Parol  evidence        There  was  another  point  argued  in  this  case.     William 

admitted  to        Price,  by  his  will,  gave  to  Mrs.  Deriaz  his  whole  share  of 
•how  sute  of  *     ^  ^ 
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the  property  of  his  late  uncle  Andrew  Stone,  Esq.,  then  testator's  pro- 
invested  m  the  three  per  cents.,  or  wherever  it  might  be  made  his  will. 
thereafter  placed.  The  defendant  Cradock  insisted  that 
the  25001.  stock  formed  part  of  this  property,  and  that  at 
the  date  of  the  will  there  was  no  other  stock  that  could 
answer  the  testator's  meaning.  In  consequence,  at  the 
hearing  of  the  cause,  it  was  referred  to  the  Master  to 
inquire  and  state  whether  the  2500/.,  three  and  a  half  per 
cent,  reduced  annuities  was  or  was  not  part  of  the  residue 
of  the  personal  estate  of  William  Price,  or  whether  the 
same  formed  part  of  the  estate  and  effects  of  the  said 
Andrew  Stone,  deceased.  The  Master  found  that  the 
said  stock  formed  part  of  the  residue  of  William  Price's 
personal  estate,  and  did  not,  at  the  time  of  his  death,  form 
part  of  the  estate  and  effects  of  the  said  Andrew  Stone ; 
and  an  exception  taken  to  this  finding  of  the  Master  by 
the  defendant  Cradock  was  overruled  by  the  Vice-Chan- 
cellor. In  support  of  the  Master's  Report  there  was  read 
the  aflidavit  of  Mr.  Fenn,  Librarian  to  the  Bank  of  Eng- 
land, by  which  it  appeared  that  when  the  will  was  made 
there  was  standing  in  the  name  of  William  Price,  in  the 
books  of  the  Bank  of  England,  the  sum  of  591/.  4j.  5c/., 
three  per  cent,  consols,  which  was  part  of  William  Price's 
share  of  Andrew  Stone's  estate,  &c. 


That  the  debt  shall  not  be  carried  beyond  the  penalty,  has  long  General  doctrine 
been  the  doctrine  of  courts  of  equity  ;  Bidlake  v.  Arundel,  1  »*>  Equity  noi  to 
Reports  in  Chancery,  50  ;  Davis  v.  Curtis,  1  Cases  in  Chancery,  y^^  tjf^  pen J- 
226 ;  Hall  v.  Thomas,  I   Vernon,  349 ;  Stewart  v.  Rumball,  2  ty. 
Vernon,  509 ;  Bromley  v.  Goodere,  1  Atkyns,  75  ;  Grosvenor  v. 
Cook,  1  Dickens,  .'S05  ;  Gibson  v.  Egerton,  ibid.  408  ;  Kettlehy  v. 
Kettleby,  2  Dickens,  514.     [In  Lloyd  v.  Hatchet t,  2  Anstruther, 
525,  Baron  Thompson  said  he  remembered  being  counsel  in  a 
case  of  Kettleby  v.  Kettleby,  before  Lord  Bathurst,  where  there  was 
a  devise  for  payment  of  debts.     Simple  contract  debts,  even  for 
seventy  years  standing,  were  renewed  by  this  devise,  and  were 
paid  with  full  interest ;  but  the  bond  debts  were  only  allowed 
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interest  to  the  amount  of  tlie  penalty,  and  were  therefore  in  a 
worse  situation  than  those  upon  simple  contract.  Lord  Hard- 
wicke  (I  Atkyns,  80,)  has  observed  that  it  is  a  frequent  case  in 
the  disposition  of  trust  estates,  that  creditors  upon  simple  con- 
tract have  a  better  satisfaction  than  creditors  by  specialty,  as 
the  specialty  creditors  cannot  have  more  than  their  penalties, 
whereas  creditors  by  notes  carrying  interest  will  have  their  whole 
interest.]  Tew  v.  Lord  fVuUerton,  3  Brown,  C.  C.  489 ;  KmgkL 
v.  Maclean^  ibid.  496.  [In  this  case  Mr.  Justice  Duller,  sitting 
for  the  Lord  Chancellor,  had  allowed  exceptions  to  the  Master's 
Report,  which  gave  the  creditor  the  penalty  only  of  his  bond  debt. 
Upon  rehearing,  before  Lord  Thurlow,  the  exceptions  were  over- 
ruled. This  case  was  subsequent  to  Lord  Lonsdale  v.  Churchy  t 
Term  Reports,  388,  stated  hereafter.  Mr.  Justice  Buller  here  evi- 
dently lays  it  down,  that  according  to  the  recent  cases  the  courts 
of  common  law  would  direct  the  jury  to  find  damages  beyond 
the  penalty.  The  case  of  White  v.  Sealy^  1  Douglas,  48,  also 
hereafter  stated,  he  here,  as  in  Lord  Lonsdale  v.  Churchy  states, 
was  determined  on  the  ground  of  its  being  the  case  of  a  surety. 
He  calls  it  an  exception,  which  proves  the  general  rule  to  be 
otherwise.]  Latoucke  v.  Fitzgerald,  t  Ridgway,  333  ;  Sharpe  v. 
Lord  Scarborough,  3  Vesey,  557:  Mackworth  v.  Thonuu,  5  Vesey, 
329  ;  Aston  v.  Gregory,  6  Vesey,  151 ;  Clarke  v.  Seton,  ibid. 
411;  Muorev.  Macnamara,  1  Ball  &  Beatty,  309;  Tunstall  v, 
Trappes^  3  Simons,  286,  299;  Hugltes  v.  Wynne,  I  Mylne  & 
Keen,  20.  See  also  Ellis  v.  Whinnery,  4  Brown,  P.  C.  512. 
Exception  Though  it  be  the  regular  practice  that  an  obligee  shall  not 
where  the  Yi^Ly^  more  than  the  penalty  of  the  bond,  he  having  chosen  his 
into  Equity  for  own  security  and  made  himself  judge  ;  yet  if  the  obligor  come 
'e'i*^'  into  equity,  he  shall  not  be  relieved  except  upon  terms  of  paying 
the  principal  and  interest,  though  the  interest  may  carry  the  debt 
beyond  the  penalty.  The  principle  upon  which  this  practice  is 
founded  is  elucidated  by  an  early  case  in  the  time  of  the  Common- 
wealth; Audeley  Y. ,  Hardres,  136.     There  was  a  bill  in 

the  Exchequer  to  be  relieved  against  an  extent  upon  a  debt  in  aid 
for  1500/.  penalty,  after  the  penalty  satisfied  by  perception  of 
profits,  but  not  according  to  the  extended  value,  but  the  Court 
would  not  relieve  the  plaintiflP  without  paying  costs  and  damages 
over  and  besides  the  penalty.  And  the  Court  declared,  that  the 
plaintiff  should  have  either  all  law  or  all  equity  ;  viz.  that  the 
defendant  should  account  only  for  the  extended  value  according 
to  law,  or  else  that  he  should  have  all  his  costs  and  damages  be- 
sides the  penalty ;  and  so  it  was  decreed.  Crispe  v.  Blake,  I 
Cases  in  Chancery,  23,  appears  also  to  rank  with  the  cases  de- 
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cided  upon  the  foregoing  principle,  although  more  favourable  to 
the  plainiiffs  than  most  of  them  are.     There  were  there  several 
obligors  in  a  bond,  and  the  defendant  had  got  judgment  against 
some  of  them  in  the  amount  of  the  penalty  ;  others  against  whom 
there  was  no  judgment  had  paid  part  of  the  bond,  so  that  with 
what  had  been  paid  under  the  judgment  the  defendant  had  re- 
ceived more  than  the  penalty,  although  not  his  full  principal  and 
interest  and  costs.  The  bill  offered  to  make  up  the  penalty  and  in- 
terest  since  the  judgment.  The  defendant  insisted  upon  principal, 
interest  and  costs.    There  was  a  long  debate,  the  plaintiffs'  coun- 
sel insisting  that  when  9  man  takes  a  security  by  a  penalty  he 
sets  up  his  rest  there  and  makes  himself  judge  of  what  he  would 
have»  and  ought  not  to  have  more.     The   decree   was,   that 
the   bond  should  be  delivered  up  and   the  judgment  vacated 
upon  the  plaintiffs  paying  so  much  as  with  what  was  paid  would 
make  up  the  penalty  and  damages  at  6  per  cent,  for  the  pe- 
nalty and  costs  in  equity  and  at  law.     A  question  was  raised 
whether  a  sum  of«S50/.  had  been  paid  before  the  judgment  or 
since.     If  it  had  been  paid  before  the  judgment  it  would  be 
reckoned  as  paid  on  the  bond,  and  would  be  so  much  in  reduction 
of  the  obligee's  surplus  interest.     But  if  it  had  been  paid  since 
the  judgment,  it  would  go  towards  liquidation  of  the  penalty. 
The  Master  was  ordered  to  examine  into  this.     The  reporter 
remarks  upon  this  case,  that  a  judgment  on  a  bond,  on  which 
there  is  more  due  than  the  penalty  for  principal  and  interest,  is 
worse  security  than  the  bond  only.     Consult  also  Marsh  v.  Lee, 
2  Ventris,  337.     From  Hale  v.  Thomas^  1  Vernon,  349,  it  ap- 
pears that  it  was  the  received  opinion  that  if  a  judgment  creditor 
take  execution  by  elegit,  and  the  debtor  comes  into  equity  to  re- 
deem, he  shall  not  be  relieved  unless  he  pay  the  whole  principal 
and  interest,  although  the  same  surpass  the  penalty  of  the  judg- 
ment.    In  Peerf  V.  JBaUwyn,  2  Equity  Cases  Abridged,  611,  it 
was  said,  that  although  equity  cannot  carry  interest  higher  than 
tlie  penalty  of  a  bond,  yet  when  it  is  tacked  to  another  security, 
as  where  there  is  a  mortgage  from  the  obligor  to  the  obligee,  for 
securing  other  sums  of  money,  equity  will  not  suffer  the  mort- 
gagor to  redeem  unless  he  will  pay  the  interest  which  is  over 
and  above  the  penalty  of  the  bond  (a).    In  Godfrey  v.  Watson^ 

(fl)  This  case  of  Peers  v.  Baldwin  was  in  the  year  1709.  It 
toon  after  became  the  rule  of  the  Court  that  the  mortgagee  can- 
not, as  against  the  mortgagor  himself,  insist  upon  tacking  a  bond. 
This  new  rule  seems  to  have  been  completely  established  in  1715, 
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S  Atkyns^  517,  the  creditor,  who  was  not  the  plaintiff,  seems 
to  have  extended  the  debtor's  lands  under  an  elegit.  An 
exception  was  taken  that  he  had  not  been  allowed  the  sur- 
plus interest  beyond  the  penalty  of  his  judgment.  Lord 
Hardwicke  said  at  law  upon  a  judgment  entered  up,  it  is  the 
debitum  recuperatum,  and  the  stated  damages  between  the  par- 
ties ;  but  if  the  creditor  does  not  take  out  a  fieri  facias  against 
the  person  of  the  debtor,  or  his  personal  estate,  but  extends  the 
lands  by  elegit,  which  the  sheriff  does  only  at  the  annual  value, 
and  much  below  the  rent,  the  creditor  holds  quousque  debitum 
satisfactum  fuerit,  and  at  law  the  debtor  cannot,  upon  a  writ  ad 
computandum,  insist  upon  the  creditor's  doing  more  than  account 
for  the  extended  value ;  but  if  the  debtor  comes  into  a  court  of 
equity  for  relief,  this  court  will  give  it  him,  by  obliging  the  cre- 
ditor to  account  for  the  whole  that  he  has  received,  (a)  and  as  a 

the  date  of  the  case  of  Ckallis  v.  Catbom^  Precedents  in  Chan- 
cery, 407.  It  was  there  said  by  Mr.  Vernon,  and  agreed  to  by 
the  Court,  that  if  a  man  has  a  debt  owing  to  him  by  mortgage, 
and  another  on  bond  from  the  same  person,  that  he  cannot  tack 
them  together  against  the  mortgagor,  but  that  he  shall  be  let  into 
a  redemption  on  payment  of  the  mortgage  money  only ;  but  the 
heir  in  such  case  shall  not  be  let  into  a  redemption  without  pay- 
ment of  both,  because  the  land  in  his  hands  is  chargeable  with 
the  bond  even  at  law.  And  now,  since  the  statute  against 
fraudulent  devises,  the  devisee  of  the  equity  of  redemption  is  in 
the  same  case,  and  cannot  redeem  without  payment  of  both,  be- 
cause the  statute  makes  such  devise  void  as  against  creditors, 
and  there  the  devisee  stands  in  the  same  place  as  the  heir  must 
have  done  if  no  devise  had  been  made.  But  before  that  statute, 
such  devisee  would  not  be  liable  to  the  bond  any  more  than  the 
mortgagor  himself. 

(fl)  In  a  subsequent  case  of  Owm  v.  Griffith^  1  Vesey,  sen., 
256,  Lord  Hardwicke  says,  that  the  creditor  [at  law]  could  only 
be  obliged  to  account  according  to  the  extended  value  ;  but  the 
Court  since  Lord  Cowper*s  time  goes  farther,  and  obliges  him  to 
account  for  the  profits  really  received.  The  Court  did  so  many 
years  before  Lord  Cowper  was  keeper  of  the  great  seal,  as  may 
be  seen  above. 

Where  land  was  extended  on  a  statute  merchant,  statute  staple, 
or  recognizance  in  the  nature  of  a  statute  sUple,  the  cognizor 
could  not  enter,  though  the  cognizee  had  received  the  whole 
debt,  damages,  and  costs,  but  must  have  sued  out  a  scire  facias 
ad  computandum  et  rehabendum  terram  ;  for  by  the  acts  of  par- 
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person  who  comes  for  equity  must  do  equity,  will  direct  the 
debtor  to  pay  interest  to  the  creditor  even  though  it  should  ex- 
ceed the  principal ;  and  his  lordship  said  be  remembered  very 
well  upon  Serjeant  Whitaker's  insisting  before  Lord  Chancellor 
Cowper,  that  this  would  be  repealing  the  statute  of  Westmin- 

liament  which  gave  those  securities  (13  Edward  1,  s.  3,  c.  1 ; 
27  Edward  3,  c.  9 ;  28  Henry  8,  c.  6,)  the  cognizee  was  en- 
titled to  retain  the  land  until  he  should  be  satisfied  for  his  debt, 
costs^  and  damages,  together  with  his  reasonable  labour  and  ex- 
penses :  and  as  those  were  uncertain,  and  the  cognizee  was  in  by 
matter  of  record,  the  cognizor  was  obliged  to  sue  out  a  scire 
facias  against  the  cognizee  before  he  could  have  his  land  restored. 
But  in  case  of  an  elegit  upon  a  judgment  or  recognizance  at  com- 
mon law,  where  the  tenant  by  elegit  has  received  payment  of  his 
debt  out  of  the  usual  and  ordinary  profits  of  the  land,  the  defend- 
ant or  cognizor  may  enter,  that  is,  may  bring  an  ejectment  with- 
out suing  out  a  scire  facias^  because  tenant  by  elegit  is  only  to 
retain  the  land  until  his  debt  is  levied  (quousque  debitum  fuerit 
levatuni).  But  if  tenant  either  by  elegit  or  by  statute  neglect 
to  take  the  profits,  the  defendant  or  cognizor,  at  the  time  when 
the  debt  may  have  been  satisfied  thereout,  is  entitled  to  sue  out 
a  scire  facias  for  an  account  and  to  have  his  land  back  again. 
And  in  some  cases  the  defendant  or  cognizor  may  have  a  scire 
facias  for  an  account  and  to  have  his  land  again,  before  the  te- 
nant by  elegit  or  statute  can  have  been  satisfied  for  the  debt  out 
of  the  extended  value  of  the  land.  As  where  the  defendant  or 
cognizor  brings  the  whole  or  residue  of  the  money  into  Court, 
or  has  a  release  from  the  plaintiff  or  cognizee,  or  has  paid  him 
the  money  and  has  his  acquittance.  The  defendant  or  cognizor 
may  also  have  a  scire  facias  to  account  as  well  as  to  have  his  land 
again,  where  the  tenant  by  elegit  or  statute  has  been  satisfied  by 
some  casual  profit.  But  the  defendant  or  cognizor  cannot  in  the 
above  cases  enter,  that  is,  he  cannot  bring  an  ejectment,  because 
the  possession  of  the  plaintiff  or  cognizee  being  founded  upon 
matter  of  record  is  not  to  be  taken  away  by  entry  before  he  has  an 
opportunity  of  answering  in  a  court  of  record.  See  Serjeant 
Williams'  note  (6)  to  Underhillv.  Deverettx,  2  Saunders,  72  w. 

The  rule  is  still  the  same  at  law,  if  the  debtor  should  recover 
bis  land  by  ejectment  or  scire  facias  ad  computandum  et  ad  re- 
habendum  terram.  The  plaintiff  could  not  have  interest  on  his 
judgment,  and  on  the  other  hand  would  only  have  to  account  for 
the  extended  value  of  the  land.     It  was  this  rule  which  formerly 
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8ter,  (a)  Lord  Cowper  said  be  would  not  repeal  the  statute,  but 
be  would  do  complete  justice  by  letting  the  creditor  carry  on  the 
interest  upon  his  debt,  as  he  was  to  account  for  the  whole  he  had 
received.  Lord  Harkwicke  then  goes  on  to  say,  that  the  same 
rule  prevails  in  this  Court,  where  a  mortgagee  has  tacked  a  judg- 
ment to  his  mortgage,  he  shall  not  be  confined  to  the  penalty  of 
the  judgment,  but  shall  be  entitled  to  interest  upon  the  debt  se- 
cured by  judgment,  though  it  exceeds  the  penalty,  down  to  the 
time  the  principal  is  paid  off.  In  Latouche  v.  Fitzgcraldj  2  Ridg- 
way^  333, 343,  it  is  said  that  courts  of  equity  have  by  a  series  of 
determinations  settled  a  distinction  between  those  cases  where 
the  obligor  in  a  bond  comes  for  relief,  and  where  the  creditor  is 
plaintiff  in  the  cause;  where  the  debtor  seeks  for  equity  he 
must  do  equity  ;  and  therefore  in  some  of  these  cases  the  decree 
has  gone  beyond  the  penalty,  but  in  all  cases  where  the  creditor 
seeks  for  the  aid  of  a  court  of  equity  he  cannot  be  decreed  to 
more  than  the  penalty  of  the  bond.  In  Atkinson  v.  Atkinson^ 
1  Ball  &  Beatty,  238,  Lord  Manners  says,  that  one  of  the  excep- 
tions to  the  rule,  that  a  party  shall  not  be  allowed  interest  beyond 
the  penalty,  is  where  an  elegit  creditor  is  brought  into  equity  lor 
an  account.  In  Lewes  v,  Morgan,  S  Younge  &Jer vis,  394,  Chief 
Baron  Alexander  says  that  the  debtor  seeking  the  assistance  of  a 
court  of  equity,  the  Court  will  not  give  that  assistance  without 
his  doing  equity  to  the  creditor,  by  allowing  him  interest  on 
his  debt ;  that  the  same  principle  pervades  all  the  cases  ;  the 
strongest  being  that  in  which  it  is  said,  that  a  mortgagee  having 
tacked  a  judgment  to  his  mortgage,  shall  not  be  confined  to  the 
penalty  of  the  judgment,  but  shall  be  entitled  to  interest  on  the 
debt  secured  by  the  judgment,  though  it  exceed  the  penalty,  down 
to  the  time  the  principal  is  paid  off. 

In  the  Treatise  of  Equity  it  is  said,  that  whenever  the  debt  is 
carried  beyond  the  penalty  of  the  security,  it  is  always  for  a  de- 
fendant, upon  the  maxim  that  he  who  will  have  equity  must  do 

drove  the  debtor  into  equity ;  but  the  courts  of  common  law  will 
now  upon  motion  refer  it  to  the  proper  officer  to  take  an  account 
of  the  rents  and  profits  received  by  the  plaintiff  under  the  writ 
of  elegit,  and  if  the  debt  is  reported  to  be  satisfied  will  order 
possession  of  the  land  to  be  restored  to  the  defendant ;  Price  v. 
Varney,  5  Dowling  &  Ryland,  612;  S.  C.  3  Bamewall  &  Cress- 
weU,  733. 

(fl)  The  statute  of  Westminster  the  Second,  cap.  18,  upon 
which  see  the  Second  Institute.  » 


IN  1837,  1838.  215 

it :  but  never  for  a  plaintiff  any  further  than  he  could  charge 
the  defendant  at  law ;  because  he  has  chosen  his  own  security, 
and  therefore  roust  abide  by  it :  and  that  where  the  obligor  conies 
into  equity  he  shall  not  be  relieved  without  satisfaction  of  princi- 
pal and  interest  although  the  same  exceed  the  penalty. 

So  the  Editor  of  Equity  Cases  Abridged  has  observed  that  a 
diversity  is  often  taken  where  the  obligee  and  where  the  obligor 
sues  in  equity.  For  in  the  last  case  the  Court  will  sometimes 
upon  relieving  against  the  penalty  decree  principal  and  interest, 
though  the  interest  exceed  the  penalty,  pursuant  to  that  rule,  that 
he  who  would  have  equity  done  him  must  do  it  to  others :  that 
the  obligor  suing  in  equity  was  a  reason  why  the  obligee  should 
always  have  interest  after  he  had  entered  up  judgment;  for 
though  in  strictness  it  might  be  accounted  his  own  fault,  why  he 
did  not  take  out  execution,  yet  as  by  the  judgment  he  was  enti- 
tled to  the  penalty,  it  does  not  seem  reasonable  that  he  should 
be  deprived  of  it,  but  upon  paying  him  the  principal,  and  the  in- 
terest which  incurred  as  well  before  as  after  the  entering  up  of 
the  judgment.  The  same  compiler  goes  on  to  remark  that  where 
an  obligee'is  plaintiff,  a  court  of  equity  will  not  carry  the  debt 
beyond  the  penalty,  because  he  has  chosen  his  own  security,  and 
has  made  himself  judge  what  recompense  he  shall  have  in  case 
the  debtor  pays  him  not,  or  performs  not  his  agreement^  and 
there  is  no  equity  that  his  security  should  be  enlarged  or  bettered 
for  him. 

But  it  is  not  enough  that  the  creditor  is  made  a  party  to 
a  suit,  if  no  substantial  relief  is  sought  against  him  ;  Clarke 
V.  SetoHf  6  Vesey,  411.  Sir  William  Grant  there  said,  in  re- 
ference to  the  defendant  Williams,  a  judgment  creditor  seeking 
interest  beyond  the  penalty,  that  he  had  not  sued  out  an  elegit, 
or  got  an  execution  which  the  plaintiffs  sought  to  set  aside  ;  that 
the  plaintiffs  only  desired  him  to  inform  them  what  his  debt 
was,  there  being  a  fund  out  of  which  they  offered  to  pay  it,  and 
that  that  was  not  seeking  relief  againt  him. 

In  addition  to  the  cases  above-mentioned,  in  which  this  Court  Further  excep- 
has  given  interest  exceeding  the  amount  of  the  penalty,  are  some  ^*°"  where  ihe 
few  which  properly  belong  to  those  ranging  under  a  head  of  equity  i^^en  delayed  by 
which  has  been  thus  defined  by  the  Lord  Chancellor  :  where  by  injunctioa  and 
the  interposition  of  the  Court  to  prevent  an  act  rightfully  or  wrong- 
fully intended,  a  party  has  lost  a  remedy  at  law,  the  Court  will 
give  him  a  remedy  equivalent  to  that  from  which  the  interpo- 
sition of  the  Court  has  debarred  him ;  Brown  v.  Newallf  2  Mylnc 
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&  Craig,  558,  572(a).    Thus  in  Hale  v.  Thomas,  1  Vernon,  349, 
it  is  said  that  equity  may,  and  in  many  cases  doth,  carry  on  the 
debt  beyond  the  penalty  of  the  security,  as  where  the  party  hath 
been  delayed  by  injunction  of  this  Court  and  the  like.     In  At- 
kinsoH  V.  Atkinson^  1  Ball  &  Beatty,  Sd8,  Lord  Manners  says, 
that  one  exception  to  the  rule,  that  a  party  shall  not  be  allowed 
interest  beyond  the  penalty,  is  where  he  is  prevented  by  injunc- 
tion from  recovering  his  debt  at  law.     See  Grant  ▼.  Gramt,  S 
Simons,  340 ;  S.C.  on  appeal,  8  Russell,  598.     So  in  East  India 
Company  V.  Campion,  11  Bligh,  158, 187,  Lord  Brougham — after 
stating  that  the  cases  had  established  this  principle,  that  where  a 
party  applies  to  a  Court  of  equity,  and  carries  on  an  unfounded 
litigation,  protracted  under  circumstances  and  for  a  length  of 
time  which  deprives  his  adversary  of  his  legal  rights,  the  Court 
of  equity  considers  that  it  should  itself  supply  and  administer, 
within  its  own  jurisdiction,  a  substitute  for  that  legal  right,  of 
which  the  party  so  prosecuting  an  unfounded  claim  has  deprived 
his  adversary — adds,  that  it  is  for  such  reason  chat  a  Court  of 
equity  will  give  a  party  interest  out  of  the  penalty  of  a  bond, 
where,  by  unfounded  litigation,  the  obligor  has  prevented   the 
obligee  from  prosecuting  his  claim  at  the  time 
TbecaaeofDu-       Duvall  v.   Terrey,   Shower,  P.  C.   15,  must  be  separately 
vail  V.  Terrey.     „Qjipgj^     j^^j  eij^q  ^^ys  of  it  (6  Vesey,  79,)  that  there  a 
decree  for  principal  and  interest  beyond  the  penalty  of  the  bond 
was  affirmed  upon  the  very  ground,  that  the  party  was  prevented 
from  going  on  at  law,  while  the  demand  was  under  the  penalty. 
The  Vice- Chancellor  has  said  (3  Simons,  363,)  that  the  way  in 
which  Lord  Eldon  represents  the  case  is  in  substance  a  true  re- 
presentation of  it.     Sir  William  Grant,  upon  the  case  being  urged 
upon  him  as  an  authority  for  carrying  interest  beyond  the  penalty 
of  a  bond,  said  (6  Vescy,  416,)  that  the  plaintiff  there  came 
upon  the  ground  of  fraud,  and  the  Court  refused  to  relieve  him, 
except  as  to  the  penalty  ;  and  that  the  relief  was  whimsical,  for 

(a)  It  may  be  convenient  to  mention  the  other  authorities  that 
have  established  the  above  principle,  although  they  are  in  other 
respects  unconnected  with  cases  in  which  interest  has  been  given 
more  than  the  penalty  of  the  debt.  Those  authorities  are,  Ano- 
nymous,  2  Cases  in  Chancery,  217;  Morgan  v.  Morgan,  2  Dickens, 
643  5  PuUeney  v.  Warren,  6  Vesey,  73 ;  Bond  v.  Hopkint,  1 
Schoales  &  Lefroy,  413  ;  O'Donel  v.  Bromne,  1  Ball  &  Beatty, 
262;  S.C.  2  Molloy,  519;  Sirdefield  v.  Price,  St  Younge  & 
Jervis,  73. 
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they  relieved  him  against  the  penalty,  hut  the  consequence  was, 
that  he  was  obliged  to  pay  a  great  deal  more ;  for  then  tliey 
made  him  pay  the  original  debt  with  the  interest,  which  was 
much  beyond  the  penalty.  The  facts,  according  to  Sir  Bartho« 
lomew  Shower's  report,  appear  to  have  been  as  follows : — There 
was  a  bond  in  the  penalty  of  140/.,  conditioned  to  pay  72L  ; 
some  time  elapsed  before  the  bond  was  put  in  suit,  "  by  reason 
of  several  promises  and  delays  of  payment,  and  insisting  upon 
privilege  and  the  like  occasions."  The  appellants,  the  obligor 
and  her  husband,  were  then  arrested,  and  upon  declaration 
pleaded  payment  at  the  day ;  and  after  issue  and  notice  of  trial, 
upon  some  discovery  of  a  defect  in  the  obligor's  evidence  to 
prove  the  bond,  a  motion  was  made  by  them  to  alter  the  plea  ; 
which  being  refused,  a  bill  was  preferred  by  them  in  Chancery, 
on  a  suggestion  that  the  bond  had  never  been  executed,  or  that 
it  was  obtained  by  fraud,  and  that  there  was  no  consideration. 
[Probably  an  injunction  was  prayed,  but  that  is  not  stated.] 
The  obligee  also  preferred  a  bill,  praying  a  discovery.  [Pro- 
bably to  supply  the  defect  in  his  evidence  to  prove  the  bond.] 
Upon  examination  of  witnesses,  and  after  publication  passed,  the 
cause  was  heard ;  and  upon  the  hearing  it  was  ordered,  that  the 
appellants,  the  obligor  and  her  husband,  should  not  be  relieved, 
save  against  the  penalty  of  the  bond,  and  that  it  should  be  re* 
ferred  to  one  of  the  Masters  to  compute  the  principal  money  and 
interest  due  thereon,  and  to  tax  for  the  respondent  his  costs  both 
at  law  and  in  equity ;  and  that  what  should  be  found  due  for 
principal,  interest,  and  costs,  should  be  paid  by  the  appellants  at 
such  time  and  place  as  the  Master  should  appoint.  The  Master 
computed  the  principal  and  interest  at  154/.,  and  the  costs  at  67/. 
On  the  appeal,  it  was  questioned  whether  the  Court  of  Equity 
could  justly  award  more  than  the  penalty ;  and  it  was  objected, 
that  the  order  being  to  save  against  the  penalty,  no  more  ought 
to  have  been  decreed.  But  it  was  said,  that  notwithstanding 
that,  when  the  same  was  referred  to  a  Master  to  tax  principal 
and  interest,  the  order  bound  the  party  to  pay  both,  though  it 
amounted  to  more  than  the  penalty  ;  and  the  meaning  was  only 
to  relieve  against  the  penalty  in  case  the  principal  and  interest 
came  to  less  than  the  penal  sum  ;  especially  the  cause  coming  to 
he  heard  upon  cross  bills,  and  as  that  case  was  circumstanced, 
after  such  delay  and  such  pleading  in  the  Court  of  King*s  Bench  ; 
and  so  the  decree  was  affirmed. 

There  is  a  case  before  Lord  Cow  per.  Anonymous,  1  Salkeld,  Miscellaneous 
154,  where  it  is  said  to  have  been  held,  that  interest  shall  be  cal-  ^^*^' 
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culated  beyond  the  penalty  where  the  creditor  has  been  delayed 
by  the  devisee  or  trustee.  After  stating  that  it  was  held,  that 
if  one  by  will  or  deed  subject  his  copyhold  lands  to  the  payment 
of  his  debts,  debts  barred  by  the  statoteof  limitations  shall  be 
paid ;  for  they  are  debts  in  equity,  and  the  duty  remains ;  and 
that  the  statute  has  not  extinguished  that,  though  it  has  taken 
away  the  remedy ;  and  that  if  there  be  a  bond  debt,  and  the  in- 
terest has  outrun  the  penalty,  it  shall  not  carry  interest  beyond 
the  penalty ;  the  design  of  the  settlement  being,  not  to  increase 
the  debt  beyond  what  was  due,  but  to  give  a  further  security ;  it 
is  added,  that  Lord  Cowper  observed,  that  if  the  devisee  or 
trustee  neglects  to  pay  in  a  reasonable  time,  he  shall  after  such 
neglect  pay  interest  beyond  the  penalty. 

In  Elliot  V.  Demis^  Bunbury,  23,  it  is  said  interest  upon  a  bond 
was  decreed  to  be  paid,  although  it  exceeded  the  penalty  of  the 
bond.     Nothing  more  is  apparent  from  the  report. 

In  Lord  Dumany  v.  Plunketi,  4  Brown  P.  C.  517»  interest 
was  under  special  circumstances  computed  beyond  the  penalty  of 
a  statute-suple  in  favour  of  the  cestui  que  trust  of  the  cognisee, 
and  against  his  personal  representatives  and  the  heir  of  the  cog- 
nizor. 

Galtoay  Corporation  v.  Russell,  ibid.  523,  is  generally  cited  to 
prove  that  equity  will  not  allow  more  than  the  sum  for  which  the 
bond  was  entered  into,  in  the  case  of  a  stale  demand,  and  which 
appears  to  have  been  neglected  for  many  years.  But  there  the 
bill  was  dismissed  even  as  regards  the  principal  sum. 

In  Denny  v.  Lord  Enniskellen,  2  Molloy,  5S5f  Lord  Manners 
said,  that  there  being  no  injunction  to  prevent  the  assignee  of 
the  bond  from  proceeding  at  law,  except  for  about  three  quarters 
of  a  year,  nor  any  delay  in  carrying  on  that  cause  to  which  he 
was  a  party,  he  could  not  depart  from  the  usual  rule,  that  an 
assignee  of  a  judgment  coming  against  the  estate  of  a  deceased 
debtor,  was  not  to  have  interest  beyond  the  penalty  of  the  bond. 

It  is  almost  needless  to  mention,  that  if  a  creditor  has  two  secu- 
rities for  the  same  debt,  he  is  not  to  be  restricted  to  the  penalty 
in  one  security,  in  pursuing  his  remedy  upon  the  other.  In 
Clarke  v.  Lord  Abingdon,  17  Vesey,  106,  it  was  urged  against  the 
creditor,  that  the  bond  was  the  principal  and  primary  security, 
and  the  assignment  by  way  of  mortgage  secondary  and  collateral. 
Sir  William  Grant  said,  that  the  creditor  there  had  two  secu- 
rities ;  one  by  bond,  the  other  by  mortgage ;  that  if  he  sued 
upon  the  former,  he  could  not  have  interest  beyond  the  penalty : 
but  the  mortgage  was  to  secure  payment,  not  of  the  bond,  but 
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of  the  sum  for  which  the  bond  was  given,  together  with  all  in- 
terest that  might  grow  due  thereon :  that  the  same  sum,  there- 
fore, was  differently  secured  by  different  instruments,  by  a  pe- 
nalty and  by  a  specific  lien,  and  the  creditor  might  resort  to 
either ;  and  if  he  resorted  to  the  mortgage,  the  penalty  was  out 
of  the  question,  the  mortgage  not  being  for  that :  that  if  a  cre- 
ditor by  mortgage  afterwards  took  a  bond,  it  was  admitted  that 
he  might  recover  upon  the  mortgage  interest  beyond  the  penalty 
of  the  bond  ;  and  there  was  no  reason  why  the  effect  should  be 
different,  if  to-day  a  mortgage  is  made  to  secure  a  sum  for 
which  a  bond  was  given  the  day  before. 

The  case  of  Kirwane  v.  Blake,  4  Brown  P.  C.  53Z,  the  ab-  Cases  of /Trr- 
stract  at  the  head  of  which  is  **  interest  may  be  carried  beyond  JJJU  j]^'„^'"*^* 
the  penalty,  where  the  bond  is  only  taken  as  a  collateral  secu-  t.  Agau, 
rity,"  and  the  case  of  Jeudwine  v.  Agate,  3  Simons,  129,  the 
abstract  in  the  margin  of  which  is  "  obh'gees  in  a  bond  held 
entitled  to  be  paid  out  of  the  assets  of  a  deceased  obligor,  a  sum 
exceeding  the  penalty  of  the  bond,"  rank  with  the  cases  men- 
tioned in  the  note  at  page  221,  post,  to  which  the  reader  is 
referred. 

In  like  manner  the  courts  of  common  law  have  in  general  con-  At  law  the 
sidered  the  penalty  as  the  limit  of  the  debt  or  the  damages  that  fJ["the^imount" 
could  be  recovered.     Brangwin  v.  Perrot,  2  W.  Blackstone,  1190,  of  the  debt  or 
was  the  case  of  a  bond  of  indemnity;  Chief  Justice  De  Grey  ^*^J*^|°  ^ 
said,   the  bond  ascertains  the  damage  by  consent  of  parties. 
I^  therefore,  the  defendant  pays  the  plaintiff  the  whole  stated 
damages,  what  can  he  desire  more  ?     White  v.  5ra/y,  1  Douglas, 
49,  was  a  case  in  which  the  defendants  had  entered  into  a  bond 
for  the  payment  of  a  yearly  rent  by  another  person.     As  the 
case  is  reported  by  Lord  Glenbervie,  Mr.  Justice  Duller  does  not 
seem  on  this  occasion  to  have  disputed  the  general  rule  to  be 
as  stated  above,  that  a  plaintiff  shall  have  no  more  than  the  final 
sum ;  but  a  doubt  was  created  in  his  mind  by  a  provision  of  the 
act  8  &  9  Will.  3,  c.  11,  for  the  better  preventing  of  frivolous 
and  vexatious  suits.  It  occurred  to  him  that  under  the  8th  section 
of  that  act,  an  obligor  of  such  a  bond  as  that  might  from  time  to 
time  assign  breaches  and  recover  his  damages  and  have  execution 
for  them,  though  they  amounted  to  more  than  the  penalty  in  the 
bond,  and  that  the  judgment  would  still  remain  as  a  security  for 
all  subsequent  breaches.     Mr.  Justice  Ashurst  said,  that  that 
would  be  very  equitable  as  against  the  lessee,  but  extremely  hard 
on  sureties,  who  only  meant  to  bind  themselves  to  the  extent  of 
the  penalty.     Lord  Mansfield  thought  it  clear  that  the  defendants 
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were  not  liable  for  more  than  the  whole  debt,  and  he  added,  that 
the  meaning  of  the  statute  of  William  was,  that  a  plaintiff  should 
not  upon  every  breach  be  obliged  to  go  into  a  court  of  equity  to 
have  issues  directed  of  quantum  damnif]catus(a).     Mr.  Justice 

Issues  of  t^uao-  (a)  Lord  Mansfield  here  alludes  to  a  species  of  jurisdiction 
twL  *™°***^*"  which  was  formerly  exercised  by  the  Court  of  Chancery  much 
more  frequently  than  it  has  been  of  late  years.  It  was  a  com- 
mon case  to  give  relief  against  the  penalty  of  bonds  to  perform 
covenants,  &c.,  and  to  send  it  to  a  trial  to  ascertain  the  damages 
in  a  quantum  damnificatus.  Consult  Benson  ▼.  Gibson,  3  Atkyns, 
395 ;  Hardy  v.  Martin,  1  Cox,  26 ;  Sloman  v.  lyalter^  1  Brown 
C.  C.  418;  Errington  v.Aynesley,  2  Brown  C.  C.  341.  Some- 
times the  Court  directed  the  issue  of  quantum  damnificatus  in 
the  place  of  a  decree  for  a  specific  performance.  The  CUyof  lAm- 
don  v.Nobhy  1  Vesey,  sen.  12;  Belt's  Supplement,  14;  S.C-3 
Atkyns,  512,  517,  is  a  case  of  that  description.  But  the  Court 
would  not  grant  an  issue  of  quantum  damnificatus,  unless  it  were 
plain  the  damages  would  be  less  than  the  penalty.  Thus  in 
Davenport  v.  LongvevilU,  1  Reports  in  Chancery,  104,  the  bill 
was  to  relieve  against  a  500/.  bond  for  the  performance  of 
covenants,  and  the  plaintifTs  counsel  insisted  that  by  the  course 
of  the  Court  the  defendant  ought  not  to  have  more  than  be  was 
really  damnified  and  should  recover  upon  an  action  of  covenant 
at  law.  The  defendant  had  sworn  by  his  answer  that  he  was 
damnified  above  the  penalty  of  the  bond  400/.  at  least,  and  it  was 
urged  on  his  behalf  that  in  such  cases  the  Court  doth  not  direct 
any  trial.  The  bill  was  dismissed. 
Obligees  id  But  in  common  money  bonds  also^  where  the  obligee  had  re- 

bonds*formerly  covered  judgment  for  the  penalty  and  the  same  exceeded  the 
came  into  equity  principal  and  interest,  the  obligor  commonly  came  into  Chancery. 
aeai^sTthe*  Thus  in  Sir  George  Cary's  Reports,  p.  1,  it  is  laid  down,  that  if  a 
penalty.  man  be  bound  in  a  penalty  to  pay  money  at  a  day  and  place  by 

obligation,  and  intending  to  pay  the  same  is  robbed  by  the  way, 
or  hath  iutreated  by  word  some  further  respite  at  the  hands  of  the 
obligee,  or  cometh  short  of  the  place  by  any  misfortune,  and  so 
failing  of  the  payment,  doth  nevertheless  provide  and  tender 
money  in  a  short  time  after :— in  these  and  many  such  like  cases, 
Chancery  will  compel  the  obligee  to  take  his  principal  with  some 
reasonable  consideration  of  his  damages  quantum  expediat.  In 
the  following  page  the  same  writer  says,  if  the  obligee  have  re- 
ceived the  most  part  of  the  money,  payable  upon  the  obligation 
at  the  peremptory  time  and  place,  and  will  nevertheless  extend 
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Buller  there  declared  himself  to  be  of  the  same  opinion  concern- 
ing the  construction  of  the  statute.     It  is  singular^  that  in  Lord 

the  whole  forfeiture  immediately,  refusing  soon  after  the  default 
to  accept  of  the  residue  tendered  unto  him,  the  obligor  may  find 
aid  in  Chancery.  See  Malion  v.  Fcnnell^  Tothill,  27.  So  in 
Friend  v.  Burgh,  Reports  tempore  Finch,  437,  the  plaintiff  was  in 
execution  upon  a  judgment  obtained  on  a  bond,  and  being  thus 
in  execution,  the  principal  sum  and  interest  and  costs  were  ten- 
dered to  the  obligee,  but  he  would  not  discharge  the  obligor  out 
of  the  execution  without  paying  the  whole  penalty  of  the  bond ; 
and  thereupon  the  plaintifTexhibited  his  bill  to  be  relieved  against 
the  said  penalty  which  he  had  paid  to  the  said  obligee,  and  the 
Court  ordered  the  obligee  to  refund  the  overplus  of  the  money. 
In  Ireland's  Case,  6  Modern,  101,  a  motion  was  made  in  the  King's 
Bench  for  leave  to  bring  principal,  interest,  and  costs,  into  Court, 
and  to  be  relieved  against  the  penalty ;  when  it  was  urged  on  the 
other  side,  that  in  such  a  case  they  would  not  relieve  in  Chancery, 
unless  the  party  obligor  would  pay  a  debt  barrable  by  the  statute 
of  limitations ;  and  it  was  insisted  on  the  like  benefit  in  the 
King's  Bench  that  being  an  equitable  motion :  but  the  Court 
would  not  hear  of  it,  but  made  the  common  rule.  This  Reporter 
adds,  the  whole  penalty  must  be  brought  into  Court,  because 
interest  and  full  costs  are  to  be  taxed,  and  one  may  have  the 
remnant  out  immediately.  This  practice  was  confirmed  by  the 
]3th  section  of  4  Anne,  c.  16,  and  being  aided  by  the  8th  section 
of  the  prior  statute  of  Will.  3,  mentioned  by  Lord  Mansfield,  it 
has  extinguished  equity  bills  to  relieve  against  the  penalty  upon 
payment  of  what  is  actually  due.  See  Codd  v.  fVooden,  3  Brown 
C.  C.  73.] 

Equity  thus  intervening  to  restrain  the  obligee  from  recovering  Consequence  of 
the  penalty,  it  followed  that  it  should  not  permit  the  obligor  to  ^l^^^^^ 
elect  to  forfeit  the  penalty  in  order  to  get  rid  of  his  covenant. 
Hence  a  specific  performance  will  in  most  instances  be  decreed, 
notwithstanding  the  party  may  desire  to  avoid  it  by  paying  the 
penalty.  See  Hobson  v.  Treror,  2  Peere  Williams,  193  ;  S.  C.  1 
Strange,  533;  10  Modern,  507;  Parks  v.  Wilson/\h\d.  515;  Anon. 
Mosely,  37 ;  Chilliner  v.  ChUliner,  2  Vesey,  sen.  5Z^ ;  Howard 
V.  Hopkyns,  2  Atkyns,  371  ;  Barret  v.  Blagrave,  5  Vesey,  555  ; 
Prebbie  v.  Boghurst,  1  Swanston,  309,  318 ;  Logan  v.  IVienhoU,  1 
Clark  &  Finnelly,  611 ;  Jeudwine  v.  Agate,  3  Simons,  129.  The 
case  of  Kirwa/ie  v.  Blake,  4  Brown  P.  C.  532,  belongs  to  the 
same  class.  There  were  articles  for  the  payment  of  a  portion  of 
1400/.  upon  the  marriage  of  the  appellant's  daughter  with  the 
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Lonsdale  v.  Churchy  3  Term  Reporu,  388,  Mr.  Justice  Buller  is, 
nevertheless,  reported  as  stating  that  he  was  not  satisfied  with 
the  determination  in  the  case  of  JVhtte  v.  5ea(y,  and  that  that 
case  was  not  moved  again  because  it  was  the  case  of  a  surety. 
In  Lord  Lonsdale  v.  Church  the  defendant  had  entered  into  three 
bonds  to  account  for  all  sums  to  come  to  his  hands  as  receiver  of 
the  dues  of  a  harbour :  and  three  actions  being  brought,  a  motion 
was  made  to  stay  proceedings  upon  payment  of  the  penalties  in 
two  of  the  actions,  and  what  should  be  due  for  principal  in  the 
third.  The  motion  was  supposed  to  be  made  under  the  statute 
of  the  4  Anne,  c.  16,  for  the  amendment  of  the  law  and  the  better 
advancement  of  justice,  the  13th  section  of  which  enables  the 
Court,  pending  an  action  upon  a  bond,  to  discharge  the  defendant 
of  such  action  upon  his  bringing  into  Court  the  principal,  interest 
and  costs.  In  reply  it  was  denied  that  the  defendant  moved 
under  this  statute ;  and  it  was  conceded  that  bonds  neither  con- 
ditioned for  the  payment  of  any  precise  sum,  nor  on  a  day  cer- 
tain, do  not  perhaps  come  within  this  statute,  which  appears 
rather  to  relate  to  bonds  conditioned  for  the  payment  of  a  lesser 
sum  at  a  day  or  place  certain.     But  then  it  was  said  that  the 

respondent,  which  money  it  was  agreed  should  be  laid  out  in 
redemption  of  mortgages  and  incumbrances  on  the  respondent's 
estate.  Part  of  the  money  was  paid,  and  bonds  were  given  to 
secure  the  remainder.  The  Court  below  had  decreed  the  appel- 
lant to  pay  a  sum  far  greater  than  the  penalty  of  the  unsatisfied 
bonds,  which  he  insisted  was  contrary  to  the  forms  of  the  Couit 
and  against  the  rules  of  equity.  On  the  part  of  the  respondent 
it  was  said,  that  the  marriage  articles  remained  in  a  great  mea- 
sure unperformed  on  the  part  of  the  appellant,  in  whom  a  con- 
fidence was  thereby  reposed  to  apply  the  portion  in  discharge  of 
the  incumbrances  on  the  estate,  which  was  to  be  settled  to  the 
uses  mentioned  in  the  articles,  but  which  it  was  not  pretended  he 
had  done :  that  the  appellant  was  to  lay  out  the  portion  in  re- 
demption of  the  mortgages,  of  which  his  daughter  and  the  issue 
of  the  marriage,  as  well  as  the  respondent,  were  to  have  the 
advantage :  that  the  respondent  did  not  ground  his  demand 
upon  the  bonds,  which  were  a  collateral  security  only,  but  pre- 
ferred his  bill  against  the  appellant  to  compel  him  to  perform  his 
trust  according  to  the  marriage  articles ;  and  it  was  by  the  appel- 
lant's neglect,  and  a  great  misfortune  to  the  respondent,  tliat  the 
interest  of  the  portion  had  swelled  to  so  large  a  sum.  The  appeal 
was  dismissed. 
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Court  entertained  motions  of  this  sort  long  before  that  statute 
was  passed.  The  Court  said,  that  as  there  appeared  to  be  some 
hardship  in  the  defendant's  case,  they  would  let  him  pay  the 
penalty  in  the  two  actions  into  Court,  but  they  would  not  stay  the 
proceedings ;  and  that  if  the  plaintiffs  chose  to  proteed  further, 
they  would  do  it  at  tlie  risk  of  a  jury's  not  giving  more  than  the 
amount  of  those  respective  penalties.  Mr.  Justice  Buller,  how- 
ever, took  the  opportunity  to  question  the  rule  which  will  not 
permit  the  obligee  to  recover  more  than  the  penalty,  and  said,  he 
was  persuaded  that  many  cases  had  been  determined  upon  the 
point ;  and  that,  on  searching,  he  had  found  several  where  the 
doctrine  had  been  before  established  (a).     In  Wilde  v.  Clarkson,  6 

{a)  The  cases  cited  by  Mr.  Justice  Buller  were  FAtiot  v.  Davis,  Authorities 
Bunbury,  23 ;  DuvaU  v.  Terrey,  Shower  P.  C.  15 ;  Collins  v.  Col-  ^^jj^f^^  buuSI'' 
£w,  Burrows,  820 ;  Holdipp  v.  Otway,  2  Saunders,  102, 106 ;  and  for  not  HmitiDg 
a  case  in  the  King's  Bench,  Trinity  6  Geo.  3,  in  which  Lord  ^^\f^^^^^^^^^ 
Mansfield  had  said,  that  the  penalty  is  merely  a  security,  and  [n  law  or  in 
where  it  is  not  sufficient  the  plaintiff  may  recover  damages  as  ea»»ty- 
well  as  the  penalty.     This  last  seems  to  be  the  case  alluded  to 
by  Mr.  Justice  Buller,  in  Knight  v.  Maclean,  3  Brown  C.  C.  496. 
He  there  says,  he  remembered  a  case  in  the  year  1765,  in  the 
King's  Bench,  where  it  was  held  that  interest  might  be  given 
beyond  the  penalty ;  and  there  Lord  Mansfield  cited  a  case  at 
Nisi  Prius,  when  Mr.  Justice  Wright  directed  the  jury  to  find 
damages  beyond  the  penalty.      Elliot  v.   Davis  and   DuvaU  v. 
Terrey,  are  fully  set  forth  above.     In  Collins  v.  Collins  the  bond 
was  amongst  other  things  to  secure  an  annuity  of  10/.  a-year 
during  life,  and  Mr.  Justice  Buller  thought  the  case  an  authority 
in  support  of  his  doctrine,  that  more  than  the  penalty  may  be 
given,  because  the  judgment  was  for  the  whole  penalty  notwith- 
standing some  payments  had  been  made  in  respect  of  the  annuity. 
But  might  not  all  cases  of  actions  on  bonds  to  repay  fixed  sums 
with  interest,  where  payments  have  been  already  made  for  interest, 
and  judgment  is  recovered  for  the  penalty,  be  equally  considered 
authorities  ?  In  Holdipp  v.  Otxoay,  (which  was  in  error  by  Holdipp 
to  reverse  a  judgment  obtained  by  Otway  in  the  Court  of  Com- 
mon Pleas,)  Otway  had  brought  debt  against  Holdipp,  as  execu- 
tor of  one  Dowse,  upon  a  bill   obligatory  to  pay  Otway  68/. 
when  certain  bills  of  costs  to  which  both  were  liable  should  be 
settled.     The  declaration  was  for  68/.,  and  50/.  damages  for  the 
unjust  detention.     Upon  this  declaration  Otway  had  judgment  by 
de&ult ;  and  it  is  said  that  ''  because  the  bill  obligatory,  upon 
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Term  ReporU,  303,  the  action  was  brought  on  a  bond  of  in- 
demnity, and  Lord  LotudaU  v.  Ckurck  was  referred  to,  in  order 


which  the  plaintiff  declared  was  made  -so  long  before,  the  pro- 
thonotary  taxed  50/.  for  interest  and  damages  for  the  deten- 
tion of  the  debt  of  esL"  The  judgment  of  the  Court  of  Com- 
mon Pleas  was  reversed,  upon  the  ground  that  it  did  not  appear 
by  the  declaration  that  the  bills  of  costs  were  settled.  But  does 
not  Holdipp  v.  Otway  belong  to  those  cases  in  which  it  has  been 
laid  down,  that  although  a  debt  do  not  carry  interest,  yet  when 
it  has  been  wrongfully  withheld  from  the  plaintiff,  he  using  means 
to  obtain  it,  the  jury  may  give  interest  upon  it,  in  the  shape  of 
damages  for  the  unjust  detention  ?*  The  judgment  having  been 
by  default,  Otway  was  at  liberty  to  have  the  damages  assessed  by 
the  Court,  or  to  have  a  writ  of  inquiry.  He  chose  the  first 
alternative,  and  the  prothonotary  did  what  would  have  been  done 
by  a  jury,  had  there  been  a  verdict  instead  of  judgment  by  de- 
fault, or  had  a  writ  of  inquiry  been  executed.  This  case  of 
Holdipp  V.  Otway y  is  also  reported  £  Kehle,  624,  where  it  is  said, 
'*  judgment  reversed,  being  of  excessive  damages  against  the 
executor,  de  bonis  propriis  si,  &c.,  pro  detentione  debiti,  but  this 
is  no  cause  of  error  in  itself." 

*  In  Eddowes  v.  Hopkins,  1  Douglas,  376,  Lord  Mansfield  said, 
that  in  cases  of  long  delay  under  vexatious  and  oppressive  circum- 
stances, interest  might  be  recovered  upon  book  debts  if  a  jury  in 
their  discretion  should  think  fit  to  allow  it.  In  Cravtn  v.  Tickell,  1 
Vesey,  jun.  60,  Lord  Thurlow  said,  that  from  conversations  he  had 
had  with  the  judges  on  the  subject,  it  was  the  constant  practice  at 
Guildhall  to  give  interest  in  damages  upon  every  debt  detained. 
In  Arnott  v.  Red/em,  II  Moore,  209,  218;  S.C.  3  Bingham, 
353,  Lord  Wynford  laid  it  down,  that  in  whatever  shape  a  debt 
is  contracted,  if  it  has  been  wrongfully  withheld  from  the  plain- 
tiff, he  using  means  to  obtain  it,  the  jury  may  give  interest  upon 
it  in  the  shape  of  damages  for  the  unjust  detention  :  and  he  then 
referred  to  the  two  cases  just  cited.  There  are,  however,  many 
decisions  and  dicta  which  it  would  be  difficult  to  reconcile  with 
the  doctrine  here  broadly  laid  down.  Now,  it  is  not  probable 
that  interest  would  be  given  in  such  cases,  unless  in  compliance 
with  the  terms  of  the  28th  section  of  3  &  4  Will.  4,  c.  42,  there 
be  a  written  demand  of  payment  giving  notice  that  in  default 
interest  will  be  claimed.     In  Meredith  v.  Bowen,  1  Keen,  270,  the 
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to  sbow  that  in  an  action  on  a  bond  damages  may  be  recovered 
beyond  the  amount  of  the  penalty,  when  Lord  Kenyon  said,  he 
could  not  accede  to  the  doctrine  in  that  case ;  that  according  to 
that  an  obligor  who  became  bound  in  a  penalty  of  1000/.,  con- 
ditioned to  indemnify  the  obligee,  might  be  called  upon  to  pay 
10,000/.,  or  any  larger  sum,  however  enormous;  that,  suppose 
the  plaintiff  proceeded  in  the  action,  and  no  defence  was  made 
to  it,  the  judgment  would  be  for  the  penalty  of  the  bond,  and 
one  shilling  nominal  damages  for  the  detention  of  the  debt :  but 
the  defendant  was  willing  to  pay  the  whole  penalty  and  the  costs 
of  the  action,  and  the  plaintiff  was  not  entitled  to  more ;  that  in 
actions  on  bonds  or  on  any  penal  sums  for  performance  of  cove- 
nants the  act  of  parliament  (8  &  9  Will.  S,  c.  1 1 ,  s.  8,)  expressly 
said,  that  there  should  be  judgment  for  the  penalty,  and  that  the 
judgment  should  stand  as  a  security  for  further  breaches ;  but  the 
obligor  was  not  answerable  in  the  whole  beyond  the  amount  of 
the  penalty.  In  Eastmond  v.  Holl,  S  Price,  219,  the  plaintiff  had 
obtained  a  verdict  for  principal  and  interest  exceeding  the 
penalty  of  the  bond.  The  circumstances  under  which  such  a 
verdict  was  obtained  do  not  appear.  The  application  to  the 
Court  there  was  under  the  Idth  section  of  4  Anne,  c.  16,  to  stay 
proceedings  on  bringing  the  penalty  into  Court.  The  application 
was  refused,  the  statute  of  Anne  only  authorizing  it  pending  the 
action,  which  seems  to  mean  before  verdict.  But  there  is  a  sub- 
sequent case  before  Lord  Tenterden,  in  which  both  Lord  LonS' 
dak  V.  Church  and  Eastmond  v.  Holl  were  cited.  In  Hellen  v. 
Ardky^  3  Carrington  &  Payne,  12,  the  bond  was  in  the  penalty  of 
400/.  to  secure  the  repayment  of  200/.  and  interest.  The  damages 
were  laid  at  500/.  A  document  had  been  signed  by  the  plaintiff 
and  defendant,  by  which  it  appeared  that  the  amount  of  principal 
and  interest  was  489/.  The  cause  was  undefended,  and  the  plain- 
tiff's counsel  submitted  that  the  verdict  ought  to  be  for  the  sum 
mentioned  in  the  document,  instead  of  for  the  penalty  of  the 
bond,  and  a  shilling  as  damages  for  the  detention  of  the  debt. 
Lord  Tenterden  said,  the  plaintiff  couM  not  have  more  than  the 
penalty,  and  damages  only  to  the  amount  of  one  shilling  for  the 
detention,  but  that  a  motion  might  be  made  to  increase  the 
damages,  if  it  was  found  on  looking  into  the  authorities  that  it 

Master  of  the  Rolls  allowed  interest  at  four  per  cent,  upon  a 
sum  not  carrying  interest,  upon  tlie  ground  of  vexatious  resist- 
ance, and  that  to  refuse  interest  would  be  holding  forth  a  premium 
for  such  vexatious  resistance. 
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could  be  supported.  The  verdict  was  for  the  penahy  only,  and 
damages  one  shilling.  It  may  be  added,  that  Sir  William  Grant 
considered  what  fell  from  Mr.  Justice  BuUer  in  Lord  Lamsdak 
V.  Church  to  be  no  longer  of  any  authority.  He  said  that  he 
took  it  to  be  perfectly  setded  at  this  day,  that  the  penalty  of  the 
bond  is  the  debt,  and  that  he  always  understood  it  to  be  so  at 
law ;  Ciarke  v.  Srtcw,  6  Vesey,  411,  414,  415. 

In  this  case  of  Clarke  ▼.  Seton  Sir  William  Grant  observed,  be 
would  not  say  there  were  not  cases  in  which  interest  may  be 
allowed  upon  a  judgment,  though  a  judgment  upon  a  bond,  and 
beyond  the  penalty :  that  such  cases  have  occurred,  when  there 
has  been  great  delay  by  writs  of  error,  &c.  as  in  Bodily  v.  Bellamy, 
Cases  where  In  the  case  here  referred  to  by  Sir  W.  Grant,  o£  Bodily  v.  Bel- 

merly^given'"  ^^^^f  which  is  reported  2  Burrows,  1094,  an  action  had  been 
under  10  Car.  2,  brought  in  the  King*s  Bench  upon  a  bond  given  at  Calcutta,  and 
sut.  ,  c.  .  judgment  recovered.  At  the  time  of  the  judgment  the  penalty  of 
the  bond  was  insufficient  to  have  answered  the  whole  debt,  interest, 
and  costs  then  incurred.  But  the  defendant  had  dsused  very 
great  delay  in  various  methods.  He  had  brought  a  bill  in  equity 
for  an  injunction,  and  had  taken  exceptions  to  the  answer,  and 
hindered  the  getting  the  injunction  dissolved  till  Hilary  Term 
1759,  when  (after  arguing  the  exceptions)  it  was  dissolved  on 
the  merits.  He  then  immediately  brought  a  writ  of  error  in  the 
Exchequer  Chamber  merely  for  delay,  and  assigned  the  common 
errors.  Then  he  pleaded  nul  tiel  record  to  the  scire  facias  upon 
the  judgment.  So  that  he  prevented  the  plaintiff  from  signing 
his  final  judgment  till  November  1760.  These  delays  having 
cost  much  time  and  money  too,  (as  the  costs  taxed  always  fall 
short  of  the  costs  out  of  pocket,)  and  the  interest  running  on, 
the  case  was  so  altered,  that  the  penalty  of  the  bond  alone  was 
insufficient  by  about  150/.  to  answer  the  total  of  the  debt,  inte- 
rest, and  costs.  Under  these  circumstances,  a  rule  had  been 
obtained  by  the  defendant  for  the  plaintiff  to  show  cause  why, 
upon  payment  of  the  whole  penalty  of  the  bond,  together  with 
all  the  costs  in  the  Court  of  King's  Bench,  and  also  the  costs  of 
the  writ  of  error  brought  upon  the  judgment  given  by  the  Court 
of  King's  Bench,  the  execution  should  not  be  stayed,  and  satis- 
faction entered  upon  the  record.  Lord  Mansfield  observed,  that 
the  plaintiff  (in  the  Court  of  King's  Bench)  being  kept  out  of  his 
money  by  a  writ  of  error  brought  afler  a  verdict,  was  entitled  to 
satisfaction  for  this  damage,  under  the  statute  of  Charles  2,  which 
obliges  the  plaintiff  in  error  to  give  security  as  well  for  damages 
as  costs :  or  the  plaintiff  (in  the  Court  of  King's  Bench)  might 
bring  an  action  of  debt  on  the  judgment,  and  have  damages  pro 
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detentiohe  debiti.  The  judgment  of  the  Court  of  King's  Bench 
was,  that  interest  ought  to  be  paid  after  the  rate  of  nine  per 
cent.,  according  to  the  Indian  allowance,  till  the  ascertainment  of 
the  sum  to  be  paid  by  signing  the  judgment ;  and^rom  that  time, 
till  the  actual  payment  of  the  money,  after  the  rate  of  five  per 
cent,  only,  upon  the  accumulated  sum  ascertained  by  the  judg- 
ment :  that  being  the  real  damage  which  the  plaintilF  had  sus- 
tained by  the  delay  of  his  execution  and  the  detention  of  his 
debt. 

This  relief,  it  will  be  observed,  was  given  by  the  authority  of 
the  act  for  prevention  of  delays  in  suits  of  law,  10  Charles  2,  st.  2, 
c.  2,  ss.  8  and  9,  under  which  the  plaintiff  in  error  had  entered 
into  a  recognizance  for  paying  the  judgment  and  all  costs  and 
damages  for  the  delay  of  execution  to  be  awarded  by  the  Court 
in  which  that  judgment  had  been  recovered.  In  fVelford  v. 
Davidson^  4  Burrows,  2127,  interest  was  given  under  the  same 
statute. 

Another  case  occurs  in  which  it  is  laid  down  that  damages  may  Exception  wUra 
be  recovered  beyond  the  penalty  of  a  bond.  It  is  M'Clure  v.  •^*3"?„d°^o|. 
Dtrnkm^  1  East,  436.  It  was  assumpsit  on  an  Irish  judgment  re- 
covered upon  a  bond.  The  verdict  upon  the  judgment  included 
interest :  and  a  motion  was  made  to  reduce  it  to  the  penalty. 
Lord  Kenyon  said,  that  if  that  had  been  an  action  on  the  bond, 
the  objection  would  have  holden  good ;  but  after  judgment  re- 
covered, transit  in  rem  judicatam,  and  the  nature  of  the  demand 
is  altered :  and  that  being  an  action  on  the  judgment,  it  was  com- 
petent to  the  jury  to  allow  interest  to  the  amount  of  what  was 
due ;  and  that  in  this  respect  there  was  no  difference  between  a 
foreign  judgment  and  a  judgment  in  a  court  of  record  here. 

The  cases  of  Bodiljf  v.  BeUamn  and  M'Clure  v.  Dunkin  are 
obviously  distinguishable  from  those  before  cited. 

The  case  of  Bodily  v.  Bellamy,  it  may  be  added,  belongs  to  a  Cases  where 

class  of  which  many  occur  in  the  Common  Law  Reports,  and  <^*"»*fire8  for- 
4.  1.11.  i.  ..^  merly  giTcn 

arises  out  of  statutes  passed  with  the  view  of  preventing  writs  of  under  the  3 

error  for  delay.  There  is  an  enumeration  of  those  statutes  by  ^®°'  ^»  ^'  10» 
Chief  Justice  Eyre,  in  a  case  in  the  Exchequer  Chamber,  Shep-  tutes. 
l^rd  V.  Mackreikf  2  H.  Blackstone,  284.  His  lordship  there  ob- 
served, that  they  are  perfectly  consistent  with  each  other,  being 
nil  in  pari  materia,  and  nothing  but  a  gradual  extension  of  the 
6rst  of  them,  the  dd  Hen.  7,  c.  10.  He  added,  that  as  those 
statutes  authorized  the  Court,  under  particular  circumstances,  to 
give  damages  at  its  discretion,  applications  to  the  Court  were  in 
all  cases  let  in,  which  it  is  entirely  in  its  discretion  to  refuse  or 

q2 
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comply  with,  and  if  complied  with,  to  fix  the  quantity  of  the 
recompense.  The  order  in  Shepherd  v.  Mackreih  was,  that  it 
should  be  referred  to  the  clerk  of  the  errors  to  calculate  and  as- 
certain the  an^ount  of  the  interest  upon  the  final  judgment  ob- 
tained in  that  cause  in  the  Court  of  King's  Bench,  after  the  rate 
of  four  per  cent,  per  annum,  from  the  time  of  such  final  judg- 
ment being  entered  up  until  the  affirmance  of  the  judgment  in 
the  court  of  error,  and  that  such  interest  should  be  added  to 
the  damages  for  which  such  final  judgment  was  entered  up. 
The  action  there  was  brought  to  recover  the  amount  of  the 
plaintiff's  bill  as  an  attorney :  and  how  entirely  it  was  in  the 
discretion  of  the  Court  to  refuse  or  comply  with  the  application 
for  interest,  was  aflerwards  exemplified  in  Walker  ▼.  Bayley^  2 
Bosanquet  &  Puller,  219,  where  the  Exchequer  Chamber,  not- 
withstanding the  case  of  Shepherd  v.  Mackreih^  refused  to  refer 
it  to  the  clerk  of  the  errors  to  compute  interest  on  the  judgment 
below  in  an  action  upon  an  attorney's  bill. 

But  this  class  of  cases  is  now  become  of  little  use,  except  for 
the  analogies  that  may  be  drawn  from  them,  as  by  the  act  3  &  4 
Will.  4,  c.  42,  s.  30,  it  is  enacted,  that  if  any  person  shall  sue 
out  any  writ  of  error  upon  any  judgment  whatsoever  given  in 
any  Court  in  any  action  personal,  and  the  Court  of  error  shall 
give  judgment  for  the  defendant  thereon,  then  interest  shall  be 
allowed  by  the  Court  of  error  for  such  time  as  execution  has 
been  delayed  by  such  writ  of  error,  for  the  delaying  thereof. 
As  regards  the  Court  of  error,  the  act  has  destroyed  the  discre- 
tion mentioned  by  Chief  Justice  Eyre. 

The  student  should  be  careful  not  to  mistake  those  cases  in 
the  books,  in  which  interest  is  given  under  the  statutes  above 
alluded  to,  for  cases  in  which  interest  has  been  given  in  actions 
upon  a  judgment  (a).  Two  of  the  rules  which  may  be  extracted 
from  those  cases  are,  that  interest  should  be  given,  first,  if  the 
debt  upon  which  the  judgment  was  recovered  carried  interest,  and 
next,  if  the  writ  of  error  had  manifestly  been  brought  for  delay. 
There  are,  however,  many  cases  in  the  books,  in  which  interest 


(a)  Jarrold  v.  Rawe,  8  Price,  582,  seems  to  have  been  an  ex- 
periment to  obtain  interest  and  costs  beyond  those  which  under 
certain  of  the  statutes  above  referred  to  had  been  given  upon 
writs  of  error  in  the  Exchequer  Chamber  and  the  House  of  Lords, 
and  beyond  those  which  un<ler  another  of  those  statutes  the  Court 
of  Exchequer,  where  the  original  action  was  brought  and  a  ver- 
dict had  been  recovered,  was  empowered  to  give.  The  experi- 
ment was  not  successful. 
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given  in  error,  that  do  not  fall  under  either  of  these  rules. 
In  Gaunt  v.  Taybr,  9  Mylne  &  Keen,  d02,  d09,  Sir  John  Leach  is 
reported  to  have  said  that  the  Court  of  Exchequer  Chamher, 
affirming  the  judgment  upon  a  writ  of  error,  would  give  interest 
upon  a  judgment,  if  the  original  deht  carried  interest,  but  not 
oHerwise.     This  is  erroneous. 

It  may  he  convenient  to  remark,  that  where  the  judgment, 
being  an  English  one,  has  been  already  obtained  for  the  amount 
of  the  penalty,  and  an  action  is  brought  upon  such  judgment,  it 
can  form  no  objection  to  the  claim  of  interest  that  the  penalty 
will  be  thus  exceeded* 

It  remains  to  distinguish  some  cases  in  which  a  plaintiff  may  Cases  where 
recover  beyond  the  amount  of  the  penalty  for  the  nonperform-  {,rought°for* 
ance  of  covenants.  These  are  cases  in  which  the  injured  party  general  da- 
has  elected  to  sue  for  general  damages,  instead  of  going  for  the  J"*^*  Mnahv! 
penalty.  In  fVmter  v.  Trimmer^  1  W.  Blackstone,  395,  it  was 
ai|pied  that  where  there  is  a  special  penalty  in  a  charter-party, 
you  cannot  recover  more  than  that  penalty  in  an  action  on  the 
case  for  breach  of  the  contract.  It  was  answered,  that  where 
there  is  a  penalty  and  covenants  in  the  same  deed,  the  party  has 
his  election  either  to  bring  debt  for  the  penalty,  or  action  on  the 
covenant  for  damages.  Lord  Mansfield,  referring  to  a  case  of 
Bird  V.  Randall^  in  the  same  volume,  p.  373,  said,  it  was  there 
determined  that  you  may  either  receive  the  penalty  and  rescind 
the  contract,  or  bring  action  on  the  covenants  and  let  the  contract 
stand.  In  Lorase  v.  Peers^  4  Burrowes,  2225, 2228,  the  same  judge 
said  there  is  a  difference  between  covenants  in  general,  and  co- 
venants secured  by  a  penalty  or  forfeiture.  In  the  latter  case 
the  obligee  has  his  election.  He  may  either  bring  an  action  of 
debt  for  the  penalty ;  (after  which  recovery  of  the  penalty,  he 
cannot  resort  to  the  covenant ;  because  the  penalty  is  to  be  a 
satisfaction  for  the  whole :)  or,  if  he  does  not  choose  to  go  for 
the  penalty,  he  may  proceed  upon  the  covenant,  and  recover 
more  or  less  than  the  penalty,  toties  quoties.  See  further,  Har- 
fiaam  v.  Wright^  13  East,  343,  which  was  assumpsit,  and  in  which 
WiUxam  v.  Azhton^  1  Campbell,  78,  was  cited :  this  was  also  as- 
sumpsit, and  Lord  EUenborough  here  said  that  the  jury  could 
not  go  beyond  the  penalty,  but  that  within  it  they  might  give 
the  party  any  compensation  which  he  could  prove  himself  enti- 
tled to  (a). 

(a)  Where  the  penalty  exceeds  the  real  damage,  the  defendant 
(supposing  the  case  not  to  belong  to  equity  jurisdiction),  is  re- 
liered  by  the  provisions  of  the  8  &  9  Will.  3,  c.  11,  s.  8. 
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It  may  be  useful  to  mention,  that  in  instramenu  not  under 
seal,  it  by  no  means  follows  that  the  party  claiming  compensatioa 
for  default  shall  recover  the  penalty.  Lord  Tenterden  is  reported 
to  have  said  that  he  was  of  opinion,  and  should  always  h<dd  so 
until  compelled  by  a  higher  authority  to  say  otherwise,  that  whst- 
ever  language  the  parties  might  choose  to  use  (alluding  to  the 
different  import  of  the  terms  penalty  and  damages),  that  in  point 
of  law  a  jury  could  not  be  called  upon  to  give  more  damage  than 
the  party  has  really  sustained.  He  confined  his  opinion  to  con- 
tracts not  under  seal.  Instruments  under  seal  might  perhaps  re- 
ceive a  different  construction.  Randal  v.  Everett,  1  Moody  & 
Malkin,  41 ;  S.C.2  Carrington  &  Payne,  577.  Lord  Wynford 
has  stated  that  he  cannot  subscribe  to  the  doctrine  here  attributed 
to  Lord  Tenterden.  Crudee  v.  BoUob,  S  Carrington  &  Payne,  240. 
There  is  an  odd  case  in  equity  which  is  at  variance  with  this 
doctrine,  that  the  addition  of  a  penalty  to  the  non-performance 
of  a  covenant  or  contract  does  not  limit  the  liability  of  either 
party  for  a  breach  of  his  part  of  such  covenant  or  contract.  It 
is  Shenton  v.  Jordan^  Bunbury,  ld2.  In  case  the  contract  was 
not  performed,  there  was  a  stipulated  forfeiture  of  200/. ;  but  a 
jury  had  given  800/. ;  and  upon  a  bill  filed,  relief  was  decreed 
on  payment  of  the  200/.  only,  the  whole  Court  saying  that  the 
verdict  ought  not  to  have  exceeded  that  amount. 

On  this  head  little  can  be  added  to  the  authorities  cited  in  the 
o'totivb^b^/  case  reported  in  the  text.  In  itfiwa.  2  Equity  Cases  Abridged,  470, 
terett  qq  judg-  there  was  a  decree  against  an  executor  to  pay  a  judgment  upon 
"^^^  a  devastavit  with  interest,  Lord  Cowper  saying  that  the  recoverer 

was  under  a  necessity  of  coming  into  equity  for  nothing,  but  the 
sum  ascertained  by  the  judgment  was  by  law  recoverable.  The  re- 
port is  too  meagre  to  be  useful.  In  Ashenkunt  v.  Jamea,  3  Atkyns, 
270,  a  bill  was  filed  by  a  mortgagee  against  a  judgment  creditor 
in  possession,  for  an  account  of  rents  and  profits.  The  judg- 
ment creditor  appears  to  have  had  interest  on  his  judgment.  In 
Lord  Bath  v.  Lord  Bradford,  2  Vesey,  sen.  5S7,  where  there  was 
a  devise  by  the  Earl  of  Bradford  to  pay  debts,  and  the  person 
entitled  to  the  estate  until  a  lunatic  should  come  of  age  had 
joined  with  the  trustees  in  satisfying  the  debts,  and  had  taken 
assignments  of  them,  and  some  of  those  debts  were  judgments, 
Lord  Hardwicke  determined  that  the  assignees  of  those  judg- 
ment creditors  were  entitled  to  interest.  Lord  Hardwicke  rea- 
soned thus: — suppose  there  had  been  no  devise  in  trust  to  pay 
debts,  and  suppose  the  judgment  creditors  had  brought  an  ac- 
tion against  the  heir  at  law,  or  against  the  heir  at  law  and  de- 
visee jointly,  in  case  of  a  plain  devise,  and  they  had  come  in  and 
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confessed  real  assets  (which  in  justice  they  ought  to  have  done) ; 
in  that  case  there  would  have  heen  judgment  against  them  for 
the  debt  to  be  levied  out  of  the  estate ;  but  because  it  could  not 
be  known  how  much  the  value  of  the  land  descended  was  per 
annum,  there  would  be  a  writ  of  inquiry  to  the  sheriff,  and  then 
the  judgment  would  have  gone  on,  that  the  sheriff  should  de- 
liver the  lands  to  the  plaintiff  donee  debitum  praedictum  leva- 
vent  ;  that  would  have  been  the  judgment.     Upon  that  the  sheriff 
makes  an  inquiry  in  nature  of  an  extent,  fi^ces  the  extended 
value,  which  is  always  much  below  the  real  value  of  tlie  lands, 
and  delivers  them  to  the  plaintiff  according  to  that.     What  re- 
medy would  the  heir  at  law  or  devisee  have  ?     By  scire  facias  to 
have  an  account  of  the  lands  delivered  back.     A  court  of  law 
would  have  done  that  only  according  to  an  extended  value  by 
the  sheriff.     All  that  could  have  been  done  would  be  to  come 
here  to  have  it  extended,  according  to  the  real  value,  and  to  have 
it  back  afterwards.    But  upon  what  terms  ?     Upon  paying  in- 
terest ;  for  otherwise  this  Court  would  not  have  extended  their 
equitable  arm  to  assist  the  heir  at  law  or  devisee,  but  according 
to  equity,  by  making  him  answer  satisfaction  and  do  justice. 
This  shows  the  opinion  of  the  Court  what  is  the  just  and  equitable 
way  of  proceeding.     Wtdnwrigki  v.  Hcaly,  2  Dickens,  444,  was 
a  suit  by  a  first  judgment  creditor.     There  was  another  suit  in 
which  a  decree  had  been  made  for  a  general  account  of  the  per- 
sonal esUte,  and  the  judgment  creditor  had  gone  in  under  that  de- 
cree, and  the  Master  had  reported  what  was  due  to  him.     On  the 
hearing  of  the  judgment  creditor's  cause.  Lord  Batliurst  ordered 
the  Master  to  compute  interest  on  the  sum  due  to  him  from  the 
foot  of  his  report.     No  other  circumstances  appear.     In  Morgan 
V.  EvoMi,  8  Bligh,  N.  S.  777, 824 ;  S.C.  S  Clark  &  Finnelly,  159  ; 
the  House  of  Lords  over-ruling  the  decision  in  Lewes  v.  Morgan^ 
S  Younge  &  Jervis,  394,  gave  the  defendant  Morgan  interest  upon 
the  judgments  recovered  by  his  testator  against  Sir  Watkin  Lewes. 
Thitf  case  belongs  to  those  already  mentioned  under  that  head 
of  equity  which  has  established  that  he  who  will  have  equity 
must  do  it  himself.     As  the  mere  circumstance  of  the  creditor 
being  a  defendant  upon  the  record  will  not  entitle  him  to  more 
than  the  penalty  (see  Clarke  v.  SetWy  cited  before,  p.  215,)  so 
it  will  not  entitle  him  to  interest  on  his  judgment.     Ilkkson 
yr.Aylward^  1  Lloyd  &  Goold,  tempore  Plunkett,  231. 

One  case  remains  to  be  mentioned — Gorman  v.  Arihure : — it  is 
in  the  note  to  the  last  case  (p.  ftS5),  The  bill  was  one  by  a 
judgment  creditor  against  the  heir  and  devisees  of  the  cognusor, 
praying  a  sale.     He  had  issued  an  elegit,  but  had  not  been  able 
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to  take  possession  by  reason  of  there  being  prior  creditors.    The 
debt  was  a  bill  of  exchange.    The  Master  refused  to  allow  in- 
terest, and  Lord  Manners  over-ruled  an  exception  to -his  report 
The  Courts  have  long  discountenanced  actions  on  a  judgment,  as 
a  writ  of  execution  affords  a  more  speedy  and  less  expensive  mode 
of  obtaining  the  benefit  of  them.   It  was  for  this  reason  that  in  Lord 
Ellenborough's  Act  for  more  efiectually  preventing  frivolous  and 
vexatious  arrests  and  actions,  43  Geo.  5,  c.  46,  a  daose  was  intro- 
duced, 8.  4,  that  the  plaintiff  in  an  action  upon  any  judgment  re- 
covered  shall  not  be  entitled  to  costs,  unless  the  Court  in  which  such 
action  is  brought  shall  otherwise  order.     It  is  perhaps  from  the 
above  cause  that  the  cases  upon  the  question,  whether  the  |^d- 
tiff  in  an  action  on  a  judgment  shall  have  interest,  are  not  numer- 
ous.   Nearly  all  have  arisen  upon  applications  to  stay  proceed- 
ings.    In  EntwUtle  v.  Shepherd^  S  Term  Reports,  78,  the  action 
was  upon  a  judgment  recovered  in  the  Common  Pleas.     Error 
was  brought  in  the  King's  Bench  and  then  in  Parliament,  and  a 
rule  was  obtained  in  the  King's  Bench  to  show  cause  why  pro- 
ceedings should  not  be  stayed  pending  the  writ  of  error  in  Parlia- 
ment.    In  showing  cause  against  the  rule  it  was  said,  that  if  the 
proceeding  was  stayed  the  plaintiff  would  be  deprived  of  interest 
on  the  original  judgment  in  the  Common  Pleas  between  the  times 
of  signing  the  judgment  in  the  King's  Bench  and  the  affirmance 
of  it  in  the  House  of  Lords ;  the  statute  5  Henry  7,  c.  1 0  (see  be- 
fore, p.  227),  it  being  suggested,  not  applying  to  writs  of  error  in 
Parliament  (a).     The  rule  was  discharged :  but  Mr.  Justice  Buller 
observed,  it  has  been  said  if  this  rule  were  made  absolute  the 
plaintiff  would  be  deprived  of  interest  on  the  judgment  pending 
the  writ  of  error  in  Parliament ;  it  is  a  question  for  a  jury  to  say 
whether  or  not  they  will  give  interest  on  the  judgment  in  the 
name  of  damages,  for  interest  may  be  recovered  in  an  action  on 
the  judgment,  if  it  be  not  the  practice  of  the  Court  to  allow  in- 
terest in  the  costs  (6).     It  does  not  appear  whether  the  debt  was 


(a)  EtUxoUtle  v.  Shepherd  was  argued  in  1787.  The  writer  has 
seen  forms  of  the  judgment  of  affirmance  in  Parliament  for  a 
period  of  sixty  years  before,  all  of  which  gave  the  defendant  in 
error  his  costs  occasioned  by  the  delay  of  execution  of  the  judgment 
by  pretence  of  the  writ  of  error,  ''^according  to  the  statute  in  that 
case  made  and  provided."  The  statute  at  that  time  could  be  no 
other  than  that  of  the  Srd  Henry  7- 

(b)  In  a  subsequent  passage  Mr.  Justice  Buller  also  says,  that 
provided  by  the  course  of  the  Court  interest  is  not  computed  in 
the  allowance  of  costs,  the  jury  would  give  interest  in  the  name 
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one  which  bore  interest.  In  Blackmore  v.  Fiemyng,  7  Term  Re- 
portSy  446,  the  defendant  bad  suffered  judgment  to  go  by  default 
in  an  action  of  debt  upon  a  judgment  of  seventeen  years  standing; 
and  the  pUintiff  having  sued  out  a  writ  of  inquiry  of  damages,  a 
motion  was  made  on  the  part  of  the  defendant  to  stay  proceed- 
ings, on  the  ground  that  it  was  irregular  and  oppressive  to  com- 
pel the  defendant  to  pay  damages  for  the  detention  of  the  debt, 
but  the  writ  of  inquiry  was  executed,  and  the  jury  gave  interest 
by  way  of  damages.  The  nature  of  the  debt  does  not  appear.  In 
TAomas  v.  Edwards,  Anstruther,  vol.  2,  p.  558,  vol.  8,  p.  804,  a 
rule  for  staying  proceedings  in  an  action  on  a  judgment  upon 
paynoent  of  the  principal  was  made  absolute,  notwithstanding  the 
representation  that  the  defendant  had  absconded  for  seven  years 
since  the  judgment,  and  therefore  interest  ought  to  be  allowed, 
the  Court  saying,  that  if  the  plaintiff  proceeded  in  his  action  he 
could  not  get  interest.  But  afterwards  a  rule  was  obtained  re- 
ferring it  back  to  the  officer,  with  directions  to  allow  interest,  the 
Court  being  of  opinion  that  the  whole  debt  due  on  the  judgment 
carried  interest.  What  was  the  kind  of  debt  neither  report  shows. 
Wood  V.  SilietOf  1  Chitty,  473,  was  the  case  of  an  action  of  debt 
upon  a  judgment  for  a  sum  composed,  partly  of  an  original  de- 
mand bearing  interest,  and  the  remainder  of  money  upon  simple 
contract.  A  rule  had  been  obtained,  the  making  of  which  abso- 
lute would  have  precluded  the  plaintiff  from  claiming  interest  on 
that  part  of  the  sum  included  in  the  judgment  which  bore  interest 
originally.     No  claim  was  put  forward  for  interest  on  the  simple 

of  damages.  This  seems  to  allude  to  the  practice  of  the  House 
of  Lords,  so  often  exemplified  before  the  passing  of  the  act  (6 
Geo.  4,  c.  96,)  for  preventing  frivolous  writs  of  error  in  all  judg- 
ments in  personal  actions,  whether  upon  verdict  or  not,  of  giving 
costs  large  enough  to  cover  the  interest.  The  common  law 
courts  in  many  judgments  have  long  directed  their  officers  to  tax 
damages  for  the  detention  of  the  debt  as  well  as  the  costs  of  the 
action.  In  RoUton  v.  Main,  Skinner,  561,  there  was  judgment 
by  default  in  debt  upon  an  obligation  against  an  executor,  "  and 
because  the  bond  had  been  a  long  time  unpaid,  it  was  moved  that 
the  damages  might  be  increased  by  the  Court  under  the  notion 
of  costs,  as  the  practice  was  agreed  to  be  used.'*  Upon  ex- 
amination, however,  it  was  found  that  the  judgment  was  entered, 
and  the  Court  said  it  was  too  late,  and  so  nothing  was  done. 

It  is  commonly  in  the  election  of  the  plaintiff*  in  the  cases  al- 
luded to,  to  have  the  damages  taxed  with  the  costs,  or  to  have 
a  writ  of  inquiry  of  damages. 


^if  CASES  IN  CHAKCERYy 

contract  part.  The  Court  said  they  could  not  see  how  they  could 
accede  to  the  motion,  for  if  they  were  so  to  do  they  would  ex- 
clude the  consideration  of  the  question,  whether  the  plaintiff  was 
or  was  not  entitled  to  interest ;  that  the  effect  of  making  the  nde 
absolute  would  be  to  preclude  all  discussion,  whereas  by  dis- 
charging it  they  should  not  preclude  the  discussion,  if  there  was 
any  reasonable  ground  laid  before  the  Court  to  satisfy  them  that 
the  plaintiff  had  no  right  to  the  interest  on  part  of  the  sum.  In 
Butler  V.  Stoveld,  1  Bingham,  368 ;  S.  C.  8  Moore,  412 ;  a  judge 
at  chambers,  upon  application  to  stay  proceedings,  appears  to 
have  decided  that  interest  was  not  claimable  on  a  judgment  on 
the  ground  that  the  interest  was  allowable  only  where  the  original 
debt  carried  interest. 

The  old  case  of  Roo  v.  Apsley,  1  Siderfin,  442,  merits  notice, 
because  there  the  question  was  not  upon  any  motion  to  stay  pro- 
ceedings. The  judgment  upon  which  the  action  was  brought  was 
seven  years  old,  and  upon  a  bond  thirty-seven  years  dd.  The 
motion  was  for  interest,  which  Chief  Justice  Kelynge  is  repre- 
sented to  have  granted  with  reluctance :  **  Mes  Chief  Justice  op- 
pose ceo  quia  ad  le  penalty  avant." 
Foreign  judg-  The  foregoing  are  cases  upon  English  judgments ;  there  are 

some  cases  in  which  actions  have  been  brought  upon  foreign 
judgments,  which  may  assist  in  putting  the  grounds  upon  which 
juries  would  be  authorized  to  give  interest  on  judgments  in  a 
clearer  light.  In  AtkvMcn  v.  Lord  Braybrooke,  4  Campbell,  380, 
which  was  an  action  on  a  judgment  of  the  Supreme  Court  of  Ja- 
maica, Lord  EUenborough  was  of  opinion  that  interest  could  not 
be  allowed.  The  facts  are  not  stated.  In  Amott  v.  Rtdftm^  11 
Moore,  208,  219 ;  S.CS  Bingham,  353,  there  was  assumpsit 
upon  a  Scotch  judgment  which  had  given  interest  upon  the 
original  debt.  This  debt  was  not  of  a  nature  carrying  interest, 
and  therefore  upon  the  trial  of  the  action  on  the  judgment  the 
jury,  under  the  judge's  direction,  had  returned  a  verdict  for  the 
plaintiff  for  the  amount  of  the  debt,  but  excluding  the  interest 
given  by  the  Scotch  Court.  Leave  was  however  reserved  to  the 
plaintiff  to  move  the  Court,  that  the  damages  might  be  increased 
by  the  amount  of  the  interest,  should  the  Court  be  of  opinion 
that  he  could  claim  it.  Upon  arguing  that  motion  Lord  Wyn- 
ford  said,  that  in  actions  on  judgments  on  the  ground  of  an  im- 
proper detention  of  the  debt,  juries  may  give  interest,  and  in 
such  cases  it  is  wholly  immaterial  whether  the  original  debt 
bore  interest  or  not.  The  motion  in  that  case  for  increasing 
the  damages  by  the  amount  of  the  interest  was  succesful.  In 
Bann  v.  Da/zell,  1  Moody  and  Malkin,  228 ;  S.  C.  3  Carrington 
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and  Payne,  S7S;  the  action  was  assumpsit  on  an  Irish  judg- 
menty  and  Lord  Tenterden  in  summing  up,  after  remarking  that 
the  action  of  debt  on  a  judgment  was  by  no  means  favoured  in 
law,  and  that  execution  ought  to  have  been  issued  on  the  original 
judgment,  and  that  costs  are  not  allowed  by  the  Court  unless  for 
good  reason,  said  that  the  question  was  whether  the  plaintiff 
might,  if  he  had  employed  due  diligence^  have  obtained  his 
money,  that  it  was  not  whether  the  defendant  ought  to  have  paid 
the  debt,  for  that  every  debtor  ought  .to  do,  but  whether  the 
plaintiff  by  proper  care  and  proper  diligence  might  have  obtained 
payment.  If  he  might,  his  lordship  told  the  jury,  they  ought  not 
to  give  him  interest;  but  if  they  thought  he  had  used  sufficient  di- 
ligence then  they  ought  to  allow  interest.  M^Clure  v.  Dunkui^ 
1  East,  436,  has  been  already  referred  to  upon  the  point,  that  in 
an  action  on  a  judgment  interest  may  be  recovered  beyond  the 
amount  of  the  penalty.  There  assumpsit  had  been  brought  on  a 
judgment  upon  a  bond  recovered  in  Ireland.  Lord  Kenyon  put 
the  competency  of  the  jury  to  allow  interest  upon  there  being  in 
that  respect  no  difference  between  a  foreign  judgment  and  a 
judgment  in  a  court  of  record  here.  Doran  v.  O'RaUjf,  3  Price, 
250 ;  5.  C.  Anon,  7  Taunton,  244,  was  in  errpr,  and  belongs  to 
another  class  of  cases. 

Down  to  Lord  Loughborough's  time  the  Court  frequently  Caacs  as  to  al- 
allowed  interest  upon  arrears  of  annuity.    Almost  all  the  in*  teres"upoD  the 
stances  seeoa  to  have  been  where  the  annuity  was  given  for  main-  arrears  of  ao- 
tenance  and  support,  and  especially  where  there  was  frequent  °^*^**' 
demand  and  an  obligation  to  borrow,  or  where  the  annuity  was 
secured  by  a  bond  with  a  peiudty.    It  does  not,  however,  appear 
that  this  was  done  in  any  case  to  the  prejudice  of  creditors.  The 
8th  section  of  the  8  &  9  William  3,  c.  11,  and  the  Idth  section  of 
the  4th  Anne,  c.  16,  which  relieve  defendants  at  law  against  the 
whole  penalty  in  cases  where  small  damages  only  have  accrued, 
and  have  thus  taken  away  the  necessity  of  coming  into  equity  for 
aid,  were  for  some  time  considered  as  not  applying  to  actions  of 
debt  on  bond  conditioned  for  the  payment  of  an  annuity,  or  of 
money  by  instalments.     It  will  be  seen  that  Lord  Hardwicke  in 
Bedford  v.  Coke,  presently  cited,  expressly  says,  that  at  law 
where  there  is  no  penalty,  you  can  have  no  interest,  yet  where 
there  is  a  penalty,  you  may  levy  the  whole.     This  supposition 
apparendy  influenced  many  of  the  decisions.      The  following 
summary  of  the  cases  will  assist  in  tracing  the  progress  of  the 
Uw  under  this  head. 

Ltgait  V.  Shcaell,  [Gilbert]  Reports  of  Cases  in  Equity,  141, 
leems  to  have  been  heard  at  Lord  Cowper*s  house,  but  before 
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Mr.  Baron  Price.  There  a  testator  had  directed  the  residue 
of  his  personal  estate  to  be  laid  out  in  land  to  the  use  of  his 
nephew,  the  plaintiff  in  tail,  and  in  execution  of  articles  made 
before  his  marriage,  he  charged  such  land  with  an  annuity  of 
1 00/.  a  year  to  his  widow.  The  plaintiff,  the  nephew,  filed  a 
bill  to  have  the  money,  offering  to  give  security  to  answer  the 
lOOA  a-year  to  the  widow,  and  a  decree  was  made  accordingly, 
and  the  plaintiff  entered  into  a  recognisance  to  the  Master  of  the 
Rolls  and  the  Senior  Six  Clerk  for  securing  the  annuity.  Tlie 
annuity  having  run  in  arrear  for  several  years,  the  widow  insisted 
upon  having  interest,  and  it  was  decreed  that  the  recognisance 
being  in  nature  of  a  bond,  the  arrears  were  a  debt  secured  there- 
by, and  so  roust  carry  interest  from  the  time  tliey  became  re- 
spectively due.  In  Litton  v.  Liiton,  1  Peere  Williams,  541, 
Mrs.  Litton  had  two  annuities,  one  of  500/.  charged  on  real  and 
personal  estates  by  her  husband's  will,  under  which  she  was  exe- 
cutrix and  residuary  legatee,  and  another  annuity  of  40/.  granted 
her  by  the  plaintiff,  under  articles  by  which  she  renounced  the 
executorship,  and  delivered  over  the  personalty  and  limited  the 
charge  of  the  annuities  to  a  part  of  the  estate.  The  plaintiff's 
bill,  seeking  to  set  aside  the  articles,  was  dismissed,  but  it  was 
referred  to  the  Master  to  compute  the  arrears  of  the  annuities, 
which  amounting  to  820/.,  Lord  Cowper  decreed  interest  upon 
such  arrears  from  the  time  when  the  annuities  ought  to  have  been 
paid.  The  cause  was  reheard  before  Lord  Macclesfield  upon 
the  question  of  interest,  when  on  the  one  side  it  was  argued 
that  this  was  a  voluntary  gift  of  an  annuity  by  will,  not  as  a 
jointure  before  marriage,  nor  as  a  purchase,  neither  was  there 
any  clause  of  entry  or  nomine  poence  to  entitle  the  annuitant  to 
interest ;  the  annuitant  was  to  be  paid  at  the  very  day,  but  some 
time  was  to  be  allowed :  that  if  an  action  of  debt  were  brought  for 
this  annuity,  or  a  distress  made  for  it,  the  plaintiff  in  such  case 
would  not  at  law  have  recovered  interest ;  and  why  should  she 
recover  it  in  equity  ?  That  according  to  the  rule  of  the  Court  in 
the  case  of  an  annuity,  though  granted  for  a  jointure,  the  interest 
should  be  computed  only  from  the  day  when  the  subsequent  pay- 
ment after  the  arrear  incurred  became  due.  On  the  other  side 
it  was  insisted  that  this  annuity  was  the  widow's  bread,  and  it 
must  be  admitted  to  be  due  at  the  day  of  payment,  from  which 
day  the  party  who  was  to  pay  this  annuity,  by  withholding  it  in 
his  own  hand  did  wrong,  and  ought  to  answer  interest ;  at  that 
time  the  widow  might  be  necessitated  to  borrow  money,  and  if 
she  borrowed  money  must  pay  interest  for  it,  consequently,  if 
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liable  to  pay  interest,  she  ought  by  the  same  reason  to  receive  it. 
Lord  Macclesfield  said,  that  interest  was  a  thing  pretty  much  in 
the  discretion  of  the  Court,  and  since  Lord  Cowper,  "  that  great 
master  of  equity,**  who  heard  the  circumstances  and  merits  of 
the  cause,  appointed  that  interest  should  be  paid  from  the  very 
time  that  it  became  due,  and  since  the  annuity  appeared  to  have 
been  the  widow's  bread,  tlie  decree  should  stand.     In  that  case, 
the  question  principally  argued  seems  to  have  been  from  what 
time  the  interest  should  commence.     The  plaintiff  offered  to  pay 
interest  from  the  end  of  half  a  year  afker  the  annuity  became 
due.     In  Batten  v.  Earnley^  2  Peere  Williams,  163,  the  annuity 
was  20L  a-year,  payable  under  a  will  out  of  personal  estate. 
There  were  three  years'  arrears,  and  the  annuitant  insisted  that 
those  arrears  should  carry  interest.    But  Sir  Joseph  Jekyll  said, 
that  that  was  only  done  where  there  were  great  arrears  :  but  it 
was  Dot  usual  to  compute  interest  for  so  small  a  sum.     Lady 
Ferrers  v.  Lord  Ferrers^  Cases  tempore  Talbot,  2,  is  generally 
cited  upon  this  head  of  practice,  although  it  was  in  fact  a  claim 
to  have  interest  upon  rents  and  profits.     The  plaintiff  was  en- 
tided  to  a  jointure  estate  of  1000/.  per  annum,  but  had  been 
kept  out  of  possession  by  the  defendant,  and  she  now  insisted 
upon  the  arrears  and  interest  from  the  time  of  her  husband's 
death ;  comparing  it  to  the  case  of  arrears  of  an  annuity,  or  a 
rent  charge,  which  are  decreed  to  be  paid  with  interest.     Lord 
Talbot  said,  the  arrears  of  an  annuity  or  rent  charge  were  never 
decreed  to  be  paid  with  interest,  but  where  the  sum  was  certain 
and  fixed  ;  and  also  where  there  was  either  a  clause  of  entry,  or 
nomine  poenae,  or  some  penalty  upon  the  grantor,  which  he  must 
undergo,  if  the  grantee  sued  at  law,  and  which  would  oblige 
biro  to  come  into  this  Court  for  relief ;  which  the  Court  will  not 
grant  but  upon  equal  terms :  and  those  could  be  no  other  but 
decreeing  the  grantor  to  pay  the  arrears,  with  interest  for  the 
time  during  which  the  payment  was  withheld  :  but  that  interest 
for  the  rents  and  profits  of  an  estate  was  never  decreed  yet,  the 
sum  being  entirely  uncertain.      And  though  it  might  be  said 
that  Lady  Ferrers  was  entitled  to  an  estate  of  1000/.  per  annum, 
yet  that  was  not  sufficiently  certain :  being  only  the  perception 
of  the  profits  of  an  estate,  which  are  not  to  be  paid  at  any  one 
certain  time,  but  only  as  the  tenants  of  the  land  bring  them 
in ;  some  at  one  time,  some  at  another.     In  the  Drapers*  Com- 
pany y,  Dms^  2  Atkyns,  211,  the  Master  had  by  his  report, 
dated  in  1713,  found  the  arrears  of  an  annuity  due  under  Sir 
W.  Boremao's  will.     Interest  was  given  by  Lord  Hardwicke 
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from  the  time  the  report  was  confirmed,  being  a  period  of 
twenty-eight  years.    His  lordship  said,  there  was  no  certain  rule 
of  the  Court  for  giving  of  interest  ou  arrears  of  an  annuity ;  the 
first  instance  of  this  being  done  in  this  Court  was  in  the  case  of 
Ferrers  v.  Ferrers:  but  it  had  been  done  in  many  instances  since, 
and  for  the  most  part  where  it  was  the  bread  of  the  wife  or  child. 
The  reporter  adds,  a  distinction  had  been  made  when  it  arose 
upon  a  contract,  and  where  it  was  voluntary,  but  that  it  was  not 
a  good  distinction,  for  if  an  annuity  be  given  by  a  will  for  the 
education  and  maintenance  of  the  annuitant,  the  Court  will  do  it ; 
that  in  that  case  it  was  given  to  him  that  was  heir  at  law  to  the 
devisor  till  he  attained  the  age  of  twenty-four  years,  that  he 
died  before  that  age,  and  the  annuity  was  paid  for  great  part  of 
the  time  the  annuitant  lived,  but  at  his  death  there  was  about 
770/.  due.    Robinson  v.  Cuntmingt  ibid.  409,  was  a  bill  against 
an  executor  for  an  account.     He  had  purchased  an  annuity  of 
his  testator,  and  he  took  an  exception  that  the  Master  had  not 
allowed  him  any  interest  on  two  years  and  a  half  arrears.  It  was 
a  grant  of  an  annuity  by  way  of  mortgage,  and  a  power  to  the 
annuitant  to  enter  in  case  of  arrears,  and  to  hold  till  he  was 
satisfied  all  arrears  and  all  his  costs  and  damages ;  but  the  an- 
nuitant had  not  entered  for  default  of  payment ;  and  Lord  Hard- 
wicke  said  there  was  no  instance  where  the  Court  had  ever 
allowed  interest  upon  the  arrears  of  such  an  annuity ;  but  that 
if,  indeed,  the  annuitant  had  entered,  and  been  in  possession  of 
the  estate  charged  with  the  annuity,  the  Court  would  not  have 
obliged  him  to  have  quitted  the  possession,  unless  the  grantor 
had  agreed  to  allow  him  interest  for  the  arrears  of  the  annuity 
down  to  that  day.     Ferrers  v.  Ferrers  was  difierent  from  that 
case,  because  it  was  the  jointure  of  Lady  Ferrers,  and  interest 
upon  the  arrears  of  the  annuity  was  allowed  her  by  way  of  main- 
tenance, and  as  a  compensation  for  the  debts  she  had  contracted 
in  the  mean  time;  and  that  therefore  the  exception  must  be 
overruled.     The  reader  will  not  have  failed  to  notice  the  state* 
ment  made  by  Lord  Hardwicke  both  in  the  Drapers' Company  v. 
Davis  and  Robinson  v.  Cumming  of  the  case  of  Lady  Ferrers  v. 
Lord  Ferrers:  a  statement  altogether  at  variance  with  the  report 
ascribed  to  Mr.  Forrester,  and  which  was  published  the  same 
year  that  the  Drapers*  Company  v.  Davis  was  heard,  and  the  year 
before  Robinson  v.  Cumming  came  on  for  hearing.     Atkyns  gives 
to  the  first  case  the  date  of  the  23rd  of  July,  1741,  and  to  the 
last  that  of  the  16th  of  October,  1742.     The  first  edition  of 
Cases  tempore  Talbot  appeared  in  1741,  and  the  report  does 
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not  vary  from  that  of  the  edition  of  1792.  In  Newman  v.  Auling^ 
3  Atkynsy  579,  the  bill  was  against  a  devisee  of  realty  and  per- 
sonalty, subject  to  debts,  to  have  satisfaction  for  the  arrears  of 
an  annuity  of  30/.  granted  by  the  testator  to  the  plaintiff,  his 
daughter,  and  her  late  husband,  by  way  of  maintenance,  and 
secured  by  a  bond  in  the  penalty  of  500/.  Lord  Hardwicke  de- 
creed an  account  of  the  arrears  against  the  defendant,  which  were 
due  for  six  years  past,  and  interest  at  four  per  cent,  to  be  computed 
at  the  end  of  each  half  year ;  and  said,  as  that  was  given  by  way 
of  maintenance,  and  there  was  a  bond  with  a  penalty  for  securing 
the  payment,  the  plaintiff  was  clearly  entitled  to  interest  upon 
the  arrears,  for  the  Court  had  gone  further  where  an  annuity  had 
been  given  for  maintenance ;  and  decreed  interest,  tliough  it  was 
only  a  bare  simple  grant  of  an  annuity  without  any  power  of  en- 
tering, if  charged  upon  real  estate  and  in  arrear,  or  if  secured 
upon  a  penalty  to  enforce  the  payment  out  of  personal  estate. 
In  Stapleion  v.  Conway^  1  Vesey,  sen.  427,  there  was  a  question 
whether  interest  should  be  given  for  the  arrears  of  an  annuity. 
The  nature  of  the  annuity  does  not  appear  from  Vesey's  report, 
but  Mr.  Belt  states  in  his  Supplement  that  it  was  one  of  500/. 
per  annum,  payable  quarterly,  and  was  granted  by  a  deed,  in 
which  it  was  declared  to  be  in  lieu  of  interest  upon  a  principal 
sum  of  11,000/.  thereby  secured.  Lord  Hardwicke  said,  there 
certainly  had  been  cases  where  interest  had  been  given,  especially 
to  a  jointress,  for  a  long  and  obstinate  delay  of  payment  and 
frequent  demand  of  the  money ;  but  it  not  appearing  there 
what  demands  were  made  for  the  money,  he  could  not  direct  in- 
terest for  it ;  the  utmost  that  could  be  done  would  be  to  reserve 
it  till  after  the  account  taken.  Mr.  Belt  searched  the  Registrar's 
books  for  the  space  of  ten  years,  in  hopes  of  finding  the  question 
of  interest  upon  the  arrears  of  the  annuity  decided,  but  without 
success.  In  Morris  v.  Dillingham,  2  Vesey,  sen.  1 70,  the  cross 
hill  demanded  interest  for  arrears  of  an  annuity  or  rent  charge : 
against  which  it  was  argued,  that  interest  was  never  given  for 
arrears  of  an  annuity,  whenever  it  is  discretionary  on  considera- 
tion of  the  circumstances ;  as  where  it  was  to  exhaust  the  fund 
for  creditors,  or  to  disinherit  an  heir  at  law,  both  which  circum- 
stances concurred  in  that  case,  and  several  circumstances  of 
hardship.  Sir  J.  Strange  said,  the  question  of  interest  was  in 
some  degree  discretionary  in  the  Court ;  but  not  so  arbitrary  as 
to  say  the  parties  should  have  interest  or  not  just  according  to 
humour,  but  on  the  circumstances  and  the  determinations  of  the 
Court  on  questions  of  that  nature,  if  relative  to  the  cause ;  other- 
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wise  no  opinion  could  be  framed  of  the  rule  of  the  Court.  If 
creditors  might  not  be  paid  even  their  debts,  if  those  arrears 
were  paid  with  interest,  that  would  have  weight  in  some  respect, 
but  that  did  not  appear  in  the  cause,  nor  anytliing  as  to  hard- 
ship on  an  heir  at  kw,  and  till  that  was  made  part  of  the  cause  it 
could  not  be  taken  notice  of.  The  opinion  of  the  Court  was  re- 
served on  the  interposition  of  counsel  for  liberty  to  introduce 
those  circumstances.  Mr.  Belt  says  that  the  demand,  however 
favoured  by  the  Master  of  the  Rolls,  was  ultimately  waived.  In 
The  Duke  of  Bedford  v.  Coke,  1  Dickens,  178,  the  Duke  of 
Wharton,  prior  to  his  going  abroad,  conveyed  his  estates  to  trus- 
tees upon  trust  to  sell  the  same  for  payment  of  his  debts  (a). 
In  August,  1722{,  a  decree  was  made  in  a  creditors'  suit  for  the 
execution  of  those  trusts.  Whilst  in  Spain,  the  duke  married, 
and  in  pursuance  of  a  prior  agreement,  deeds  were  executed 
charging  his  estates  with  500/.  a  year  pin  money,  and  1200/.  a 
year  jointure,  and  a  judgment  was  confessed  for  securing  those 
annuities.  In  1728(5),  the  duke  was  attainted  of  high  treason, 
and  soon  after  died  (c),  and  in  1739  the  crown,  by  letters 
patent,  granted  his  estates  to  the  same  trustees,  upon  trust  to 
sell  the  same  for  payment  of  his  debts,  and  to  apply  the  surplus 
monies  for  the  use  of  his  two  sisters  and  coheiresses.  The  duke 
having  contracted  fresh  debts  after  the  execution  of  the  trust- 
deeds,  and  difficulties  arising  from  the  claims  of  the  duchess 
and  other  creditors,  respecting  the  priority  of  the  demands,  the 
present  suit  was  instituted  to  carry  into  effect  the  former  decree, 
and  to  settle  the  priorities  of  the  different  claimants.  A  decree 
was  made  in  November,  1743,  and  upon  taking  an  account  of 
what  was  due  to  the  duchess  under  it  in  respect  of  the  aforesaid 
two  annuities,  it  appeared  by  the  report,  dated  August,  1750, 
that  there  was  due  22,848/.,  and  the  annuities  not  having  been 
regularly  paid,  and  being  her  principal  support,  she  was  under 
the  necessity  of  taking  up  money  at  interest  to  maintain  herself, 

(a)  Dickens  gives  the  date  of  1691  to  these  deeds,  but  the 
Duke  of  Wharton  was  not  then  born.  His  father,  the  Marquis 
of  Wharton,  did  not  die  until  1715.  In  1718  there  was  a  private 
act  of  parliament  for  vesting  lands  in  Yorkshire,  part  of  the 
Duke*s  estate,  in  trustees,  to  be  sold  or  mortgaged  for  the  pur- 
poses therein  mentioned.  It  is  probable  the  deeds  in  question 
were  executed  about  that  time. 

(b)  Beatson*s  Political  Index. 

(c)  The  Duke  of  Wharton  died  in  1731. 
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and  therefore  a  motion  was  made  on  her  behalf,  to  be  paid  in- 
terest for  the  arrears  of  her  annuities  from  the  confirmation  of 
the  Master's  report,  liquidating  the  arrears.     Lord  Hardwicke 
said,  sometimes  there  may  be  a  legal  remedy  for  interest,  but 
where  there  was  no  legal  remedy,  the  Court  had,  at  its  discre- 
tion, given  it.     The  first  question,  therefore,  was,  whether  the 
Duchess  of  Wharton  was  entitled  by  the  strict  rule  of  the  Court, 
as  a  rem  judicatam ;  if  not,  secondly,  whether  (he  Court  had  a 
discretionary  power  to  give  interest  ?     As  to  the  first  question, 
whether  the  Duchess  was  entitled  to  interest  by  the  rule  of  the 
Court,  he  was  of  opinion  she  was  not ;  for  at  law,  where  there 
was  no  penalty,  you  could  have  no  interest,  yet  where  there  was 
a  penalty,  you  might  levy  the  whole.     But  it  was  true  you  had 
another  method  to  come  at  it ;  if,  instead  of  taking  out  execu- 
tion, you  brought  an  action  of  debt  on  the  judgment.  So  it  stood 
at  law.     How  was  it  then  in  this  Court  ?     If  a  decree  was  made 
for  a  sum  of  money,  and  there  was  a  delay  in  payment,  his  lord- 
ship said,  he  did  not  know  that  the  plaintiff  could  come  and  pray 
interest ;  but  the  method  when  a  decree  was  made  for  an  ac- 
count, and  the  Master  was  to  compute  interest,  was  this  :  the 
Master,  in  computing  subsequent  interest,  computed  it  on  the 
liquidated  sum  from  the  confirmation  of  his  report.    Lord  Hard- 
wicke said,  he  did  not  recollect  an  instance,  and  had  not  heard 
one  cited,  where  the  Court  had  gone  the  length  of  what  was  then 
prayed ;  that  if  any  instance  could  be  found  to  warrant  him  in  doing 
it,  he  should  be  pleased ;  and  he  directed  the  matter  to  stand  over, 
and  that  precedents  should  be  searched  for.     Mr.  Dickens  states 
that  it  stood  over  from  time  to  time  for  four  months,  and  that 
search  for  precedents  was  made  by  Mr.  Howard  and  the  other 
Registrars,  and  by  gentlemen  at  the  bar,  but  none  were  met  with, 
and  the  matter  dropt.     In  a  note  to  his  report  of  this  case  of 
Bedford  v.  Coke,  Mr.  Dickens  mentions  that  in  Cotton  y.  White, 
17th  of  June,  1752,  Mrs.  White  was  directed  to  be  paid  ar- 
rears of  an  annuity  with  interest  from  the  confirmation  of  the 
report.     As  Bedford  v.  Coke  was  heard  only  a  few  months  after- 
wards, the  7th  of  December,  1752,  it  is  plain  there  was  some 
equitable  circumstance  in  the  former  case  that  was  not  to  be  dis- 
covered in  the  latter.     This  was  not  the  first  time  that  the  ques- 
tion of  giving  interest  upon  the  arrears  of  an  annuity  had  been 
brought  before  Lord  Hardwicke  in  the  cause  of  the  Duke  of  Bed" 
Jord  V.  Coke.     Dr.  Johnson  has  made  the  case  of  Stiles  v.  The 
Attorney-General,  2  Atkyns,  151,  not  less  known  to  the  reader 
of  the  Lives  of  the  Poets  than  it  is  to  the  lawyer.   The  claim  of 
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Dr.  Youi^  to  the  arrears  of  the  two  annuitiet  gruited  him  hj 
the  Duke  of  Wharton  was  there  established,  but  lie  afterwards 
seems  to  have  asked  for  interest,  which  Lord  Hardwicke  refused, 
saying  he  would  give  no  interest  for  the  arrears  of  a  Toluntary 
annuity ;  Duke  of  Bedford  ▼.  C(Ae,  %  Vesey,  sen.  116.  In 
Bignal  v.  Brereton,  1  Dickens,  278 ;  S.  C.  Amm.  2  Vesey, 
sen.  661,  a  decree  dated  March,  1750,  had  referred  it  to  the 
Master  to  take  an  account  of  what  was  due  to  the  plaintiffs  for 
the  arrears  of  their  respective  annuities,  accrued  since  Michad- 
mas,  1741,  and  the  consideration  of  interest  on  the  arrears  of 
the  annuities  was  reserved.  In  May,  1755,  the  Master  certi6ed 
the  amount  of  the  arrears  of  the  annuities,  but  Lord  Hardwicke 
would  not  give  interest  on  such  arrears.  Thus  far  Dickens : — 
Vesey  reports  the  case  thus :  Exceptions  by  the  representative  of 
Mrs.  Guidot  to  the  Master's  report  for  not  allowing  interest  for 
arrears  of  her  jointure.  Lord  Hardwicke  said,  that  the  rule  of 
the  Court  for  allowing  interest  for  arrears  of  a  jointure  was  not 
genera],  but  the  Court  would  expect  a  special  case  to  be  made 
for  that,  as  the  being  obliged  to  borrow  money  and  to  pay  in- 
terest for  it,  and  then  the  Court  would  give  interest  from  a  rea- 
sonable time ;  but  that  not  being  within  the  decree,  nor  within 
the  reason  of  those  cases,  his  lordship  would  not  allow  it.  In 
the  Gospel  Society  v.  JackiOHt  stated  by  Lord  Loughborough  in  his 
judgment  in  Creuze  v.  Lawik^  4  Brown,  C.  C.  81 6,  which  was  heard 
before  Sir  Thomas  Sewell,  it  was  referred  to  the  Master  to  cal- 
«  culate  interest ;  and  on  February  1 1  th,  1 783,  the  Master  made  his 

report,  and  certified  349/.  to  be  due  for  the  arrears  of  an  annuity. 
The  fund  was  productive,  but  the  cause  coming  on  to  be  heard 
before  Lord  Thurlow,  11th  March,  1783,  he  directed  the  Master 
to  calculate  the  amount  without  interest  on  the  arrears  of  the  an- 
nuity. In  Gt^  V.  Cos,  (a  case  before  the  Irish  House  of  Lords 
soon  after  they  had  recovered  the  appellate  jurisdiction — Lord 
Lifibrd  was  Chancellor,)  1  Ridgeway,  153,  the  following  ques- 
tion was  proposed  by  the  Irish  House  of  Lords  to  the  judges  of 
that  kingdom.  If  certain  lands  are  subjected  to  the  payment  of 
300/.  yearly  to  A.  during  the  joint  lives  of  A.  and  his  father,  and 
B.  for  valuable  consideration  flowing  from  A.,  covenants  by  deed 
with  A.  that  the  lands  so  subjected  and  appropriated  to  the  pay- 
ment of  such  annuity  shall  yield  to  A.  during  such  joint  lives 
300/.  yearly  above  all  charges  and  deductions,  and  that  A.  shall 
peaceably  enjoy  such  annuity  free  and  dear  and  freely  and 
clearly  acquitted,  exonerated,  and  discharged  of  all  debts,  in- 
cumbrances, interruptions,  and  molestations  of  any  person  or 
persons  whatsoever ;  and  if  B.  by  the  same  deed  declares  it  to  be 
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iin  true  intent  and  meaning  tbat  A.,  during  tbe  lives  of  him 
and  his  father,  shall  peaceably  and  punctually  receive  said  an- 
oaity  out  of  the  said  lands,  or  in  default  thereof,  from  B.,  his 
heirs,  executors,  or  administrators,  or  some  of  them ;  and  further, 
that  be  the  said  B.,  his  heirs,  executors,  or  administrators,  shall 
efictually  guarantee  and  protect  the  said  lands,  so  appropriated 
to  the  payment  of  the  said  annuity,  so  as  to  secure  to  the  said  A, 
the  said  annuity ;  and  if  B.,  by  bond  of  equal  date  with  the  said 
deed,  binds  himself  and  his  heirs  to  A,  in  the  sum  of  10,000/., 
with  a  condition  to  be  void  if  B.«  his  heirs,  executors,  and  admi-p 
mstrators,  should  well  and  truly  hold,  observe,  pay,  perform* 
and  keep  all  and  singular  the  covenants,  payments,  and  agree- 
ments in  the  said  last-mentioned  deed.  And  if,  notwithstanding 
all  this,  an  arrear  of  the  said  annuity  to  the  amount  of  6000/^ 
was  due  to  the  said  A.  at  the  death  of  his  father,  and  that  too, 
because  the  said  A.  could  not  have  received  any  sum  out  of  the 
said  hmds,  as  the  rents  thereof  were  in  the  bands  of  the  creditors 
of  the  father  of  the  said  A,,  and  afVerwards  were  paid  to  receivers 
aj^inted  by  the  Court  of  Chancery  at  the  instance  of  the  said 
B.,  and  by  them  paid  over  to  B.  without  the  said  A/s  neglif- 
geody  or  edlusively  suffering  the  said  rents  to  be  diverted  in 
any  way  from  the  payment  of  the  said  annuity  to  the  prejudice 
of  the  said  B*  or  otherwise.  Query.-^If  the  above  circum?" 
stances  should  be  proved  at  law  in  an  action  of  debt,  ought  not 
A.  to  have  a  verdict  and  judgment  for  the  sum  of  10,000/.? 
The  answer  of  the  judges  to  this  question  was,  that  they  were 
unanimously  of  opinion,  that  if  the  circumstances  stated  therein 
should  be  proved  in  an  action  o£  debt  at  law,  founded  upon  the 
deed  and  bond  therein  set  forth,  that  A.  would  be  entitled  to 
recover  such  sums  of  money,  not  exceeding  the  sum  of  10,000/., 
as  tlie  jury  who  tried  the  cause  should  assess  for  damages  sus*!" 
taxned  by  A»  on  account  of  tbe  breach  of  the  covenants  or  con^ 
ditions  contained  in  the  said  deed  to  which  the  bond  refers, 
which  A.  should  prove  bad  been  broken  (a).     The  order  of  the 

(a)  But  in  Ireland  there  was  an  enactment  corresponding  with 
tbat  contained  in  the  8  &  9  Will.  3,  c.  1 1,  s.  8.  It  is  to  be  found 
in  the  8th  and  9th  sections  of  the  Irish  statute  of  the  9  Will.  5, 
c  10,  as  the  marginal  abstracts  of  those  sections  sufficiently 
show. — In  actions  on  bond,  or  penal  sum,  for  non-performance 
ofcofenants,  plaintiff  may  assign  as  many  breaches  as  he  pleases, 
and  the  jury  may  assess,  not  only  usual  damages  and  costs,  but 
dso  for  such  of  said  breaches  as  proved,  and  judgment  on  such 

ii2 
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House  of  Lords  declared  that  A.  was  entitled  at  the  death  of  Us 
father  to  a  Urge  arrear  of  his  annuity  of  300/.  per  annum,  sod 
to  interest  for  the  same,  computing  such  interest  upon  each  gsle 
from  the  time  the  next  gale  became  due.  In  Morgan  v.  Morgan 
2  Dickens,  643,  there  was  a  rent-charge  of  2000/.  a  year  settled 
upon  the  defendant  when  she  married  Sir  W.  Morgan,  with  power 
of  entry  and  distress,  but  which  she  had  been  prevented  firom 
using  by  injunction.  Upon  further  directions  as  to  interest,  it 
was  argued  that  the  annuity  was  granted  for  the  support  of  the 
wife :  that  the  not  paying  of  it  was  puttii^  the  annuitant  under 
the  necessity  of  borrowing  money  at  interest  for  her  support 
Lord  Thurlow  took  this  distinction :  that  the  fund  was  effective, 
and  the  annuitant  had  a  power  to  compel  payment  of  the  an- 
nuity, but  had  not  exercised  it ;  but  when  she  would  faaTe  used 

verdict  as  usual.  If  defendant  plead  not,  but  judgment  for  plain- 
tiff on  demurrer,  nil  dicit,  &c.,  plaintiff  may  suggest  on  the  roll 
as  many  breaches  as  he  will,  upon  which  a  writ  to  the  sheriff  to 
summon  a  jury  next  assizes,  to  inquire  the  truth  of  each,  who 
may  assess  damages  severally.  The  justices  to  make  return  at 
the  time  in  the  writ,  and  thereon  judgment  to  be  entered ;  de- 
fendant paying  into  Court  such  damages  and  costs,  stay  of  exe- 
cution shall  be  entered  on  the  record.  Whenever  by  execution 
the  plaintiff  is  fully  satisfied  for  the  debt  or  damages,  or  the 
penalty  of  the  bond  or  bill,  (at  election  of  defendant)  with  costs 
^  and  reasonable  charges,  defendant  discharged,  which  also  entered 

on  the  record.  If  the  damages  amount  not  to  the  penalty,  such 
judgment  shall  remain  in  force  to  answer  any  damage  by  further 
breach,  as  far  as  remainder  of  the  penalty  reaches,  upon  which 
plaintiff  may  have  scire  facias,  and  the  like  proceedings.  On 
satisfaction  of  such  future  damages,  proceedings  again  stayed ; 
and  so  toties  quoties  on  every  new  breach. — ^Looking  at  this 
enactment,  there  may  be  some  slight  doubt  whether  an  English 
jury  would  have  been  directed  to  give  interest  in  the  shape  of 
damages  upon  the  arrears  of  the  annuity  secured  by  the  deed 
and  bond  alluded  to  in  the  question  of  the  Irish  House  of  Lords, 
and  possibly  the  Irish  judges  did  not  mean  that  a  jury  in  that 
4X)untry  would  be  so  instructed,  but  their  opinion  was  evidently 
so  understood  by  the  Irish  House  of  Lords.  It  must  be  ad- 
mitted, however,  that  the  fact  of  A.  being  kept  out  of  his  an- 
nuity by  receivers  appointed  by  the  Court  of  Chancery  at  B.'s 
instance,  would  go  a  great  way  to  turn  the  scale  not  only  at 
]aw«  but  in  equity  also. 
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that  power,  Bhe  was  prevented  by  the  bill  and  the  injunction,  and 
therefore  he  thought,  that  from  the  time  of  filing  the  bill,  she 
was  entitled  to  interest  for  the  arrears  of  the  rent-charge,  and 
ordered  the  Master  to  compute  interest  on  the  arrears  from  the 
time  of  filing  the  bill,  at  four  per  cent.    This  plainly  belongs  to 
the  class  mentioned  before,  page  215.     In  Pawtr  v.  Bermis,  2 
Ridgeway,  256,  there  was  a  jointure  of  60/.  a  year.     The  arrears 
were  from  1762  to  1773,  and  there  was  a  decree  for  them  with 
interest  in  May,  178S.     That  decree  was  confirmed  upon  appeal 
to  the  Irish  House  of  Lords  in  March,  1790.     In  1783  Lord 
Lifibrd,  in  1790  Lord  Clare,  was   Chancellor  of  Ireland.     In 
Tew  V.  Lord  Winterton^  3  Brown  C.  C.  488,  there  was  a  bond 
in  the  penal  sum  of  10,000/.  for  the  payment  of  an  annuity  of 
600/.  in  bar  of  dower.     The  Master  reported  that  the  arrears 
came  to  7200/.,  except  two  sums  of  300/.  each.     The  question 
before  the  Court  was,  whether  the  defendant,  the  widow,  having 
received  only  the  said  two  sums  of  300/.,  and  having  so  great  an 
arrear  of  her  annuity  due  to  her,  should  be  paid  interest  on  that 
arrear ;  and  it  was  stated  that  she  had  been  obliged  to  borrow 
money  for  her  subsistence  during  the  time  such  arrear  was  run, 
for  which  money  so  borrowed  she  had  paid  interest,  and  that  the 
funds,  out  of  which  she  was  entitled  to  the  arrears,  had  been 
actually  carrying  interest  during  the  whole  time.     Lord  Thurlow 
said,  if  be  was  entitled  to  give  interest,  he  must  look  into  the 
cases  for  a  ground  on  which  to  do  so :  that  the  Court  had  never 
given  interest,  but  where  there  had  been  'some  ground   from  t 

whence  it  could  gather  that  there  was  a  contract  between  the 
parties  that  interest  should  be  paid  :  that  the  ground  from  com- 
passion was  too  loose  and  indistinct :  that  the  reasons  for  giving 
interest  could  not  turn  on  the  fact  whether  the  party  was  or  was 
not  in  distress:  that  the  annuity  being  intended  as  a  maintenance,, 
was  not,  in  all  cases,  a  ground  for  its  carrying  interest :  that  to  take 
»up  the  consideration  in  that  way  would  be  too  much  :  that  where 
trustees  were  bound  to  make  regular  payments,  and  kept  money 
10  hand,  the  Court  had  given  interest.  In  Creuzt  v.  Lawth,  4  Brown, 
C.  C.  157,  a  widow  had  an  annuity  under  the  testator,  her  hus- 
band's will,  and  there  were  annuitants  who  had  purchased  their  an- 
Duides.  The  annuitants,  and  particularly  the  widow,  it  was  alleged, 
had  been  under  the  necessity  of  borrowing  money  at  interest  for 
their  necessary  support  and  maintenance,  upon  the  credit  of  the 
several  sums  reported  due  to  them.    Lord  Commissioner  Eyre 
•aid^  that  the  lady  was  entitled  to  interest,  the  provision  being 
for  her  maintenance,  and  that  there  might  be  a  specious  appear- 
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snce  of  justice  in  distingnishiiig  her  case  from  that  of  khe  an- 
nuitants ;  but  a  debt  was  a  debt»  and  the  oommiasionen  were 
not  warranted  to  make  a  distinction.  This  decision  of  the  Lords 
Commissioners  was  reheard  by  Lord  Loughborough,  whose  order 
of  reversal  maj  be  considered  as  having  put  the  practice  upon 
the  existing  footing.  See  Creuie  t.  HwUer^  2  Vesey,  jun.  167, 
and  Crtuze  v.  Lonaik,  8.  C.  4  Brown  C.  C.  316 ;  Aniertm  v. 
Dmyer,  1  Schoales  &  Lefroy,  901,  and  MeUUh  v.  Mtlk^  U 
Veaey,  516.  In  Laartnu  v.  Senor^  (in  the  note  to  Maddock's 
Treatise,  vol.  i.  p.  766,)  on  appeal  at  the  Cockpit,  3d  February, 
1821,  Sir  William  Grant  said,  it  was  then  an  established  rule 
that  the  arrears  of  an  annuity  do  not  cany  interest;  thou^  he 
seemed  to  think,  that  if  applications  were  made  from  time  lo 
time  for  payment  of  the  arrears  of  an  annuity,  interest  mi(^ 
perhaps  in  such  cases  be  allowed  upon  such  arrears.  In  J^fkur 
V.  Afflmer^  1  MoUoy,  87,  the  testator  had  bequeathed  to  his  son, 
the  plainti£^  an  annuity  of  lOOL,  and  charged  his  real  esute  with 
payment  of  the  same.  Another  son  of  the  testator,  to  whom  the 
real  estate  was  devised,  subject  to  this  annuity,  was  the  defend^ 
ant.  Upon  a  special  point  reserved  by  the  report^  the  question 
Was,  whether  interest  could  be  allowed  upon  the  arrears  of  that 
annuity.  It  was  the  only  provision  for  die  plaintiff,  and  he  had/ 
though  using  due  diligence,  been  baffled  for  many  years,  and 
was  obliged  to  raise  money  at  interest  for  his  support,  in  de&alt 
of  payment  of  his  annuity.  Sir  Antony  Hart  said  he  had  often 
known  the  question  of  interest  upon  the  arrears  of  annuities 
raised,  and  he  had  oflen  seen  in  the  Court  an  anxious  wish  to 
give  interest,  and  he  was  not  aware  of  any  good  reason  upon 
principle,  where  there  was  no  laches  in  the  annuitant,  why  it 
should  not  be  given.  But  the  rule  was  too  firmly  esublished  to 
be  shaken.  Thus  Lord  Chancellor  Parker  gave  interest  upon 
arrears  of  an  annuity,  and  there  was  a  dictum  in  Vesey^  sen.  to 
the  same  effect,  but  for  the  last  60  or  70  years  the  practice  has 
been  uniform  to  refuse  it ;  he  remembered  a  ease  from  Jamaicai 
before  the  Privy  Council,  in  which  he  was  counsel  for  a  jointress, 
whose  annuity  was  in  arrear  nearly  twenty  years.  It  was  a  very 
hard  case.  The  court  of  the  island  decreed  interest,  but  on 
appeal.  Sir  W.  Grant,  though  with  great  reluctance,  varied  that 
part  of  the  decree ;  that  he  (Sir  A.  Hart)  was  sorry  he  was 
bound  by  the  authorities  to  refuse  interest  in  that  case.  The 
last  authority  is  Booth  v.  Leycester^  1  Keen,  247. 
Caiif  u  iojkU  There  does  not  appear  to  have  been  quite  so  much  vacillation 
teiCruponldm^  ^  ^  practice  of  the  Court  in  regard  to  giving  or  refusing  in- 
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teresc  opcm  simple  contract  debts.    In  Dolman  v.  PrUmanf  3  Re-  pie  oontnct 
poru  in  Chancery,  86  ;  S.  C.  Nelson,  136 ;  lands  being  devised  by  ^^  "  ^^ 
Mr.  Houghton  to  pay  his  debts,  the  plaintiffs,  as  creditors,  brought 
their  bill  against  the  heir  and  executor,  to  have  the  lands  sold, 
and  had  a  decree ;  afterwards,  the  creditors,  by  book  and  simple 
contract,  moved  to  have  interest  for  their  debts,  which  had  been 
standing  out  twelve  years,  allowed  by  the  Master,  there  being 
estate  enough  to  pay  all.     But  Sir  Harbottle  Grimstone  denied 
it,  saying,  shopkeepers  sold  at  a  price  accordingly,  when  they 
were  not  paid  in  ready  money.    In  Car  v.  Lady  BurKngion^  1 
Peere  Williams,  2i28,  there  was  a  demise  of  land  upon  trust  to 
pay  debts,  and  Lord  Harcourt  is  reported  to  have  declared,  that 
by  that  trust  term  the  simple  contract  debts  became  as  debts 
due  by  mortgage,  and  consequently  should  carry  interest  as  well 
as  the  debts  secured  by  bond.     But  it  appears  from  Mr.  Cox's 
note  that  the  decree  was  otherwise.    However,  in  Maxwell  v. 
fTeitenkallt  %  Peere  Williams,  25,  Lord  Macclesfield  said,  that 
it  was  the  daily  practice,  if  a  man  devised  his  lands  for  the  pay- 
ment of  his  debts,  that  that  devise  made  the  land  as  a  security 
or  mortgage  for  all  the  testator's  debts,  as  well  those  by  simple 
contract  as  otherwise,  and  the  simple  contract  debts  should  carry 
interest,  as  the  land  which  is  the  fund  yields  annual  profits. 
The  existence  of  this  practice  was  questioned  by  Lord  Hard- 
wicke.     In  Lh^d  v.  WUUam^  Bamardiston  C.  C.  224 ;  5.  C.  2 
Atkyna,  108,  there  was  a  term  created  by  will  to  pay  debts  and 
legacies  within  ^yte  years  after  the  testator's  death,  and  Lord 
Hardwicke,  quoting  the  words  ascribed  to  Lord  Harcourt  in 
Car  V.  Lady  BMrUngtoa,  said,  that  he  took  it  that  that  opinion 
was  directly  contrary  to  the  course  of  the  Court.    Then — after 
referring  to  the  words  of  Lord  Macclesfield,  which  make  the 
interest  upon  the  simple  contract  debts  dependent  upon  the 
land's  yielding  annual  profits,  and  observing  that  that  brought 
the  point  to  the  question  whether  the  land,  in  the  case  before 
him,  should  be  considered  as  yielding  annual  profits, — his  Lord- 
ship said,  that  the  opinions  of  Lords  Harcourt  and  Macclesfield, 
as  reported  by  Peere  Williams,  seemed  both  of  them  to  have 
gone  too  &r.    That,  however,  as  the  legatees  were  entitled  to 
interest  upon  the  legacies,  it  would  be  odd  to  say,  that  the  simple 
contract  creditors  should  not  be  entitled  to  interest  likewise, 
and  therefore  he  declared  that  the  simple  contract  creditors 
OQght  to  have  interest  allowed  them,  and  that  from  the  time 
die  report  was  confirmed  in  1716,  for  then  it  was  that  the  debts 
were  liquidated  and  ascertained.    At  this  time  twenty-four  years 
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had  elapsed  from  the  confirmation  of  the  Master's  report.  In  the 
Braptri  Company  v.  DacUt  %  Atkyns,  211,  Lord  Hardwicke 
said,  the  Court  often  decreed  interest  from  the  time  the  demand 
was  liquidated,  though  the  debt  did  not  carry  interest  in  its  own 
nature.  In  Duke  of  Bedford  v.  Coke^  1  Dickens,  178,  Lord  Hard- 
wicke refused  to  give  simple  contract  creditors  interest  upon  what 
was  due  to  them  from  the  confirmation  of  the  Master's  report, 
although  the  period  was  little  more  than  two  years.  The  atten- 
tion of  the  same  Chancellor  was  again  drawn  to  the  cases  of  Car 
T.  Lady  Burlington^  and  Maxwell  ▼•  Wettenhall^  in  BarwM  ▼. 
Parker,  2  Vesey,  sen.  363 ;  and  Lord  Bath  ▼.  Lord  Bradford, 
ibid.  587.  In  Baroell  ▼.  Parker  a  deed  had  created  a  trust 
term  for  the  payment  of  debts  and  legacies  after  the  maker's 
death.  Lord  Hardwicke  said,  if  a  man  by  will  creates  a  trust 
out  of  real  estate  for  payment  of  debts  and  legacies,  in  aid  of 
personal  estate,  there  is  no  case  in  which  the  Court  has  said 
that  that  shall  make  simple  contract  debts  carry  interest.  It 
would  be  most  mischievous,  and  would  make  people  afraid  to 
do  that,  lest  they  should  brii^  a  great  burthen  on  their  estates ; 
and  the  constant  course  of  decrees  in  this  Court  showed  the 
contrary ;  that  in  that  case  the  trust  term  was  not  created  by 
will,  but  deed ;  but  it  was  of  the  same  nature  as  was  usually 
by  will,  being  to  raise  money  to  pay  legacies  [and  debts]  so  far 
as  the  personal  estate  should  not  extend  to  satisfy,  and  no  ftr- 
ther.  That  that  would  not  have  the  effect  to  turn  simple  con- 
tract debts  so  far  into  the  nature  of  specialty  debts  as  to  carry 
interest.  That  if  indeed  a  man  in  his  life  created  a  trust  for 
payment  of  debts,  and  annexed  a  schedule  of  some  debts,  and 
created  a  trust  term  for  the  payment,  as  tliat  was  in  the  nature 
of  a  specialty  that  would  make  those,  though  simple  contract 
debts,  carry  interest ;  but  that  that  would  be  a  very  different 
case.  That  the  clause  might  be  so  penned  as  to  show  an  intent 
to  put  simple  contract  debts  on  the  same  foot  as  specialty  as 
to  carrying  interest,  and  to  put  them  on  equality ;  but  there 
were  not  such  words  in  that  deed,  being  only  a  general  trust. 
In  Lord  Bath  v.  Lord  Bradford  Lord  Hardwicke  said,  that  it 
was  contradictory  to  the  standing  proceedings  in  this  Court, 
that  where  a  man  created  a  general  charge  by  will  for  payment 
of  all  his  debts,  that  should  make  simple  contract  debts  carry 
interest  as  well  as  others;  that  he  did  not  give  an  absolute 
opinion  upon  it ;  but  he  took  it,  that  such  simple  contract  debts 
should  not  carry  interest^  unless  there  was  a  particular  ground 
for  the  Court  to  say  so.    He  thought  it  would  be  very  mis* 
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chievous  to  lay  down  such  a  rule  ;  it  would  frighten  people  from 
doing  that  justice  to  creditors,  by  creating  that  kind  of  trust, 
which  an  honest  man  ought  to  do,  where  he  had  reason  to  think 
his  personal  estate  not  sufficient.  lAoyd  v.  Moreland^  mentioned 
in  Lord  Loughborough's  judgment  in  (%reuze  v.  Lowthf  4  Brown 
C.  C.  316,  was  a  case  before  Sir  John  Strange,  sitting  for  Lord 
Hardwicke.  The  cause  was  referred  to  the  Master  to  take  an 
account  of  the  testator's  debts ;  the  Master  made  his  report,  and 
upon  the  cause  coming  on  for  further  directions,  it  was  referred 
hack  to  the  Master  to  calculate  subsequent  interest.  He  calcu- 
bted  the  subsequent  interest  on  the  same  debts  on  which  he  had 
before  calculated  interest ;  he  was  desired  to  calculate  interest 
on  the  simple  contract  debts,  but  refused  ;  and  exceptions  were 
taken  on  that  ground  to  his  report.  The  exceptions  were  ar- 
gued in  March,  1749,  and  were  overruled.  Nevertheless,  for 
many  years  afterwards,  in  trusts  created  both  by  will  and  deed, 
daims  appear  to  have  been  made  for  interest  upon  simple  con- 
tract debts,  either  generally  or  from  the  confirmation  of  the 
Master's  report,  and  sometimes  with,  and  sometimes  without, 
reference  to  the  land  or  the  fund  having  been  productive.  See 
Gnmxnor  v.  Cook,  1  Dickens,  305 ;  Shirley  v.  Lord  Ferrers,  1 
Brown  C.  C.  41 ;  Gotpel  Society  v.  Jackson,  stated  above ;  Stewart 
▼.  Noble,  Vernon  &  Scriven,  528 ;  Creuu  v.  Lowth,  4  Brown  C.  C. 
158,  316;  Creuze  v.  Hunter,  2  Vezey,  jun.  157  ;  Tait  v.  Lord 
Nortkwick,  4  Vesey,  816  ;  Hamilton  v.  Houghton,  %  Bligh,  O.  S. 
169,  186. 

But  the  Court,  since  the  early  part  of  the  last  century,  has  caaes  where  a 
allowed  interest  on  debts  not  in  their  nature  carrying  it,  in  all  j«fy  "^p^^^  ba»« 
cases  where  a  jury  would  probably  have  given  interest.    In  Anon,  fj tunple'wD- 
i  Equity  Cases  Abridged,  470,  Lord  Cowper  said,  that  when  a  tract  debts, 
debt  becomes  due  upon  a  bill,  and  a  demand  is  made,  and  a  re- 
iiisal,  equity  will  give  interest,  although  it  is  not  a  penal  bill. 
Juries  at  law  will  not  only  give  the  debt  due  upon  such  bills, 
but  also  interest  in  damages.    In  Bothomly  v.  Lord  Fairfax,  1 
Peere  Williams,  384,  the  late  Lord  Fairfax  had  devised  his  estate 
to  be  sold  in  satisfaction  of  his  debts.    According  to  Mr.  Cox*s 
note,  when  the  cause  came  on  to  be  heard  on  further  directions 
upon  the  Master's  report,  the  question  arose  whether  several 
notes,  given  for  the  payment  of  money  by  the  late  Lord  Fairfax, 
ought  to  carry  interest,  and  from  what  time  ?     Lord  Cowper 
conceived  that,  since  the  notes  did  not  carry  interest  in  their 
nature,  they  therefore  ought  not  to  carry  mterest  until  some  act 
fell  in  to  make  them  so  to  do ;  and  since,  by  the  testator's  appoint- 
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ment,  he  had  let  in  sU  his  debts  to  receive  an  equal  satia&ctioii, 
that  therefore  the  notes  ought  to  carry  interest  from  a  reaaoo- 
able  time,  when  they  might  be  supposed  to  have  been  paid  after 
his  death  if  contests  had  not  happened  ;  and  whereas  in  case  of 
legacies  the  Court  allows  but  a  year's  time  after  the  testator's 
death  for  payment^  and  in  case  of  debts  there  is  less  reason  to 
allow  a  longer  time,  his  lordship  was  of  opinion  the  notes  oi^t 
to  carry  interest  from  the  end  of  one  year  after  the  testator's 
decease.  Lord  Cowper  seems  to  have  thought,  as  Lord  Hard- 
wicke  did  afterwards  in  LUnfd  v.  Wiliiami,  (ante,  page  S47,)  that 
it  was  odd  to  give  interest  upon  legacies  and  none  upon  debts. 
It  may  be  mentioned,  that  in  that  case  of  Lioyd  v.  WiUiawu,  the 
debt  of  the  excepting  creditor  was  partly  for  money  lent,  and 
partly  for  money  paid  by  the  testator's  direction  in  discharge  of 
a  bill  (see  2  Atkyns,  108).  In  the  absence  of  contract,  usage, 
or  special  circumstance,  interest  would  not  have  been  allowed  at 
law  upon  either  sum.  The  student  may  refer  to  Lady  KUdmn 
T.  Hopiom,  4  Brown  P.  C.  550 ;  Jaeomb  v.  Harwood^  2  Vesey, 
sen.  265 ;  Omkhmd  v.  Barker^  Ridgeway  tempore  Hardwicke, 
285  ;  0ro9venor  v.  Cook,  \  Dickens,  305 ;  Parker  v.  Hutckmaomt 
5  Vesey^  183 ;  Upton  v.  Lord  Ferrers^  5  Vesey,  801 ;  and 
V.  CoUau,  17  Vesey,  27. 


^  ^  Radcliffe  V.  Cart£R,  and  in  the  matter  of 

^•|;5''»  Radcliffe  a  lunatic. 


Stock  of  ao  in-  By  e  report  made  by  the  Master  in  the  above  lunacy, 
nearly 'twenty  dated  the  ISth  August,  I82if,  it  appeared  that  the  lunatic 
IronghUnto  ****  '®*'  ®***^*  ^^^^^  produccd  at  that  time  387/.  I*.  6d. 
Court,  no  order,  per  annum ;  and  that  as  the  sole  next  of  kin  of  his  sister, 

previously  to        _,      .  n    t  i-«»        i       i-    «  • 

snv  reponof  Charlotte  Radcune,  who  died  insane  in  January,  1818,  he 
fog^rt  ulS!!if  ^*«  poasessed  of  the  sums  of  2625/.  Navy  five  per  cents, 
lun"**inhi**  ^^^  157 5L  three  per  cent.  Consok.  By  an  order  made  in 
sole  next  of  kin,  the  lunacy,  dated  the  24th  December,  1824,  the  sum  of 
the  di  JiSwds  *^  350/.  a-y ear  was  allowed  for  the  maintenance  of  the  lunatic, 
ticVmdnte -**  *"^  ^^®  ^^^^  annual  allowance  for  maintenance  was  directed 
nance.  to  be  paid  by  Daniel  Ledyard,  the  receiver  of  the  lunatic's 
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estate^  out  of  the  rents  and  profito  thereof  (the  367/.  U.  6d.) 
to  Jooaa  Hobson,  the  committee  of  the  lunatic's  person. 
The  said  Charlotte  Raddiffe  had  heen  entitled  to  a  legacy 
of  4O00/.  sterling,  charged  upon  real  estates,  and  which 
legacy  had  never  been  wholly  paid ;  but  the  above  two 
sums  of  S625/.  Navy  five  per  cents.,  and  1575/.  Consols 
had  been  appropriated  in  part  satisfaction  of  such  legacy. 
Ledyard,  the  receiver,  was  the  administrator  of  Charlotte 
Radcliffe,  and  in  that  character  had  procured  the  two  last 
mentioned  sums  of  stock  to  be  transferred  into  his  name; 
and  the  rents  and  profits  of  the  lunatic's  real  estates  a 
short  time  after  the  order  of  the  24th  December,  1824, 
proving  insufficient  to  pay  the  allowance  for  the  lunatic's 
maintenance,  the  said  Daniel  Ledyard  had,  for  a  great 
many  years,  made  up  the  deficiency  out  of  the  dividends 
of  the  said  stocks.    On  the  2d  August,  1834,  there  was 
an  order  in  the  lunacy  that  the  Master  should  inquire 
whether  some  and  what  proceedings  were  not  proper  for 
ascertaining  and  getting  in  the  clear  residuary  estate  of 
Charlotte  Radcliffe.    The  Master  reporting  in  the  af- 
firmative, the  above  suit  was  instituted,  in  which  Daniel 
Ledyard,  as  her  administrator,  was  a  defendant,  and  under 
an  order  made  in  the  cause  by  the  Master  of  the  Rolls  on 
the  16th  February,  1837,  Ledyard  transferred  2756/.  5s. 
New  three  and  a-half  per  cent.  Annuities,  into  which  the 
Navy  stock  had  been  converted,  and  the  1575/.  Consols, 
into  the  name  of  the  Accountant-general  in  trust  in  such 
cause.    There  had  been  no  further  proceedings  in  the 
suit    The  consequence  of  this  transfer  being  to  deprive 
Daniel  Ledyard,  the  receiver,  of  the  opportunity  of  making 
gpod  the  deficiency  of  the  rents  and  profits  of  the  real 
estates  for  the  lunatic's  maintenance  out  of  the  dividends 
of  the  aforesaid  stock,  a  petition  was  now  presented  in 
the  cause  and  in  the  lunacy,  which  prayed  that  the  Ac- 
countant-general might  be  ordered  to  pay  such  dividends 
to  Daniel  Ledyard,  as  the  receiver  of  the  lunatic's  estate  ; 
and  fiirther,  that  a  portion  of  the  stock  might  be  sold  to 
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liquidate  the  costs  of  all  parties  in  the  lunacy  since  the 
last  taxation  thereof. 

In  support  of  the  petition  it  was  urged,  that  if  erer  there 
was  a  case  in  which  the  Court  was  justified  in  dealing  with 
an  estate  in  the  absence  of  a  report  of  debts  it  was  the 
present.  The  intestate,  Chariotte  Radcliffe,  had  been 
dead  more  than  nineteen  years,  and  she  had  died  under 
circumstances  that  rendered  it  extremely  improbable  that 
she  should  have  left  any  debts  that  her  administrator 
would  not  have  immediately  Hquidated;  besides  it  was 
only  proposed  to  take  the  dividends  and  a  small  part  of 
the  capital. 

But  the  Lord  Chancellor  declined  to  make  an  order  as 
prayed;  however  his  lordship  thought  that  all  inconve- 
nience to  the  lunatic  would  be  avoided  by  ordering  the 
Accountant-general  to  pay  the  dividends  of  the  stock  to 
Daniel  Ledyard,  as  the  administrator  of  Chariotte  Rad- 
cliffe,  instead  of  as  the  receiver  of  the  lunatic's  estate, 
thus  giving  him  the  opportunity,  under  his  own  responsi- 
bility, of  applying  a  portion  of  the  dividends  in  supplying 
what  was  wanting  for  the  lunatic's  maintenance.  His 
lordship's  order  was,  that  the  dividends  from  time  to  time 
to  accrue  on  the  1575/.  Bank  three  per  cent.  Annuities,  and 
S756/.  5s.  Bank  New  three  and  a-half  percent.  Annuities, 
which  were  standing  in  the  name  of  the  said  Accountant- 
general,  in  trust  in  the  said  cause  of  Radcliffe  v.  Carter, 
should  be,  as  and  when  such  dividends  should  become 
due  and  payable,  paid  by  the  said  Accountant-general  to 
the  said  Daniel  Ledyard,  as  the  administrator  of  the  said 
Charlotte  Radcliffe,  deceased,  who  was  to  give  credit  for 
the  same  on  passing  his  account  as  such  administrator  as 
aforesaid.  And  that  it  should  be  referred  to  Lord  Henley, 
the  Master,  to  whom  the  matter  of  the  said  lunacy  stood 
referred,  to  inquire  and  certify  whether  there  were  any 
and  what  debts  remaining  due  and  owing  from  the  estate  of 
the  said  Charlotte  Radcliffe.  And  after  the  said  Master 
should  have  made  his  report  such  further  order  should  be 
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made  as  should  be  just.  And  that  it  should  be  also  re- 
ferred to  the  said  Master  (Lord  Henley)  to  tax  the  rea- 
sonable and  proper  costs,  charges,  and  expenses  of  the 
committee  of  the  estate  of  the  said  lunatic,  and  also  of  the 
committee  of  the  person  of  the  said  lunatic,  and  also  of 
the  next  of  kin  of  the  said  lunatic,  incurred  in  and  about 
the  matter  of  the  said  lunacy  subsequent  to  the  last  taxa- 
tion thereof,  and  of  that  application  and  consequent  there- 
on. And  all  further  directions  as  to  the  fund  out  of  which 
the  said  costs,  charges,  and  expenses  respectively  should 
be  paid  was  reserved.  And  due  notice  of  attending  the 
said  Master  was  to  be  given  to  such  person  or  persons  as 
would  be  entitled  to  a  distributive  share  or  distributive 
shares  of  the  said  lunatic's  estate  in  case  he  were  dead 
intestate. 

Mr.  Cooper,  Mr.  Parker,  and  Mr.  Girdleslone,  for  the 
petitioner  and  respondents,  parties  in  the  cause  or  lunacy. 


In  this  lunacy  a  receiver  was  appointed  in  consequence  There  bong  a 
of  there  being  no  person  who  would  act  gratuitously  as  pcc>^«of  |*»« 
the  committee  of  the  estate.    See  Exparte  RadcUffe,  1  formoforderap- 
Jacob  &  Walker,  639.     But  for  the  purposes  of  the  above  ^uee^^r  tbT' 
suit,  it  became  necessary  that  a  committee  of  the  estate  >^*^^*^«"®'* 
should  be  appointed,  and  by  an  order  made  in  the  lunacy, 
14ch  November,  1835,  there  was  a  reference  to  the  Master 
to  appoint  such  committee,  and  the  Master  having  made 
his  report,  another  order  was  passed  in  the  lunacy,  dated 
the  5th  January,  1836,  by  which  it  was  ordered,  that  the 
care  and  management  of  the  estate  of  the  said  lunatic 
should  be  granted  to  Charles  Robinson  for  the  time  to 
come,  until  further  order,  without  his  giving  the  usual 
security;  and  under  the  circumstances  a  receiver  of  the 
said  lunatic's  estate  having  been  appointed,  it  was  thereby 
further  ordered,  that  the  said  Charles  Robinson  should 
be  restrained  from  receiving  any  part  of  the  property  and 
effects  of  the  said  lunatic  until  further  order. 
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L.C. 

"^'1838*'  Umblkby  V.  Kirk,  Hodgson  and  others. 


iDteotion  of  the  WiLLiAM  Umblebt  devised  and  bequeathed  his  real  and 
ing  a  reference  personal  estates  for  the  benefit  of  his  six  infant  children. 
ellpenSitm  '^^  defendant  Hodgson  was  the  trustee  and  executor, 
and  he  by  his  answer  stated,  that  in  order  to  make  certain 
houses,  part  of  the  real  estate,  productive  he  had  expended 
in  improvement  600/.  or  thereabouts,  and  that  he  had  laid 
out  other  monies  in  the  maintenance  of  the  children,  and 
in  putting  one  of  them  out  as  an  apprentice.  Inquiries 
were  offered  as  to  what  monies  had  been  properly  ex- 
pended and  laid  out  for  the  purposes  aforesaid,  when  it 
was  suggested,  that  according  to  the  practice  of  some  of 
the  Masters,  there  would  be  a  report  as  of  course,  that 
none  of  the  monies  had  been  properly  expended  and  hdd 
out,  inasmuch  as  the  will  gave  to  the  defendant  Hodgson 
no  power  to  apply  any  thing  that  might  come  to  his  hands 
in  improvements,  or  maintenance!  or  an  apprentice  fee. 
But  the  Lord  Chancellor  said,  that  such  a  report  would 
fail  of  executing  his  intention.  That  when  the  Court 
made  such  a  reference  it  might  generally  be  implied,  that 
such  an  expenditure  and  outlay  of  the  fund  in  question 
would  be  protectedi  although  not  authorized  by  the  terms 
of  the  will,  provided  it  should  turn  out  to  be  to  the  advan- 
tage of  the  objects  of  the  trust,  by  increasing  the  value  of 
their  property,  or  by  affording  them  suitable  support  or 
advancement.  It  was  with  a  view  to  this  last  point,  and 
unconnected  with  the  authority  conferred  by  the  will,  that 
*  the  Court  desired  the  Master's  assistance  in  such  cases. 
Mr.  Wigram  and  Mr.  Pitman  for  the  plaintiffs.  Mr. 
Cooper  and  Mr.  Ooodeve  for  the  defendants. 
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John  Cook  v.  James  Collingridge,  C.  L.  Gray, 

L  C 

and  Maria  his  Wife,  and  others.  Augu»i9, 

1837. 

The  defendant  Mrs.  Gray  had  assigned  her  life  estate  in  „         J",. , 

®  .  Extent  of  relief 

considerable  funds  standing  in  this  cause  to  the  credit  of  to  which  an  in- 

herself  and  children  as  a  security  for  advances  made  to  u^q  a'ftli^d  in 

her  husband,  and  the  interest  upon  such  advances  being  ?^^V*  •"^^ 

in  arrear,  a  petition  was  presented  to  have  the  debt  liqui-  tion  in  the 


cauM. 


dated  out  of  the  dividends  of  such  fund  ;  and  after  dis- 
cussioDy  an  order  was  made  to  that  end ;  but  the  Lord 
Chancellor  took  occasion  to  observe,  that  in  a  contested 
case  the  only  relief  which  upon  such  a  petition  the  in- 
cumbrancer is  in  strictness  entitled  to,  is  to  restrain  the 
transfer  of  the  fund  and  payment  of  the  dividends,  and 
that  any  ulterior  relief  can  only  be  had  upon  bill  filed  for 
the  purpose. 

Mr.  Cooper,  Mr.  CHrdlesione,  and  Mr.  Beihell  for  the 
.  different  parties. 


Robert  Tasker  v.  Arthur  George  Small  and 
Matilda  his  Wife,  Charles  S.  Ashford,  B.  R. 
Baker,  Thomas  Mann^  Thomas  Phillips, 
Joseph  Wakeford,  Thomas  Hawkins,  and 
Sarah  Baker.  x«>«ii«^i8, 

1837. 


The  defendant  A.  G.  SmaU,  prior  to  his  marriage  with  One  defeodant 
the  defendant  Matilda,  covenanted  with  the   defendant  3ir\*bci^'^*n 
Ashford  that  certain  estates  should  be  conveyed  to  the  di»«»»"»ng  bill 

"^  vpoD  grounds 

defendant  Ashford  upon  trusts,  for  the  benefit  of  the  de-  equally  appU- 
fendant  Matilda  and  the  issue  of  the  marriage,  but  sub-  defendants 
ject  to  a  power  of  raising  a  sum  of  16,000/.  for  the  de-  j^J^  (Jj^lheV 

fendant  A.  G.  Small's  own  benefit.    Under  this  power  peal.   Such 

other  defend- 
sums  of  money  were  borrowed  of  the  defendants  Phillips,  anu  can  have 

Wakeford,  Hawkins,  and  S.  Baker,  and  different  deeds  ^ch^^*^^^^^^^^^ 

were  executed.     Amongst  these  deeds  were  some  em-  ^}^^^  '*  J^' 

powering  the  defendants  B.  R.  Baker  and  Mann  to  sell  useless. 
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the  estatesi  and  they  thereupon  made  a  contract  for  that 
purpose  with  the  plaintiff.  The  bill  sought  a  perform- 
ance of  this  contract.  The  defendants  Mrs.  Small  and 
Ashford  insisted  the  power  did  not  extend  to  a  sale.  The 
yice-Chancellor  thought  otherwise.  The  counsel  for 
Mrs.  Small  afterwards  insisted  that  she  ought  not  to  have 
been  a  party  to  the  suit.  This  point  was  decided  against 
her,  and  she  thereupon  appealed  to  the  Lord  Chancellor, 
who  came  to  a  different  conclusion.  See  6  Simons,  625, 
and  3  Myhe  &  Craig,  63. 

Upon  the  Lord  Chancellor  stating  that  he  was  of  opi- 
nion that  the  defendant  Mrs.  Small  was  not  a  proper 
party  to  the  suit,  and  that  the  bill  ought  to  have  been 
dismissed  with  costs  as  against  her,  the  counsel  for  the 
defendant  Ashford  and  some  of  the  incumbrancers  sub- 
mitted, that  although  they  had  not  joined  in  the  appeal, 
yet  as  there  were  the  same  reasons  for  holding  them  to 
have  been  wrongly  joined  as  defendants,  and  moreover  as 
the  question  as  to  the  validity  of  the  sale  could  not  be 
determined  in  the  absence  of*  the  defendant  Mrs.  Small, 
and  the  decree  was  therefore  useless,  his  lordship  ought, 
according  to  the  language  of  Lord  Brougham  in  Parroti 
V.  Palmer,  3  Mylne  &  Keen,  632,  646,  in  dismissing  the 
bill  as  against  the  defendant  Mrs.  Small,  to  place  himself 
in  the  Vice-Chancellor's  shoes,  and  do  as  his  Honor  must 
necessarily  have  done,  if  he  had  pronounced  such  a  decree, 
namely,  also  disnuss  the  bill  as  against  the  defendants 
Ashford  and  the  said  incumbrancers  with  costs. 

But  the  Lord  Chancellor  said,  that  as  these  defend* 
ants  had  not  deemed  it  expedient  to  join  in  the  petition 
of  appeal,  they  could  not  have  the  benefit  of  his  order ; 
and  that  although  it  was  plain  that  the  question  in  the 
cause  could  not  by  reason  of  that  order  be  so  effectually 
decided  as  it  might  have  been,  supposing  the  decree  of 
the  Court  below  had  remained  unaltered,  yet  he  did  not 
feel  himself  called  upon,  in  the  existing  state  of  the  pro- 
ceedings, to  consider  whether  that  decree  might  not  still 
be  prosecuted. 
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Mr.  Knight  Bruce,  Mr.  Spence,  Mr.  Jacob,  Mr.  Cooper, 
Mr.  K.  Parker,  Mr.  Girdlestone,  and  Mr.  WiUcock  for 
the  difierent  parties. 


It  is  worth  observing,  that  if  the  defendant  Mrs.  Small's  Apoeal  of  a  de- 
appeal  had  been  dismissed   with  costs,  the  defendants  mi^\  c^u 

Asbford  and  the  incumbrancers,  above  alluded  to,  might  ®^  4*(*'!^*'*.** 

o       notjoiDiogm 
have  claimed  their  costs,  either  to  be  paid  in  the  first  in-  the  appeal. 

stance  by  her  next  friend,  or  else  to  be  paid  by  the  plain- 
tiff, and  then  added  to  his  own  costs,  and  reimbursed  by 
Buch  next  friend,  as  will  appear  from  the  two  following 
extracts,  with  which  the  author  was  a  short  time  since 
furnished  by  the  kindness  of  one  of  the  registrars : — 

Stocken  v.  Stockek. 
Appeal  for  judgment.    (Decree  slightly  varied.)    And  in  all         i.  c. 
other  respects  let  the  said  decree  be  affirmed ;  and  let  the  sum      '^*'f^o^^' 
of  SO/.,  deposited  with  the  registrar  by  the  defendants  Oliver  ' 

Thomas  Joseph  Stocken,  and  James  King,  on  setting  down  the 
said  petition  of  appeal  to  be  heard  before  his  lordship,  be  paid  to 
the  pkuotiffs ;  and  let  the  said  defendants  Oliver  Thomas  Joseph 
Stocken,  and  James  King,  pay  to  the  plaintiffs  and  to  the  de- 
fendants Peter  Maltans  and  Maria  his  wife,  respectively,  their 
costs  of  and  occasioned  by  the  said  petition  of  appeal,  beyond 
the  sum  of  20/.,  to  be  taxed  by  the  said  Master. 

Stubbs  v.  Sargox. 

Appeal  for  judgment.  Let  the  petition  of  appeal  of  the  defend-  £.  C. 

aots  George  Sargon  and  Sarah  his  wife  be  dismissed  with  costs  ;  January  31, 
and  let  the  sum  of  20/.,  deposited  by  the  said  defendants  with 
the  registrar  on  setting  down  the  said  petition  of  appeal  to  be 
heard  before  his  lordship,  be  paid  to  the  plaintiffs ;  and  let  the 
said  plaintifis  pay  unto  the  other  defendants  their  costs  of  the 
said  petition  of  appeal,  to  be  taxed  by  the  Master  to  whom  these 
causes  stand  referred ;  and  let  the  said  defendants  George 
Sargon  and  Sarah  his  wife  pay  unto  the  plaintiffs  their  costs  of 
the  said  petition  of  appeal  beyond  the  said  sum  of  20/.,  to  be 
taxed  by  the  said  Master,  together  with  the  costs  they  shall  so 
psj  to  the  said  other  defendants. 

8 


1838. 
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H£ST£R  Lloyd  v.  Richard  Russell  and  Mar- 
garet his  Wife,  John  Meredith  the  Younger, 
WiNFRED  Beavan,  and  John  Sherrin  and 
Ebima  his  Wife. 

Afaii*  16,  fTwo  causes.) 

1838.  ^  ' 

Partiet  added     Anme  Woodhouse,  by  her  will  dated  the  2d  April,  1809, 
bfi^w^nMihe*  8^^^  ^®'  '^^  ^^^  personal  estates  to  her  six  brothers  and 
miTaave  been  "■^"»  Bridgewater  Meredith,  John  Meredith  the  elder, 
amended ;  de-    Thomas  Meredith,  the  defendant  Winfred  Beavan,  the 
o%iMi  bill  not  plaintiff,  and  the  defendant  Margaret,  the  wife  of  the  de- 
Jbe  MMte^  *°  fendant  Richard  Russell,  and  the  said  John  Meredith  the 
inenuf  bill. '     elder  was  her  trustee  and  executor.    Bridgewater  Mere- 
dith was  her  heir-at-law.  She  died  in  1812.  John  Meredith 
the  elder  died  in  18SS,  and  Mary  Meredith  was  his  exe- 
cutrix.   Mary  Meredith  died  in  1825  intestate.    Upon  her 
death,  the  plaintiff  procured  letters  of  administration  of  the 
estate  of  Anne  Woodhouse  left  unadministered  by  John 
Meredith  the  elder.    Bridgewater  Meredith  died  in  1821 ; 
the  defendant  Emma  Sherrin  was  his  personal  represen- 
tative.  Thomas  Meredith  was  also  dead.    The  defendant 
R.  Russell  was  a  solicitor,  and  he  had  in  that  character  been 
employed  both  by  John  Meredith  the  elder  and  Mary  Me- 
redith to  receive  and  pay  monies  and  to  transact  business 
in  respect  of  Anne  Woodhouse's  estate.    The  original 
bill  was  filed  to  have  the  trusts  of  Anne  Woodhouse*s 
will,  so  far  as  the  same  were  still  unperformed,  carried  into 
effect ;  and  it  prayed,  amongst  other  things,  an  account  of 
the  defendant  R.  Russell's  receipts  and  payments,  and  a 
taxation  of  his  bill  of  costs,  and  that  he  might  be  restrained 
from  taking  any  proceedings  at  law  to  recover  it.    The  bill 
stated  that  the  real  estates  of  Anne  Woodhouse  had  been 
sold :  that  after  J.  Meredith  the  elder's  death,  Mary  Mere- 
dith arranged  with  her  son,  the  defendant  John  Meredith, 
that  he  should  act  on  her  behalf  in  the  trusts  of  Anne  Wood- 
house's  will,  and  that  the  plaintiff  was  ignorant  whether 
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there  was  any  personal  representative  of  Thomas  Mere- 
dith, but  that  she  would  undertake  if  requisite  to  procure 
letters  of  administration  of  his  estate,  to  be  granted  to 
some  one  for  the  purposes  of  the  suit.  There  were  some 
passages  too  in  the  billi  implying  that  the  defendant  John 
Meredith  either  was,  or  was  to  be  looked  upon,  as  the  per- 
sonal representative  of  John  Meredith  the  elder.  As  re- 
garded the  defendant  R.  Russell,  the  bill  insisted  that  he 
had  come  to  no  account  of  his  receipts  and  payments,  and 
that  the  greater  part  of  his  bill  of  costs  ought  not  to  be 
allowed :  and  it  charged  collusion  between  him  and  the 
defendant  John  Meredith. 

The  answer  of  the  defendants  Russell  and  wife  denied 
that  the  defendant  John  Meredith  was  the  personal  re- 
presentative of  John  Meredith  the  elder,  and  it  objected 
that  there  was  no  personal  representative  either  of  John 
Meredith  the  elder  or  Mary  Meredith  before  the  Court : 
that  a  personal  representative  of  Thomas  Meredith  was 
necessary,  and  that  the  heir-at-law  of  Bridgewater  Mere- 
dith, who  was  the  heir-at-law  of  Anne  Woodhouse,  ought 
to  be  a  defendant.  "With  respect  to  that  part  of  the  bill 
which  related  to  the  defendant  R.  Russell  as  a  solicitor, 
the  answer  insisted  that  his  receipts  and  payments  had 
not  been  of  a  kind  that  he  ought  to  be  called  upon  in  this 
Court  for  an  account.  The  bill  of  costs,  it  was  con- 
tended, was  fair. 

Upon  the  hearing  of  the  cause  (there  was  no  evidence), 
it  appeared,  that  since  the  above  answer  was  put  in,  letters 
of  administration  of  the  estate  of  John  Meredith  the  elder 
unadministered  by  Mary  Meredith  had  been  taken  out, 
and  that  letters  of  administration  of  the  estates  of  Mary 
Meredith  and  Thomas  Meredith  had  been  procured,  and 
that  a  supplemental  bill  had  been  filed  with  the  view  of 
supplying  the  defects  in  the  first  constitution  of  the  suit 
occasioned  by  the  want  of  these  respective  letters  of  admi- 
nistration. The  heir-at-law  of  Bridgewater  Meredith  was 
also  brought  before  the  Court  by  such  supplemental  bill : 

s2 
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but  the  defendants  Russell  and  wife  were  not  made 
parties  to  the  said  supplemental  bill,  and  they  bad  no 
notice  of  the  existence  of  any  supplemental  suit  until  the 
aforesaid  objections  for  want  of  parties  had  been  put 
forward  as  reasons  for  adjourning  the  cause. 

On  the  behalf  of  the  defendants  Russell  and  wife,  it 
was  submitted,  that  it  was  contrary  to  the  usual  course  of 
the  Court  to  permit  a  supplemental  bill  when  the  end 
might  be  attained  by  amendment :  that  although  the  plain- 
tiff, by  reason  of  the  several  letters  of  administration, 
bearing  date  since  the  original  bill  was  filed,  might  per- 
haps have  an  option  of  curing  the  defect  arising  oat  of 
the  absence  of  personal  representatives  of  John  Meredith 
the  elder,  Mary  Meredith,  and  Thomas  Meredith,  by  a 
supplemental  bill,  yet  that  the  heir-at-law  of  Bridgewater 
Meredith  ought  at  all  events  to  have  been  made  a  party 
by  amendment  of  the  original  bill :  that  supposing  how* 
ever  this  could  be  permitted,  yet  that  the  other  defend- 
ants ought  to  have  been  made  defendants  to  the  supple- 
mental bill ;  at  any  rate,  the  defendant  R.  Russell  ought 
to  have  been  a  party  to  it:  that  no  account  against 
him,  no  taxation  of  his  bill  of  costs,  could  be  had  in  a 
cause  where  there  was  present  no  personal  representative 
either  of  John  Meredith  the  elder  or  Mary  Meredith, 
who  alone  had  employed  him ;  and  that  the  supplemental 
bill  possibly  contained  matters  which  it  might  be  impor- 
tant for  his  counsel  to  be  acquainted  with. 

The  Master  of  the  Rolls  thought  that  the  pUuntiff 's 
mode  of  proceeding  was  not  irregular,  and  pronounced  a 
decree  dismissing  the  bill  (for  reasons  urged  in  the  answer) 
so  far  as  it  sought  an  account  as  against  the  defendant 
R.  Russell,  but  directing  an  inquiry  under  what  circum- 
stances his  bill  of  costs  had  been  taxed,  such  taxation 
having  been  finished  sincd  the  answer  was  put  in.  The 
decree  also  directed  accounts  of  the  real  and  personal 
estates  of  Anne  Woodhouse. 

Mr.  Pemberion  and  Mr.  Anderdon  for  the  plaintiff. 
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Mr.  Cooper  and  Mr.  Russell  for  the  defendants  Russell 
and  wife. 

See  BignaU  v.  i</W«*,  6  Maddock,  369;  Greenwood 
V.  Atkinson^  5  Simons,  419.  See  further  Jones  v.  Jones, 
3  Atkyns,  217 ;  also  Humphreys  v.  Humphreys,  3  Peere 
Williams,  349 ;  and  Hammond  v.  Hammond,  2  Molloy, 
312. 


AT.  A. 
Attorney-General  v.  Mills  and  others.         -^"C^*  *'^' 

1838. 

On  the  14th  March,  1838,  it  was  ordered  that  the  de-  Modeof  pnttbg 
fendants  should  pay  into  Court,  to  the  credit  of  the  cause,  nff 's  liability' 
the  sum  of  735/.  18#.  6rf. ;  that  order  not  having  been  ^^y,^""^ 
complied  with,  the  said  defendants  were  taken  by  the  where  be  has 
sheriff  upon  a  writ  of  attachment,  but  were  suffered  by  coDtempt  in 
him  to  go  out  of  his  custody  upon  giving  bail.    The  re-  mon^iSd°et' 
lators  having  intimated  that  the  sheriff  by  this  course  had  ^•^  ^iLa 
rendered  himself  liable  both  for  the  above  sum  and  all 
costs  of  the  contempt  for  non-payment,  several  applica- 
tions were  made  to  the  Court  prior  to  the  return  of  the 
attachment,  with  the  view  of  terminating  such  liability ; 
and  eventually,  on  the  4th  August,  1838,  it  was  ordered 
that  the  defendants  should  be  at  liberty  to  pay  the  said 
sum  of  735/.  \%s.  6d.  into  the  Bank  with  the  privity  of  the 
Accountant-Greneral  of  the  Court,  to  the  credit  of  the 
aforesaid  cause,  subject  to  the  further  order  of  the  Court: 
and  thereupon,  and  the  said  defendants  having  made  a 
deposit  of  twenty  pounds  in  the  hands  of  the  sheriff  for 
or  in  respect  of  the  relator's  costs  of  and  occasioned  by 
the  said  defendants  not  paying  the  said  sum  of  735/.  I8s.6d* 
into  the  Bank  as  directed  by  the  order  made  in  the  said 
cause,  dated  the  14th  day  of  March,  1838,  that  the  said 
defendants  should  be  immediately  discharged  out  of  cus* 
tody  as  to  their  contempt. 


CASES  IN  CHAMCERY, 

Mr.  PemherUm  and  Mr*  Cooper  for  the  several  parties. 

See  Levett  ▼.  Leiieney,  Beames  on  Costs,  352;  SoUy 
y.  GraUhead,  ibid.  353;  S.  C.  Amm.  11  Vesey,  170; 
Cottard  y.  Hare^  5  Simons,  10. 


Sangar  and  others  v.  Gardiner  and  others. 
'-^^^/  (Two  causes.) 

How  ptyment     On  the  24th  April,  1838,  the  petition  presented  in  these 

of  costs  en-  -  _*  ••#vv*i  i**n«^  J 

forced  by  wA  causes  (see  before,  p.  1 19,)  by  the  plaintiff  Sangar  and 
noi*^rt£To**  Thomas  Cooper  (who  was  no  party  to  either  cause)  was 
th«  »ulu  dismissed  by  the  Vice-Chancellor  with  costs,  to  be  taxed 

Order  ag^iQSt  ^ 

twoDorMos  by  the  Master.  On  the  22d  June,  1838,  a  motion  was 
eusuf  the^^  made  before  the  Master  of  the  Rolls  on  behalf  of  Mr. 
Pj^jfYff^gj  Brooks,  (he  also  was  not  a  party,)  that  the  said  Thomas 
may  be  joint  ot  Coopcr  might,  within  four  days  after  service  of  the  order 
Not'theprac-  to  be  made  thereon,  be  ordered  to  pay  to  the  said  Mr. 
ei'^lTtiSrof  Iho  Brooks  the  sum  of  122/.  9*.  8c/.,  by  the  report  of  the 
power  of  at.       Master,  dated  the  6th  day  of  June  instant,  certified  to  be 

toroey  to  re-  •' 

ceive  coats  as  a  the  sum  at  which  the  bill  of  costs  of  the  said  Mr.  Brooks 
the  succeeding    had  been  taxed  by  the  said  Master  in  pursuance  of  the 

^'No'SiMitsof  ^^  ^'^®'^»  ^*'®^  *®  2**  ^^  ^V^^^  ^8^5  or  that  in 
order  fixing  time  default  of  payment  of  the  said  sum  within  such  time,  the 

nor  of  order  to    Said  Thomas  Cooper  might  stand  committed;  and  that 
fauiu  '  *°  *"     ^h®  ^*^^  Thomas  Cooper  might  be  ordered  to  pay  the 
costs  of  that  application. 

The  said  notice  of  motion  was  supported  by  the  affi- 
davit of  George  Heritage,  stating  that  he  did  on  the  lj9th 
day  of  June  instant  personally  serve  the  said  Thomas 
Cooper  with  the  said  order  made  in  these  causes  by  the 
Vice-Chancellor,  dated  the  24th  of  April,  1838,  by  deli- 
vering to  and  leaving  with  the  said  Thomas  Cooper  a 
true  copy  of  the  said  order,  and  at  the  same  time  pro- 
ducing to  him  the  original  order  duly  passed  and  entered: 
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and  that  he  did,  on  the  said  I8th  of  JunCi  personally 
senre  the  said  Thomas  Cooper  with  the  said  report  made 
in  these  causes  by  the  Master,  dated  the  6th  of  June  in- 
8tant»  whereby  the  Master  certified,  that  in  pursuance  of 
the  said  order,  he  bad  been  attended  by  the  solicitors  for 
the  aforesaid  petitioners  and  for  the  said  Mr.  Brooks,  and 
in  their  presence  had  considered  the  costs  of  the  said 
Mr.  Brooks  on  the  said  petition  being  dismissed  with 
costs,  and  the  bill  of  such  costs,  amounting  to  the  sum  of 
152/.  lis.  10c/.,  he  had  taxed  at  the  sum  of  1221.  9#.  8c/., 
by  delivering  to  and  leaving  with  the  said  Thomas  Cooper 
a  true  copy  of  the  said  report,  and  at  the  same  time  pro- 
ducing to  the  said  Thomas  Cooper  an  office-copy  of  the 
said  report,  which  had  been  duly  filed  at  the  Report 
Office :  and  that  at  the  time  of  serving  the  said  order  and 
report  as  aforesaid,  he  did  produce  and  show  to  the  said 
Thomas  Cooper  a  power  of  attorney  under  the  hand  and 
seal  of  the  said  Mr.  Brooks,  and  dated  the  same  18lh  of 
June  instant,  by  which  said  power  of  attorney  the  said 
Mr.  Brooks  did  make,  ordain,  authorize,  constitute,  and 
appoint  the  said  deponent  his  true  and  lawful  attorney,  for 
him  and  in  his  name  and  to  his  use,  to  ask,  demand,  and 
receive  of  and  from  the  said  plaintiff  Sangar,  and  the  said 
Thomas  Cooper  respectively,  the  said  sum  of  1221. 9t.  Sc/., 
then  due  to  him  firom  the  paid  plaintiff  Sangar  and  the 
said  Thomas  Cooper  for  costs,  in  pursuance  of  the  said 
order  and  report,  and  upon  payment  of  the  said  sum,  or 
any  part  thereof,  to  make  and  give  receipts,  acquittances^ 
and  other  proper  discharges,  in  the  name  of  him  the  said 
Mr.  Brooks,  for  the  same,  and  generally  to  do  and  trans- 
act any  other  act,  matter,  or  thing,  for  the  obtaining  or 
recdving  the  same  sum,  as  fuUy  as  he  himself  could  or 
might  do  if  he  were  personally  present ;  a  copy  of  which 
power  of  attorney  the  deponent  also  at  the  same  time 
delivered  to  and  left  with  the  said  Thomas  Cooper :  and 
fiuther,  that  in  pursuance  of  such  power  and  authority, 
so  as  aforesaid  given  to  the  deponent  by  the  said  Mr. 
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Brooks,  he  the  deponent  did,  at  the  time  of  serving  the 
said  order  and  report,  and  of  producing  the  said  power 
as  aforesaid,  demand  of  the  said  Thomas  Cooper  payment 
of  the  said  sum  of  1221. 9s.  Sd. :  and  that  the  said  Thomas 
Cooper  then  refused  to  pay  the  same :  and  fiirther,  that 
the  said  plaintiff  Sangar,  and  the  said  Thomas  Cooper 
had  not,  nor  had  either  of  them  since  paid  the  said  sum, 
or  any  part  thereof,  to  the  deponent,  (or  as  the  deponent 
was  informed  and  verily  believed,)  to  the  said  Mr,  Brooks, 
or  to  any  other  person  or  persons,  for  the  use  of  the  said 
Mr.  Brooks,  but  that  the  same  still  remained  wholly  due 
and  unpaid.  The  affidavit  then  went  on  to  state  the  per- 
sonal service  of  the  above  notice  of  motion  upon  the  said 
Thomas  Cooper. 

On  behalf  of  the  said  Thomas  Cooper,  it  was  objectedi 
that  the  order  of  the  Vice-Chancellor  dismissing  the  peti- 
tion of  the  plaintiff  Sangar  and  the  said  Thomas  Cooper 
with  costs,  to  be  taxed  by  the  Master,  did  not  justify  the 
course,  which  it  appeared  that  Mr.  Brooks  was  pursuing, 
of  prosecuting  Thomas  Cooper  alone  for  such  costs :  that 
at  laW|  if  judgment  is  recovered  against  two  persons,  exe- 
cution must  also  be  taken  out  against  them  both,  although 
the  whole  amount  may  be  levied  upon  one.  So  in  equity, 
the  original  order  being  against  two  persons,  the  whole  of 
the  subsequent  process  ought^to  be  against  both  of  them, 
with  the  exception  of  the  final  order  to  commit,  which 
might  be  against  both  or  either:  that  the  affidavit  of 
Heritage  was  defective,  inasmuch  as  it  contained  no  direct 
evidence,  but  only  an  implication  that  the  power  of  at- 
torney had  been  executed :  that  an  alleged  copy  produced 
in  Court  showed  that,  if  executed,  it  had  been  executed 
before  a  witness,  whose  testimony  ought  to  have  been 
had :  and  further,  that  the  notice  of  motion  was  irregular, 
first  in  seeking  a  committal  in  default  of  payment  within 
four  days,  no  previous  order  having  specified  the  time  of 
payment,  and  indeed  no  order  having  been  obtained  sub- 
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sequent  to  that  of  the  24th  of  April,  and  the  Master's 
report  of  taxation :  and  secondly,  in  asking  for  costs. 

The  Master  op  the  Rolls  was  of  opinion  that  Mr. 
Brooks  had  the  option  of  taking  out  process  against  the 
pkintiff  Sangar  and  the  said  Thomas  Cooper  jointly,  or 
against  either  of  them  separately ;  and  that  the  affidavit 
of  Heritage  afforded  sufficient  evidence  of  the  due  exe- 
cution of  the  power  of  attorney,  the  practice  of  the  Court 
not  appearing  to  require  any  evidence  at  all  upon  that 
point  as  a  ground  for  subsequent  proceedings  (a).  His 
lordship,  however,  thought  that  the  application  to  commit 
in  default  of  payment  in  four  days  was  premature,  and 
that  there  must  be  previously  an  order  fixing  a  time  for 
payment,  as  in  ordinary  cases  (6).  He  also  said,  that  it 
was  unusual  to  give  the  costs  either  of  the  application 
Umiting  the  time  of  payment,  or  of  the  application  for  the 
four-day  order,  which  follows  (c). 

The  order  was,  that  the  said  Thomas  Cooper,  solicitor, 
should  within  fourteen  days  pay  to  the  said  Mr.  Brooks  the 
sum  of  IS2L  9s.  8d,,  by  the  report  of  the  Master,  dated 
the  6th  day  of  June  instant,  certified  to  be  the  sum  at 
which  the  bill  of  costs  of  the  said  Mr.  Brooks  had  been 
taxed  by  the  said  Master,  in  pursuance  of  an  order  dated 
the  24th  of  April,  1838,  made  in  these  causes  upon  a 

(a)  See  before,  p.  8.  JVUkina  v.  Stevens^  19  Vesey,  117 ;  Re 
Itaac^  L.  C.  June,  1 838.  If  the  ensuing  Order  be  acted  upon,  the 
practice  of  the  Equity  Exchequer  in  this  respect  is  different. — 
ISth  November,  1762.  It  is  ordered  by  the  Court,  that  for  the 
future,  whenever  a  motion  shall  be  made  for  an  attachment 
against  any  person  for  non-payment  of  costs,  or  other  money, 
to  any  person  authorised  by  letter  of  attorney  to  receive  the 
tame,  an  affidavit  be  produced  to  the  Court  of  the  due  execu« 
tion  of  such  letter  of  attorney ;  and  that  this  be  a  standing  order 
of  the  Court.    Kirkby's  Rules  and  Orders,  p*  37. 

(b)  Parkins  v.  Mcrris^  %  Dickens,  689 ;  Collins  Vk  Crumpe,  3 
Maddock,  390.  So  in  the  Equity  Exchequer,  Land>  v.  Withers^ 
I  Yoonge  &  Jervis,  453. 

(c)  PeasnallY.  CouUart,  1  Keen,  183. 
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petition  of  the  plaintiff  Sangar,  and  of  the  said  Thomas 
Cooper,  on  the  said  petition  being  dismissed  with  costs. 
Mr,  Pemberlan  for  the  motion,  Mr.  Cooper  against  it 


Miscellaneous  cases  as  to  mode  of  compelling  payment 
of  costs  and  money  by  and  against  persons  not  parties  to 
the  record. —  Vichery  v.  Siocker,  8  Brown  C.  C  872; 
Anon.  14  Vesey,  907 ;   Re  Partington,  6  Maddock,  71 ; 

Hunter  ▼.  ,  6  Simons,  429.    In  Bowee  t.  Lord 

Straikmore,  12  Vesey,  825,  where  the  bill  of  costs  of  a 
solicitor,  no  party  to  the  suit,  had  been  taxed  under  an 
order  made  therein,  it  is  said  that  there  should  be  an 
order  for  payment,  and  afterwards  an  attachment  upon 
that.  This,  it  is  apprehended,  is  erroneous  (a) ;  but  it 
has  been  lately  decided,  that  in  such  a  case  the  solicitor 
enjoys  the  privilege  of  taking  out  the  order  for  commit- 
ment in  default  of  payment  in  four  days,  without  being 
obliged  previously  to  obtain  an  order  fixing  a  day  for 
payment ;  Stocken  v.  Dawson,  7  Simons,  547. 

(a)  Yet  it  should  seem  that  formerly,  and  both  before  and 
since  the  passing  of  the  act  for  the  better  regulation  of  attomies 
and  solicitors,  ft  Geo.  S,  c.  23,  the  solicitor  could  in  the  above 
case  have  had  an  attachment.  See  the  judgment  of  Lord  Hard- 
wicke  in  Mwrfy  v.  Bafdenton,  Bamardiston  C.  C.  265 ;  5.  C.  2 
Atkyns,  1 14.  The  words  of  the  aforesaid  act  (sect.  2S)  are, 
that  upon  the  taxation  and  settlement  of  the  attorney  or  soli- 
citor's bill  or  demand,  **  the  party  or  parties  shall  forthwith  pay 
to  the  said  attorney  or  solicitor  respectively,  or  to  any  person  by 
him  authorised  to  receive  the  same,  that  shall  be  present  at  the 
said  taxationi  or  otherwise  unto  such  person  or  persons,  or  in 
such  manner  as  the  respective  Coarts  aforesaid  (the  Coorts  of 
Westminster  Hall,  and  other  Courts  specified  in  the  act)  shall 
direct,  the  whole  sum  that  shall  be  found  to  be  or  remain  doe 
thereon,  which  payment  shall  be  a  full  discharge  of  the  said  bill 
and  demand ;  and  in  default  thereof  the  said  party  or  parties 
shall  be  liable  to  an  attachment  or  process  of  contempt,  or  snch 
other  proceedings  at  the  dection  of  the  said  attorney  or  solicitor 
as  such  party  or  parties  was  or  were  before  liable  unto." 
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Attorney-General  v.  The  Governors  of  the 
Possessions^  Revenues,  and  Goods  of  the  Free 
Grammar  School  of  Queen  Elizabeth  of  the 
Parishioners  of  the  Parish  of  St.  Olave  South- 
wark,  in  the  county  of  Surrey,  ^^TmV^^' 


v,c. 


By  a  charter  of  Queen  Elizabeth,  dated  27th  July,  1571,  Scheme  forai- 
after  reciting  that  her  well-beloved  subjects,  the  inhabitants  ^*'^^en!  ^d 
of  the  aforesaid  then  parish  of  St.  Olave  Southwark,  of  dwposiiion  of 

!.,,/«.  the  funds  of  a 

tbeir  godly  affection  and  good  disposition  for  the  bringing  charity  having 
up,  educationi  institution^  and  instruction  of  children  and  QuJen":iiui!^ 
younglings  of  the  said  parish,  at  their  no  little  cost,  labour,  SJi^'ilSfond.*''^* 
and  charge,  in  laudable  order  and  form,  had  of  late  or- 
dained and  erected  in  the  aforesaid  borough  and  parish 
one  granunar  school,  in  which  children  and  younglings, 
as  well  of  the  rich  as  the  poor,  being  inhabitants  within 
the  aforesaid  parish,  were  instructed  and  brought  up 
liberally  and  prosperously  in  grammar,  in  accidence,  and 
other  lower  books,  to  the  common  utility  and  profit  of  all 
the  inhabitants  of  the  parish  aforesaid,  and  that  the  said 
inhabitants  had  made  humble  application  to  her  that  the 
said  school  might  have  continual  succession ;  her  said 
majesty,  considering  not  only  the  premises,  but  also  the 
good,  godly,  and  laudable  intent  of  the  same  her  subjects 
in  the  premises,  and  entirely  desiring  as  much  as  in  her 
lay  to  augment  and  increase  all  and  singular  those  things 
which  might  any  way  concern  the  bringing  up  and  in- 
struction of  children  and  younglings,  of  her  grace,  especial 
certain  knowledge  and  mere  motion,  willed^  granted,  and 
ofdained,  for  herself,  her  heirs  and  successors,  that  the 
aforesaid  school  from  thenceforth  was  and  should  be  one 
grammar  school  for  the  bringing  up,  institution,  and  in- 
6truction  of  the  children  and  younglings  of  the  parishioners 
and  inhabitants  aforesaid,  as  well  in  granunar  as  in  acci- 
dence  and  in  other  lower  books  and  in  writing,  at  all  times 
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thereafter  to  endure ;  and  that  that  school  should  be  called 
*"  The  Free  Grammar  School  of  Queen  Elizabeth  of  the 
Parishioners  of  the  Parish  of  St.  OlavCi  Southwark,  in  the 
county  of  Surrey/'  and  that  school,  consisting  of  one  master 
or  schoolmaster,  and  one  under-schoolmaster  or  usher,  for 
ever  did  erect,  create,  ordain,  declare,  found,  and  establish 
by  the  said  charter ;  and  that  the  intent  aforesaid  might 
take  the  better  effect,  and  that  the  lands^  tenements, 
rents,  revenues,  and  other  profits  for  the  sustaining  and 
maintaining  of  the  said  school  to  be  granted,  assigned, 
and  appointed  might  be  better  governed,  for  continuance 
of  the  same,  her  said  majesty  willed,  granted,  and  or- 
dained that  from  thenceforth  and  for  ever  there  should  be 
within  the  said  parish  of  St.  Olave  aforesaid,  sixteen  men 
of  discretion  and  most  honest  inhabitants  in  the  said 
parish  for  the  time  bemg,  who  should  be  and  be  called 
governors  of  the  possessions,  revenues,  and  goods  of  the 
said  free  school  commonly  called  **  The  Free  Ghrammar 
School  of  Queen  Elizabeth  of  the  Parishioners  of  the 
Parish  of  St.  Olave,  Southwark,  in  the  county  of  Surrey:" 
and  her  said  majesty  by  the  said  charter  assigned,  chosei 
named,  and  appointed  certain  persons  therein  named  then 
and  thereafter  to  be  the  first  governors  of  the  possessions, 
revenues,  and  goods  of  the  said  school,  and  the  same 
office  well  and  faithfully  to  exercise  and  occupy  from  the 
day  of  the  date  of  the  said  charteri  during  the  life  of 
them  and  the  longest  liver  of  them :  and  that  the  same 
governors  in  matters,  deeds,  and  name,  from  thenceforth 
were  and  should  be  one  body  corporate  and  politic  of  them- 
selves for  ever,  by  the  name  of  the  governors  of  the  posses^ 
sions,  revenues,  and  goods  of  the  Free  Grammar  School  of 
Queen  Elizabeth  of  the  parishioners  of  the  parish  of  Sti 
Olave  Southwark,  in  the  county  of  Surrey,  incorporated 
and  erected :  and  them  the  said  governors  her  said  majesty 
did  incorporate,  and  one  body  corporate  and  politic  by 
the  same  name  for  ever  to  endure,  she  did  really  and 
fully  create,  ordain,  found,  and  confirm :  and  furthermore 
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she  willed,  and  by  the  said  charter  for  herself,  her  heirs 
and  successors,  did  ordain  and  grant  that  the  said  go- 
vernors should  have  perpetual  succession,  and  by  that 
name  should  be  persons  able  and  fit  and  in  law  of  capacity 
to  have^  receive,  get,  and  possess  lordships,  manors,  lands, 
tenements,  meadows,  feedings,  pastures,  parsonages,  tythes, 
rents,  revenues,  services,  possessions,  reversions,  goods, 
chattels,  and  hereditaments  whatsoever,  of  what  nature, 
kind,  or  sort  soever  they  might  be,  to  them  or  their  succes- 
sors in  fee  or  perpetuity,  as  well  of  her,  her  heirs  and  sue* 
cessors,  as  of  any  other  person  or  persons  whatsoever; 
and  also  to  give,  grant,  demise,  and  assign  the  same 
lands,  tenements,  and  hereditaments,  and  to  do  and  exe- 
cute all  and  singular  other  deeds  and  matters  by  the  name 
aforesaid;  and  that  they  the  said  governors  should  be  im- 
pleaded, answer  and  be  answered  unto,  defend  and  be 
defended,  in  all  and  singular  actions,  suits,  quarrels,  causes, 
matters,  and  demands,  real,  personal,  and  mixed,  of  what 
kind,  nature,  and  sort  soever  they  might  be,  or  in  whatso-* 
ever  places  or  courts  of  her,  her  heirs  and  successors,  or 
of  others  whatsoever,  or  before  whatsoever  justices  or 
judges,  ecclesiastical  or  temporal,  within  her  realm  of  Eng- 
land or  elsewhere;  and  all  and  singular  the  same  premises 
to  make,  do,  or  receive  in  such  sort  and  in  the  same  manner 
as  the  other  her  liege  persons  able  and  in  law  capable 
within  her  realm  of  England,  might  and  were  able  to  im- 
plead and  be  impleaded,  answer  and  be  answered  unto, 
defend,  and  be  defended,  and  have,  get,  receive,  give, 
grant,  and  demise ;  and  she  by  her  said  charter  granted 
to  the  aforesaid  governors  and  their  successors  for  ever 
from  thenceforth  one  common  seal  to  serve  for  their  busi- 
ness in  the  premises ;  and  furthermore  she  granted,  or- 
dmed,  and  decreed  by  the  said  charter,  that  whensoever 
it  should  happen  that  one  or  more  of  the  said  sixteen 
governors  for  the  time  being]  should  die  or  inhabit  else- 
where without  the  parish  of  St.  Olave  in  Southwark,  or 
from  thence  with  his  household  should  depart,  that  then 


270  CA8E8  IN  CHANCERY, 

and  80  often  it  should  be  lawful  for  the  other  said  go- 
vernors over  living,  or  the  greater  part  of  them  then 
dwelling  or  inhabiting  within  the  sud  parish  of  St.  Olave 
in  Southwark,  to  elect  and  name  another  meet  person  or 
meet  persons  of  the  inhabitants  of  the  parish  of  St.  Olave 
aforesaid  to  succeed  to  the  office  of  governor  in  the  place 
or  places  of  him  or  them  so  dying,  or  with  his  or  their 
household  so  departing,  and  that  so  often  as  it  should 
chance  or  happen :  and  by  her  said  charter  she  granted 
to  the  aforesaid  new  governors  and  their  successors,  and 
the  greater  part  of  them,  that  they  and  their  successors, 
with  the  advice  of  the  Bishop  of  Winchester  for  the  time 
being,  and  in  the  absence  of  the  same  bishop  for  the  time 
being,  with  the  adrice  of  some  other  honest  and  learned 
man,  should  have  full  power  and  authority  to  name  and 
appoint  a  master  and  under-master  or  usher  of  the  afore- 
said school,  so  often  as  the  said  school  of  the  said  master 
and  under-master  should  be  wanting,  and  that  they  the 
said  governors  for  the  time  being  from  time  to  time  might 
make  and  have  power  and  validity  to  make  meet  and 
wholesome  statutes  and  ordinances  in  writing  concerning 
and  touching  the  order,  government,  and  direction  of  the 
master,  under-master,  and  scholars  of  the  school  afore- 
said for  the  time  being,  and  the  wages  or  hire  of  the  same 
master  or  under-master,  and  other  things  touching  and 
concerning  the  same  school  and  the  ordinance,  govern- 
ance, preservation,  and  disposition  of  the  said  rents  and 
revenues  aforesaid  for  the  sustentation  of  the  said  school 
to  be  appointed ;  which  said  statutes  and  ordinances  so 
to  be  made,  her  said  majesty  willed  and  granted,  and  by 
the  said  charter  commanded  to  be  observed  inviolably 
from  time  to  time  for  ever,  so  that  the  statutes  and  ordi- 
nances so  to  be  made  were  not  contrary  to  the  statutes  of 
her  realm  of  England  :  and  her  said  majesty  willed,  and 
by  her  said  charter  granted,  that  no  persons  having 
children  and  younglings  of  the  parishioners  or  inhabitants 
of  the  parish  aforesaid,  and  other  persons  of  the  same 
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parish  should  be  brought  up  or  instructed,  unless  the 
same  persons  were  first  admitted  by  the  governors  of  the 
school  aforesaid  for  the  time  being :  and  furthermorei  in 
consideration  the  aforesaid  governors  and  their  successors 
might  the  better  from  time  to  time  sustain  and  bear  the 
charges  of  the  same  schoolmaster  and  under-schoolmaster 
thereof,  her  said  majesty  granted  to  the  aforesaid  then 
governors  and  their  successors  special  license  to  have,  re- 
ceive, and  get  to  them  and  their  successors  for  ever,  as 
well  of  herselfi  her  heirs  and  successors,  as  of  others, 
whatsoever  person  or  persons,  manors,  messuages,  lands, 
tenements,  parsonages,  tythes,  and  other  hereditaments 
whatsoever  within  her  realm  of  England,  or  elsewhere 
within  her  dominions,  which  were  not  holden  of  her,  her 
heirs  and  successors,  immediately  in  chief  or  by  knight 
service,  so  that  they  did  not  exceed  the  clear  yearly  value 
of  50^,  the  statutes  of  lands  and  tenements  not  to  be  put 
in  mortmain,  or  any  other  statute,  act,  or  provision,  or 
any  other  thing,  clause,  or  matter  whatsoever  to  the  con- 
trary thereof  had  and  set  forth,  ordained,  and  provided 
in  any  thing  notwithstanding :  and  further,  her  said  ma- 
jesty by  the  said  charter  ordained  that  all  the  issues,  rents, 
and  revenues  of  all  the  aforesaid  lands,  tenements,  and  pos- 
sessions thereafter  to  be  given  and  assigned  for  the  main- 
taining and  sustaining  of  the  school  aforesaid,  should  from 
time  to  time  be  converted  to  the  maintenance  of  the  master 
and  under-schoolmaster  of  the  said  school  for  the  time 
bring,  and  to  the  sustaining  and  maintaining  of  the  house 
and  buildings  of  that  school,  and  the  lands,  tenements, 
and  possessions  aforesaid,  and  not  otherwise  or  to  any 
other  purposes  or  intents. 

By  another  charter  granted  by  King  Charles  the  Se- 
cond, and  dated  the  2d  May,  1674,  after  reciting  the  said 
charter  of  Queen  Elizabeth,  and  that  his  said  majesty's 
hmg  subjects  the  then  inhabitants  of  St.  Olave  afore- 
said, had  humbly  besought  him  that  the  school  by  them 
erected  might  have  continual  succession,  and  that  he 
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from  his  or  their  places,  from  his  or  their  said  neglect,  in- 
sufficiency, or  misdemeanor,  as  to  the  governors  and  theb 
successors,  or  the  major  part  of  them,  should  seem  fit  and 
expedient,  and  to  nominate,  appoint,  and  place  some  other 
fit  person  or  persons  in  his  or  their  rooms  or  places  re- 
spectively: and  also  that  the  said  governors  and  their 
successors,  or  the  major  part  of  them,  should  setde  and 
allow  such  stipend  and  salaries  to  the  said  master  and 
ushers,  from  time  to  time,  as  to  the  said,  governors  or 
their  successors,  or  the  major  part  of  them,  should  seem 
fit :  and  that  the  said  governors  and  their  successors,  or 
the  major  part,  should  have  full  power  and  authority  to 
make  and  establish  fitting  and  wholesome  statutes,  laws, 
and  ordinances  in  writing,  for  and  concerning  the  order, 
government,  and  discretion  of  the  said  master,  ushers,  and 
scholars  of  the  aforesaid  school  for  the  time  being,  and 
otherwise,  for  the  preservation  and  disposing  of  the  rents 
and  revenues  therein  aforesaid  mentioned  for  the  mainte- 
nance of  the  said  school,  which  statutes,  laws,  and  ordi- 
nances so  to  be  made  his  said  majesty  willed  and  by  the  said 
charter  commanded  to  be  inviolably  preserved  and  kept 
from  time  to  time  for  ever,  so  as  the  same  should  be  not 
contrary  but  agreeable  to  the  laws  and  statutes  of  the  king- 
dom;   and  in  case  the  said  schoolmaster,  ushers,  or 
scholars,  or  any  or  either  of  them,  should  refuse  or  neg- 
lect to  perform  and  obey  the  said  orders,  statutes,  laws, 
and  ordinances,  or  any  of  them,  so  to  be  made  by  the 
said  governors  and  their  successors,  or  the  major  part  of 
them,  as  aforesaid,  that  then  it  should  and  might  be  lawfiil 
for  the  said  governors  and  their  successors,  or  the  major 
part  of  them,  to  amove,  expel,  and  put  out  such  person 
or  persons  so  neglecting  or  refusing  to  obey  the  said 
orders,  out  and  from  the  said  school,  and  from  any  profit 
or  benefit  by  and  out  of  the  same :   and  that  the  said 
governors  and  their  successors  might  be  the  better  enabled 
to  support  and  sustain  the  burden  thereof  from  time  to 
time,  his  said  majesty  by  the  said  charter  gave  and  granted 
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unto  the  aforesaid  governors  and  their  successors  special 
Kcense  to  have^  retain,  and  enjoy  to  them  and  their  suc- 
cessors for  ever,  not  only  all  those  messuages,  lands,  tene- 
ments, hereditaments  whatsoever  which  they  then  had  and 
enjoyed,  or  which  of  right  did  in  anywise  appertain  to  the 
said  school,  or  to  the  maintenance  and  support  thereof, 
but  also  receive,  purchase,  retain,  and  enjoy  any  other 
manors,  messuages,  lands,  tenements,  hereditaments,  goods, 
or  chattels  whatsoever  within  his  kingdom  of  England  or 
elsewhere,  so  as  they  did  not  together  in  the  whole  ex- 
ceed the  clear  yearly  value  of  500/.,  the  statute  of  mort- 
midn,  or  any  statute,  ordinance,  provision,  or  any  other 
thing,  cause,  or  matter  whatsoever  to  the  contrary  thereof 
notwithstanding:  and  he  further  willed,  and  by  the  said 
charter  ordained,  that  all  the  issues,  rents,  and  revenues 
of  all  the  aforesaid  lands,  tenements,  and  possessions  then 
already  given,  purchased,  or  assigned,  or  thereafter  to  be 
given,  purchased,  or  assigned  for  the  sustentation  of  the 
aforesaid  school,  should  be  from  time  to  time  converted  to 
and  for  the  sustentation  and  maintenance  of  one  school- 
master and  such  usher  or  ushers  of  the  school  aforesaid 
for  the  time,  as  to  the  governors  and  their  successors,  or 
the  major  part  of  them,  should  seem  fit ;  and  for  the  erecting, 
sustentation,  and  maintenance  of  the  house  and  edifices 
of  that  school,  and  of  the  lands,  tenements,  and  posses- 
lions  thereunto  belonging,  and  for  the  support  and  de- 
fraying the  necessary  charges  which  the  said  governors 
and  their  successors  should  expend  in  the  managing,  per- 
forming, and  executing  the  trust  thereby  reposed  in  them; 
and  for  the  maintenance  and  education  of  two  scholars  in 
the  university,  if  any  such  should  be  elected  out  of  the 
said  school,  until  they  had  severally  taken  their  degree  of 
Bachelor  of  Arts,  being  first  brought  up  in  the  said  school, 
and  being  inhabitants  of  the  said  parish,  which  scholars 
were  to  be  elected  by  the  said  governors  for  the  time 
being  and  their  successors,  or  the  major  part  of  them,  and 
to  be  allowed  such  maintenance  towards  their  education 

t2 
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in  the  university  as  to  the  said  governors  and  their  suc- 
cessorSy  or  the  major  part  of  them,  should  seem  fit ;  and 
also  for  the  setting  out  such  poor  impotent  persons  of  the 
said  parish  of  St.  Olave  as  to  the  said  governors  and  their 
successors,  or  the  major  part,  should  seem  fit;  and  for  the 
erecting  and  maintaining  a  workhouse  for  the  setting  poor 
persons  of  St.  Olave  at  work,  and  not  otherwbe,  nor  to 
any  other  purpose,  use,  or  intention  whatsoever:  although 
the  express  mention  of  the  true  yearly  value  or  certunty 
of  the  premises,  or  of  any  of  them,  or  of  any  other  gifts 
or  grants  by  him  or  any  other  of  his  progenitors  or  pre- 
decessors theretofore  made  to  the  said  governors  of  the 
revenues  or  possessions  of  the  Free  Grammar  School  of 
St.  Olave,  Southwark,  in  the  said  charter  was  not  made, 
any  statute,  act,  ordinance,  provision,  proclamation,  or 
restriction  theretofore  had,  made,  enacted,  ordained  or 
provided,  or  any  other  matter,  cause,  or  thing  whatsoever 
to  the  contrary  thereof  in  any  thing  notwithstanding. 

By  an  act  of  parliament  made  in  the  reign  of  George 
the  Second,  the  said  parish  of  St.  Olave  was  divided  into 
two  parishes,  forming  the  parishes  of  St.  Olave  and  St. 
John. 

By  the  decree  made  on  the  hearing  of  the  above  in- 
formation, the  30th  March,  1836,  it  was  ordered  that  it 
should  be  referred  to  the  Master  in  rotation  to  inquire 
and  state  to  the  Court  whether,  having  regard  to  the 
said  charters  of  Queen  Elizabeth  and  of  King  Charles 
the  Second,  the  said  act  of  parliament  of  King  George 
the  Second,  and  the  preceding  management  of  the  school 
and  charity,  it  was  fit  and  proper  that  any  and  what 
alterations  should  be  made  in  such  management  or  in  the 
disposition  of  the  funds  of  the  said  charity. 

The  Master  by  his  report,  dated  the  2lst  February, 
1837,  after  stating  certain  sales  that  had  been  made  of  parts 
of  the  charity  property,  and  that  large  sums  of  money  had 
been  expended  in  building  on  the  charity  lands,  and  that 
leases  had  been  granted  of  portions  of  the  charity  property, 
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founds  that  upon  the  passing  of  the  act  of  George  the 
Second  an  alteration  took  place  in  the  manner  of  electing  ' 

the  governors  of  the  said  school,  and  it  was  agreed  by  the 
then  governors,  that  for  the  future  eleven  persons  should 
be  named  out  of  the  persons  residing  in  the  said  parish  of 
St.  Olave,  and  five  persons  out  of  the  persons  residing  in 
the  said  parish  of  St.  John,  and  that  upon  the  death  of 
any  governor  a  new  governor  should  from  time  to  time  be 
chosen  by  the  whole  remaining  body  of  governors  out  of 
the  parish  to  which  the  deceased  governor  belonged.  And 
the  said  Master  further  found,  that  the  masters  of  the 
said  school  were  appointed  annually,  and  that  the  same 
masters  had  been  re-appointed  unless  where  they  had 
expressed  a  wish  or  intention  to  retire,  and  that  no  child 
or  children  had  ever  been  admitted  into  the  said  school 
whose  parents,  relatives,  or  guardians  did  not  at  the  time 
of  such  admission  bon&  fide  reside  within  one  or  other  of 
the  said  parishes  of  St.  Olave  and  St.  John,  and  that 
before  any  child  was  admitted  a  certificate  was  invariably 
required  to  be  produced  and  delivered  to  the  master, 
signed  by  two  respectable  householders  living  in  one  of 
the  said  parishes,  specifying  the  name  and  age  of  the 
youth,  and  of  what  parish,  and  also  the  name  and  place 
of  residence  of  his  parents  or  guardians,  and  how  long 
rerident  there ;  but  that  in  several  instances  after  such 
children  had  been  so  admitted,  their  parents,  relations,  or 
guardians  having  quitted  the  parish,  such  children  had 
continued  to  receive  the  benefit  of  education  at  the  said 
school:  and  that  previously  to  the  year  18S4,  the  then 
existing  school  could  not  provide  accommodation  for  a 
greater  number  than  250  scholars,  which  up  to  that  time 
was  the  limited  number ;  but  that  in  the  year  1824,  the 
governors  caused  an  additional  or  branch  school  to  be 
erected  in  St.  Olave's  parish,  in  consequence  whereof  the 
number  of  admissions  had  from  time  to  time  increased  up 
to  600  or  thereabouts,  and  there  was  then  in  the  said 
branch  school  250  scholars,  and  in  the  classical  or  upper 


278  CASES  IN  CUANCfiRYy 

school  317  scholars^  making  a  total  number  of  567 ;  and 
that  in  the  Latin  or  upper  school  there  was  one  head 
master  who  was  a  master  of  arts,  and  also  three  under* 
masters  and  ushers ;  and  that  in  the  said  branch  school 
there  was  one  English  master  and  also  one  usher  or  as- 
sistant, and  that  such  masters  respectively  had  such 
salaries  and  allowances  as  the  governors  at  the  annual 
election  of  officers  adjudged  to  be  reasonable  and  proper : 
and  he  further  found,  that  the  number  of  children  who 
were  taught  Latin  were  then  100,  of  whom  30  were  also  in- 
structed in  Greek,  and  that  several  exhibitions  had  been 
granted  by  the  governors  of  different  amounts  and  for 
different  periods  to  several  of  the  scholars  :  and  the  said 
Master  further  found,  that  it  was  the  custom  at  the  an- 
nual election  of  warden  to  appoint  the  last  elected  governor 
into  that  office,  which  was  attended  with  labour,  respon* 
sibility,  and  expense  in  collecting  and  getting  in  the  rents 
of  the  various  tenants,  being  upwards  of  100  in  number ; 
and  that  the  sum  of  100/.  had  been  usually  allowed  to 
such  warden  out  of  the  charity  funds  in  part  discharge  of 
the  expenses  of  refreshment  on  the  examination  day,  and 
of  four  quarterly  dinners,  and  when  no  new  governor  had 
been  elected  in  the  preceding  year,  the  senior  governor 
was  immediately  chosen  warden  a  second  time,  and  in  such 
case  the  current  expenses  of  that  year  were  paid  out  of 
the  charity  funds  instead  of  the  said  allowance  of  100/., 
at  one  of  which  quarterly  meetings  annually  held  in  the 
month  of  March  the  warden  and  officers  were  elected : 
that  at  another  of  such  quarterly  meetings  commonly  held 
about  Midsummer,  there  was  a  public  examination  of  the 
scholars,  and  that  at  another  meeting  commonly  held  on 
the  17th  November  (being  the  anniversary  of  Queen 
Elizabeth's  accession  to  the  throne),  there  was  a  public 
exhibition)  and  recitations  in  Greek,  Latin,  and  English 
by  the  scholars;  at  both  of  which  meetings  in  March  and 
November,  the  rectors  and  curates  of  the  two  parishes, 
and  the  schoolmastersj  ushersi  churchwardensi  vestry 
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clerks,  and  the  parish  clerks  of  both  parishes,  with  a  few 
of  the  most  respectable  inhabitants,  were  invited  to  partake 
of  a  dinner,  but  that  the  100/.  appropriated  for  the  purpose 
as  aforesaid  did  not  cover  more  than  one-half  the  expense, 
and  the  residue  had  been  uniformly  paid  by  the  warden  for 
the  time  being  out  of  the  said  charity  funds,  except  only 
when  he  served  a  second  year  as  aforesaid.    And  the  said 
Master  further  found,  that  several  small  sums  of  money  were 
from  time  to  time  paid  out  of  the  charity  funds  bequeathed 
for  that  purpose  to  infirm,  decayed,  and  poor  parishioners, 
who  were  considered  objects  of  the  charity,  and  within  the 
meaning  of  the  charter  of  Charles  the  Second,  and  the 
two  several  sums  of  40/.  each  were  paid  annually  in  aid 
of  a  girl's  charity  school  in  each  of  the  said  parishes,  and 
unconnected  with  the  said  Free  Grammar  School ;  and 
occasionally  in  times  of  inclement  weather  in  the  winter 
season,  certain  parts  of  the  charity  funds  had  been  laid 
out  in  coak  and  money  for  the  necessitous  poor.    The 
Master  by  his  said  report  then  stated  that  he  approved  of 
the  following  scheme  of  the  several  alterations  to  be  made 
in  the  management  of  the  said  school  and  charity  and  in 
the  disposition  of  the  funds  thereof. — 

Ist.  That  no  voluntary  sale  or  exchange  of  any  part  of 
the  freehold  property  belonging  to  the  said  charity  be 
made  without  application  to  and  the  sanction  of  the  Court 
of  Chancery. 

Sd.  That  no  other  building  or  buildings  than  those 
contemplated,  viz.  a  house  for  the  usher  and  a  messenger's 
lodge,  near  or  contiguous  to  the  classical  school,  shall  be 
erected  and  made  at  the  expense  of  the  charity  upon  any 
part  of  the  charity  property  which  shall  exceed  the  sum 
of  500/.,  without  the  sanction  of  the  said  Court  on  appli- 
cation being  first  made  for  that  purpose. 

3d.  That  whenever  it  shall  happen  that  a  governor 
should  inhabit  elsewhere  without  the  parishes  of  St.  Olave 
and  St.  John  in  Southwark,  and  from  thence  with  his 
household  should  depart  and  cease  to  carry  on  business 
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or  pay  rates  tbereiiii  then  another  meet  or  fit  and  proper 
person,  who  shaU  be  an  inhabitant  of  the  said  parishesior 
one  of  them,  or  be  rated  therein,  shall  be  elected  to  succeed 
to  the  office  of  governor  in  the  place  or  stead  of  such 
governor  so  inhabiting  without  the  said  parishes  as  afore- 
said. 

4th.  That  all  lettings  and  leases  of  the  charity  property 
be  made  by  tender,  and  publicly  advertised,  twice  or 
oftener,  in  two  of  the  principal  London  newspapers,  and 
by  handbills  circulated  and  put  up  in  the  said  parishes  of 
St.  Olave  and  St.  John,  and  also  in  some  public  or  con- 
spicuous part  or  parts  of  the  said  school,  at  least  fourteen 
days  previously  to  such  lettings,  and  that  no  lease  be 
granted  for  any  term  exceeding  twenty-one  years,  in  pos- 
session and  not  in  reversion  (except  in  the  case  of  any 
messuages  or  buildings  greatly  dilapidated,  or  of  vacant 
ground  desirable  for  building,  where  it  shall  be  deemed 
more  advantageous  to  the  charity  to  let  for  a  longer  term 
than  twenty-one  years  on  lease  for  building  or  repairs), 
and  that  the  best  rent  be  reserved  and  taken  in  all  such 
leases  or  lettings,  regard  being  had  to  the  respectability 
of  the  proposed  tenants  or  lessees,  but  that  no  premiums 
be  taken  upon  the  grant  of  any  such  lease,  except  in  the 
case  of  public  houses ;  all  which  leases  so  to  be  granted 
shall  contain  covenants  to  repair  and  to  repay  the  amount 
paid  by  the  lessors  for  insuring  the  premises,  and  all 
other  necessary  and  proper  covenants,  and  as  to  the  public 
houses,  covenants  for  preservation  of  the  licenses  thereof; 
«but  if  the  property  cannot  be  let  by  tender,  then  the 
governors  to  be  at  liberty  to  demise-  or  lease  the  same  at 
their  discretion. 

6th.  That  no  lease  or  letting  of  any  part  of  the  charity 
estates,  except  by  public  tender,  shall  be  made  to  any 
governor. 

6th.  That  in  case  any  existing  or  future  lease  or  leases 
of  property  belonging  to  the  charity,  or  any  part  of  the 
charity  property  shall  hereafter  be  acquiredj  purchased, 
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conveyed,  or  assigned  to  or  in  trust  for  or  otherwise  for 
the  benefit  of  any  governor  or  governors,  unless  by  gift 
or  devise,  then  he  or  they  shall  immediately  thereupon 
cease  to  be  such  governor  or  govemors,  and  another  or 
others  be  appointed  in  his  or  their  place  or  stead. 

7th.  That  the  school  lately  built  by  the  governors 
situate  in  Bermondsey  Street,  shall  be  called  "  The  Clas- 
sical School,"  and  that  the  branch  school  lately  erected 
in  Magdalen  Street  shall  be  called  ^'  The  English  School,'* 
and  that  there  shall  be  in  such  classical  school  at  the 
least  one  master  and  two  ushers,  and  that  there  shall  be 
in  such  English  School  at  the  least  one  master  and  one 
usher. 

8th.  That  a  sum  of  100/.  a-year,  at  the  least,  shall  be 
allowed  for  apprenticing  out  such  poor  scholars  as  may 
apply,  to  fit  and  proper  trades  or  businesses  on  their  leaving 
school,  as  the  governors,  at  a  meeting  or  meetings  duly 
convened  from  time  to  time,  may  think  most  beneficial, 
and  that  due  publicity  of  such  provision  be  given  in  the 
said  schools. 

9th.  That  four  exhibitions,  not  exceeding  80/.  per 
annum  each,  at  either  of  the  universities  at  Oxford  or 
Cambridge,  be  allowed  for  scholars  from  the  said  classical 
school  who  may  be  desirous  of  taking  the  benefit  thereof, 
being  deemed  by  the  examiners  of  the  said  school  to  be 
properly  qualified,  and  that  upon  occasion  of  filling  up 
every  exhibition,  public  notice  thereof  be  given  and  cir- 
culated within  the  said  parishes  of  St.  Olave  and  St.  John, 
and  by  notices  affixed  on  some  conspicuous  part  or  parts 
of  the  said  schools  and  premises  one  month  at  least  pre- 
viously to  filling  up  such  exhibition,  in  order  to  invite 
and  encourage  more  of  the  scholars  to  take  the  benefit  of 
such  exhibitions,  it  appearing  that  only  five  exhibitions 
have  been  granted  or  applied  for  in  the  last  thirty-six 
years. 

10th.  That  an  annual  sum  of  100/.  at  the  least  be  paid 
and  dtstributed  to  and  among  such  infirm,  decayedi  and 
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poor  parishioners^  inhabitants  of  the  said  parishes,  as  do 
not  receive  parochial  relief  either  in  moneyi  clothes,  bread, 
coals,  or  otherwise,  and  at  such  times  and  in  such  pro- 
portions as  the  governors,  at  meetings  duly  convened  for 
that  purpose,  shall  deem  most  beneficial. 

11th.  That  the  governors  having  for  several  years  past 
nominally  appointed  some  part  of  the  funds  to  the  support 
of  a  girFs  school  in  each  of  the  said  parishes,  be  allowed 
in  future  to  give  to  such  schools  such  sum  as  they  shall  in 
their  dbcretion  think  fit,  but  not  exceeding  to  each  school 
the  annual  sum  of  50/. 

12th.  That  an  annual  sum  of  100/.  be  paid  or  allowed 
to  the  warden  for  the  time  being  for  or  towards  the  ex- 
penses for  which  the  same  has  heretofore  been  paid  to 
him,  and  particularly  on  the  occasion  of  the  public  exami- 
nation of  the  scholars. 

13th.  That  four  clear  days  notice  in  writing  of  all  meet- 
ings of  the  governors  be  given  to  them  respectively,  and 
that  in  such  notice  it  shall  be  stated,  as  far  as  practicable, 
the  particular  purpose  and  object  of  the  intended  meeting, 

14th.  That  the  first  or  head  master  in  each  of  the  said 
schools  shall,  on  the  assembling  of  such  scholars  after  the 
Christmas  and  Midsummer  vacations,  or  within  one  week 
thereafter,  call  over  a  roll  or  list  of  all  the  boys  in  their 
respective  schools,  and  inquire  from  each  boy  whether  his 
parent  or  parents  reside  in  either  of  the  said  parishes  of 
St.  Olave  and  St.  John,  and  if  it  shall  be  found  that  the 
parent  or  parents,  or  families  or  relatives  of  any  of  such 
boys  are  not  resident  within  either  of  the  said  parishes, 
the  master  shall  report  the  fact  to  the  governors  at  their 
next  meeting,  who  shall  thereupon  (if  they  see  just  cause) 
cause  the  removal  of  any  such  boy  or  boys  from  the  said 
school  (except  only  in  the  case  of  an  orphan  child,  who 
may  be  still  permitted  to  continue.) 

The  cause  coming  on  to  be  heard  upon  further  directions 
before  the  Vice-Chancellor  on  the  17th  March,  1S37,  his 
Honor  ordered  that  the  said  scheme  for  the  management  of 
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the  school  and  charity,  and  the  disposition  of  the  funds 
thereof  in  the  pleadings  mentioned^  should  be  varied  in  the 
third  article,  by  directing  that  whenever  it  should  happen 
that  a  governor  should  inhabit  elsewhere  without  the  pa- 
rishes of  St.  Olave  and  St.  John  in  Southwark,  or  from 
thence  with  his  household  should  depart  and  cease  to  carry 
on  business  or  pay  rates  therein,  then  another  meet  or  fit 
and  proper  person,  who  should  be  an  inhabitant  of  the  said 
parishes,  or  one  of  them,  or  be  rated  therein,  who  should 
be  conformable  to  the  doctrine  of  the  Church  of  England, 
should  be  elected  to  succeed  to  the  office  of  governor  in 
the  place  or  stead  of  such  governor  so  inhabiting  without 
the  parishes  as  aforesaid :  and  that  the  sixth,  seventh,  and 
fourteenth  articles  of  the  said  scheme  should  be  omitted : 
and  in  all  other  respects  it  was  ordered  that  the  said 
scheme  should  be  established  and  carried  into  execution ; 
and  in  all  other  respects  it  was  ordered  that  the  manage- 
ment of  the  said  school  and  charity,  and  the  disposition  of 
the  funds  thereof,  should  be  carried  into  execution  ac- 
cording to  the  charters  and  act  of  parliament  in  the 
Master's  report  mentioned. 

Mr.  Temple^  Mr,  Cooper^  and  Mr.  Anderdan  for  the 
relators ;  Mr.  Knight  for  the  defendants. 


AxTOBNEY-GENfiRAL  t;.  IRONMONGERS    CoMPANY. 

v.c. 
(Margaret  Dane's  CharUy.)  June  3, 

1837. 

Margaret  Dane,  widow  of  William  Dane  of  London,  scheme  for  ap- 
citizen  and  ironmonger,  by  her  will  dated  the  16th  May,  jj^^ri/^fund* 
1579,  gave  and  bequeathed  to  the  master  and  wardens  of  left  for  loans  to 
the  Company  of  Ironmongers  of  the  city  of  London  the  of  a°com^^y° 
sum  of  2000/.,  to  the  use  and  commodity  of  the  said  Com-  {^"^jf '*** '**' 
pany  for  ever,  upon  intent  and  condition  and  purpose  that 
the  said  master  and  wardens,  with  six  of  the  substantialest 
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of  the  said  Company^  should  immediately  at  the  receipt 
thereof  put  in  sufficient  bond  to  her  executor  and  the 
lord  mayor^  and  six  of  the  grey  cloaks  (aldermen)  for  the 
time  beingi  that  they  or  their  assigns  should*  within  eight 
and  twenty  days  next  after  the  receipt  of  the  ssdd  money, 
disburse  and  pay,  or  cause  to  be  disbursed  and  paid,  to 
twenty  young  men  of  the  said  Company  of  Ironmongers, 
being  of  honest  name  and  fame,  occupiers  and  inhabitants 
of  the  said  city  of  London  or  suburbs  of  the  same,  being 
freemen  of  the  Company  of  Ironmongers,  always  retailers 
of  linen-cloth  to  be  preferred  before  others,  to  be  named 
and  appointed  by  the  said  master  and  wardens  and  six 
others  of  the  said  Company  of  Ironmongers  for  the  time 
being,  or  the  most  part  of  them,  the  same  sum  of  SOOOl. 
(that  is  to  say)  to  every  one  of  the  same  twenty  poor  young 
men  100/.  the  piece,  to  have  and  to  occupy  the  same  for 
the  space  and  term  of  three  years  then  next  ensuing  to 
their  most  profits,  commodity  and  advantage,  they  and 
every  of  them  twenty  young  men  first  finding  the  master 
and  wardens  and  the  other  six  before-named  for  the  time 
being,  sufficient  sureties  and  sufficient  pawne  for  the  pay- 
ment thereof  at  the  end  of  the  said  three  years :  to  the  in- 
tent that  the  said  master  and  wardens  and  the  six  other 
of  the  most  substantial  for  the  time  being,  their  successors 
or  assigns,  should,  upon  the  receipt  of  the  2000Z.  at  the 
end  of  the  said  three  years,  deliver  the  said  sum  of  3000/. 
within  twenty-eight  days  then  next  ensuing  to  other 
twenty  poor  young  men  of  the  said  Company  of  Ironmon«> 
gers  being  of  the  same  condition  as  aforesaid,  and  putting 
in  sufficient  sureties  or  pawne  for  the  repayment  of  the 
same  at  the  three  years  end  as  aforesaid ;  and  this  manner 
of  delivery  of  the  said  2000Z.  to  twenty  poor  young  men 
of  the  Company  of  Ironmongers  as  aforesaid  for  three 
years,  so  from  three  years  to  three  years,  the  said  testatrix 
willed,  by  God's  help,  to  have  continuance  in  the  said 
Company  for  ever.  Also  she  willed  that  the  said  Com* 
pany  of  Ironmongers  should,  in  consideration  of  the  bene- 
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fit  of  the  said  2000/.,  before  the  receipt  thereof  put  in 
sufficient  sureties  to  her  executor,  the  said  mayor  and  six 
of  the  grey  cloaks  for  the  time  being,  that  they  should 
yearly  for  ever  within  certain  months  after  the  receipt  of 
the  said  2000/.,  pay  out  in  legacies  the  sum  of  100/.  to  be 
distributed  by  them,  viz.,  that  is  to  say,  to  Christ's  Hos- 
pital, St.  Bartholomew's  Hospital,  and  St.  Thomas's  Hos- 
pital in  Southwark  to  each  10/.,  amounting  to  SOL  to  be 
paid  unto  each  of  them  5/.  every  half  year  for  ever.  Also 
she  willed  that  the  said  Company  should  pay  10/.  yearly 
forever,  to  be  distributed  at  their  discretion  to  twenty 
poor  maids,  within  every  year,  at  the  days  of  their  marri- 
age. Also  she  willed  that  they  should  pay  10/.  yearly  for 
ever  to  the  Universities  of  Oxford  and  Cambridge,  viz, 
to  each  5/.  for  the  relief  and  bringing  up  in  learning  of  two 
poor  scholars,  the  one  to  be  in  Oxford  and  the  other  in 
Cambridge.  The  houses  in  which  they  should  be  brought 
up  to  be  named  at  the  discretion  of  her  executors.  And 
she  willed  that  the  said  money  should  come  amongst  all 
the  poor  scholars  of  the  said  houses,  that  he  that  had  it 
the  one  year  should  not  have  it  the  next  again,  but  to  come 
through  the  whole  number  of  the  poor  scholars,  and  then 
to  revert  again  orderly.  Furthermore  she  willed,  that  the 
said  Company  of  Ironmongers  should  employ  in  bread  and 
beef,  to  be  bought  at  the  best  hand  every  year  for  ever, 
the  sum  of  10/.,  the  same  to  be  distributed  and  divided  at 
the  discretion  of  the  master  and  wardens  of  the  said  Com- 
pany amongst  the  prisoners  in  the  houses  after-named, 
that  is  to  say,  Newgate,  Ludgate,  the  two  Compters,  the 
Queen's  Bench,  the  Marshalsea,  the  White  Lion  in 
Southwark,  and  the  Convict  House  at  Westminster. 
Furthermore  she  willed  that  the  said  Company  should  pay 
6L  a  year,  to  be  paid  25s.  every  quarter  of  a  year,  for 
ever,  towards  the  maintenance  of  a  school  to  be  erected  at 
Bishop's  Stortford,  and  if  it  so  chanced  that  the  said 
school  went  not  forward,  then  she  willed  that  the  said  5/. 
should  be  distributed  quarterly  to  the  poor  people  of  the 
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same  parish  for  ever.  Also  she  willed  that  the  said  Com- 
pany  should  provide  and  buy  for  the  poorest  people  of 
the  twenty-four  wards  in  London,  at  the  best  hand,  1S,000 
faggots  every  year  for  ever,  the  same  to  be  distributed  to 
each  ward  part  and  part  alike,  at  the  discretion  of  the 
Master  and  Wardens  of  the  said  Company  at  two  several 
times  of  the  year,  (that  is  to  say)  the  one  half  at  Christmsi 
and  the  other  half  at  Hallowtide,  Moreover  she  willed 
that  the  said  Company  of  Ironmongers  should  yearly  for 
ever  bestow  10/.  upon  a  dinner,  to  be  made  at  their  hall 
the  same  day  as  it  should  please  Grod  to  call  her  out  of 
this  transitory  life,  at  which  dinner  she  willed  that  the 
Company  should  be  assembled  according  to  their  accus- 
tomed order  at  their  other  feasts.  Provided  always,  that 
if  the  said  Company  of  Ironmongers  should  refuse  or  neg- 
lect to  put  in  sufficient  sureties  for  the  said  2000/.,  and 
the  performance  of  all  the  legacies  therein  by  her  enjoined 
them  to  pay  in  consideration  of  the  said  90001.  according 
to  that  her  last  will  and  testament,  then  her  mind  and  will 
was  that  they  should  not  have  the  said  9000/.,  but  that 
the  said  SOOO/.  should  be  paid  to  the  Company  of  Mercers, 
and  in  case  they  refused,  then  to,  &c.  &c. 

By  a  codicil  dated  the  Sd  September,  1679,  the  said 
testatrix  directed  that  the  sum  to  be  paid  by  the  yoiing 
men  as  interest  for  the  loans  should  not  be  more  than  5 
per  cent,  per  annum. 

By  the  decree  made  on  the  hearing  of  the  above  in- 
formation  by  his  Lordship  the  Master  of  the  Rolls,  the 
30th  November,  1836,  it  was  referred  to  the  Master  in 
rotation  to  settle  and  approve  of  a  scheme  for  the  lending 
out  of  the  said  sum  of  3000/.,  and  for  the  application  of 
the  interest  thereof  to  the  several  charitable  trusts  and 
purposes  in  the  said  will  expressed,  as  near  as  might  be, 
having  regard  to  the  said  will,  save  as  to  the  sum  of  10/. 
for  a  dinner  which  was  to  be  in  the  discretion  of  the  said 
Company :  And  it  was  ordered,  that  it  should  be  referred 
to  the  said  Master  to  tax  the  relator's  costs  of  the  suit  as 
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between  party  and  party:  And  it  was  ordered,  that  the 
same  when  so  taxed  should  be  paid  by  the  defendants : 
And  it  was  ordered  that  the  said  Master  should  also  tax 
and  settle  the  relator's  extra  costs  as  between  solicitor  and 
client :  And  it  was  ordered,  that  such  extra  costs  when 
80  taxed  and  settled  should  be  paid  by  the  said  defend- 
ants out  of  the  charity  property  in  their  hands  (a) :  And  his 
Lordship  reserved  the  consideration  of  all  further  direc* 
tions  and  of  the  subsequent  costs  of  the  suit  until  after 
the  said  Master  should  haye  made  his  report. 

The  Master  made  his  report,  dated  the  20th  March, 
1837,  and  the  scheme  thereby  approved  of  by  him  was 
the  ensuing : — 

Ist.  That  so  much  of  the  said  sum  of  2000/.  mentioned 
in  the  said  decree,  as  shall  remain  after  payment  of  the 
relator's  extra  costs  and'  the  subsequent  costs  of  this  suit, 
be  set  apart  as  a  fund  to  be  called  the  ''  Loan  Fund,  bear- 
ing Interest,"  and  that  the  management  of  the  said  fund 
and  all  matters  incidental  thereto,  be  vested  in  the  said 
Company  for  the  time  being. 

2d.  That  the  residue  of  the  said  sum  of  2000/.,  after 
payment  of  the  said  costs,  be  lent  or  advanced  as  or  by 
way  of  loans  to  young  freemen  of  the  said  Company  (but 
poor  young  freemen  of  the  said  Company,  occupiers  and 
inhabitants  of  the  city  of  London  or  the  suburbs  thereof, 
and  such  who  may  be  retailers  of  linen-cloth,  are  to  be 
preferred),  in  sums  of  100/.  and  upwards  but  not  exceed- 
ing 300/.  to  each  freeman  (&)  for  five  years,  bearing  interest 
at  5  per  cent.,  upon  bond,  with  two  or  three  good  sureties 

(a)  See  Altomy-General  v.  Berwick-upon-Tweed  Ccrpuratum, 
Tamlyn,  239,  and  Attorney-General  v.  QoldmUlu  Company t  cited 
1  Keen,  495,  502,  and  reported  post,  page  292. 

(6)  In  the  Attorney 'General  v.  Mercers'  Company,  2  Mylne  & 
Keen,  654,  numerous  legacies  had  in  the  16th  and  17th  centuries 
been  bequeathed  for  the  purpose  of  being  lent  out  to  young  free- 
men of  the  Company,  in  sums  varying  from  51.  to  200/.  The 
Kbeme,  as  sanctioned  by  the  Court,  provided  that  for  the  future 
the  sums  should  not  be  less  than  100/.  nor  exceed  500/. 
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for  the  repayment  to  be  approved  of  by  the  said  Company 
for  the  time  being. 

3d.  That  each  applicant  for  the  said  loan,  at  the  re- 
spective times  of  the  same  being  made,  give  a  bond  with 
two  or  three  sureties,  as  may  be  required,  whereby  they 
shall  become  jointly  and  severally  bound  to  the  master  and 
wardens  and  six  others  of  the  said  Company,  by  name,  for 
the  time  being,  in  a  penalty  of  double  the  amount  of  the 
sum  borrowed,  conditioned  for  the  payment  of  the  said 
principal  sum  within  three  calendar  months  from  tbe  lend- 
ing thereof:  but  the  calling  in  of  the  said  loan  is  not  to  be 
made,  nor  the  said  bond  put  in  force,  until  the  expiration 
of  five  years  from  the  date  thereof,  unless  it  shall  be  mani- 
fest to  the  said  Company  upon  good  grounds  that  any  of 
the  obligors  or  sureties  are  not  responsible,  or  are  unable 
to  satisfy  the  same,  in  which  case  it  shall  be  lawful  for  the 
said  Company  to  call  in  the  money,  and  in  case  of  non- 
payment to  put  the  said  bond  in  force,  unless  the  bor- 
rower, being  or  continumg  solvent,  can  procure  another 
surety  or  other  sureties  of  substance  as  the  case  may  re- 
quire and  the  Company  shall  judge  necessary;  and  in  the 
event  of  the  borrower  becoming  insolvent  or  in  distressed 
circumstances,  or  in  the  opinion  of  the  said  Company 
unable  to  discharge  the  said  loan,  then  it  shall  be  lawful 
for  the  said  Company  immediately  thenceforth  to  put  the 
said  bond  in  force  against  the  borrower  and  his  sureties, 
or  such  of  them  as  the  said  Company  shall  think  fit. 

4th.  That  on  the  death  of  any  borrower  before  the  said 
five  years  shall  expire,  the  said  Company  shall,  if  they 
shall  see  fit,  call  in  the  money,  and  in  case  of  non-pay- 
ment put  the  bond  in  force  against  his  representatives 
and  sureties,  and  all  persons  liable  thereon. 

5th.  That  in  case  the  whole  or  any  part  of  the  said  sum 
applicable  to  loans  shall  not  be  required  nor  be  advanced 
by  way  of  loan  or  bond  as  aforesaid,  then  the  Company 
may  lend  out  the  same  m  sums  not  exceeding  SOO/.  to  any 
one  freeman,  on  the  mortgage  of  good  freehold,  leasehold. 
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or  other  property  of  ample  value,  without  sureties,  at  5/. 
per  cent,  per  annum  for  five  years. 

6tli.  That  the  respective  borrowers  shall  bear  and  pay 
all  proper  and  necessary  charges  and  expenses  of  and  at- 
tending the  making  and  executing  the  bonds  and  mort- 
gages, and  all  other  matters  relative  thereto. 

7th.  That  in  a  book  to  be  provided  and  kept  by  the 
clerk  of  the  said  Company,  shall  be  entered  the  names 
and  residences  of  the  respective  borrowers  and  their  sure- 
ties, their  profession  or  business,  the  sums  lent,  the  times 
of  making  the  loans  and  also  all  such  other  particulars 
as  may  be  thought  material  or  necessary. 

8tb.  That  once  at  least  in  every  year,  and  also  from 
and  immediately  after  any  of  the  monies  called  in  shall  be 
received,  notice  shall  be  posted  up  in  the  common  hall  of 
the  said  Company,  and  advertised  in  two  or  more  of  the 
London  daily  newspapers  of  the  greatest  circulation,  that 
such  monies  are  ready  to  be  advanced  in  loans  to  freemen 
of  the  Company,  and  in  such  manner  as  is  hereinbefore 
mentioned. 

9th.  That  notice  of  the  said  funds  or  such  part  thereof 
as  is  or  are  now  in  hand,  shall  be  immediately  in  like  man- 
ner posted  up  and  advertised  as  ready  to  be  advanced  on 
loan  to  freemen  of  the  said  Company,  and  at  such  rate  of 
interest  as  aforesaid. 

10th.  That  when  the  whole  or  any  part  of  the  said 
trust  fund  shall  be  in  hand  and  not  immediately  required 
for  loans,  the  same  shall  be  invested  in  exchequer  bills  or 
some  other  convenient  and  tangible  security,  and  the  in- 
terest made  therefrom,  as  also  the  interest  to  arise  from  • 
the  said  loans,  when  and  as  the  same  shall  be  received, 
be  paid  and  applied  to  and  for  the  charitable  objects  and 
purposes  hereinbefore  mentioned,  so  far  as  the  same  will 
extend  rateably  and  in  due  proportion, 

11th.  That  a  fair  proportion  rateably  of  the  yearly  sums 
of  10/.  so  bequeathed  to  each  of  the  said  hospitals,  viz.. 
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Attorney-General  v.  Goldsmiths'  Company, 

(Atte  Hay's  Charity  (a).) 

Infonnatbn,  The  information  stated  that  Thomas  Atte  Hay^  citizen  and  gold- 
smithy  by  his  will  dated  6th  Aprils  1405,  gave  and  devised  to  the 
wardens  and  commonalty  of  the  mystery  of  goldsmiths  in  the 
city  of  London,  after  the  death  of  his  wife,  his  brewhouse  called 
the  Horshened,  with  two  shops  and  a  moiety  of  one  alley  adjacent 
thereto  in  Bowyer  Row,  in  the  parish  of  St.  Martin  within  Lud- 
gate,  as  also  his  tenement  with  the  shops  and  houses  thereupon 
erected,  and  their  appurtenants  thereto  belonging,  called  the 
Horn  on  the  Hoop,  situate  in  the  parish  of  St.  Dunstan  in  Fleet 
Street,  i^espectively  in  his  said  will  described,  to  hold  the  same 
for  ever  in  aid  of  the  subsiduary  increase,  and  better  support 
and  sustentation  of  the  blind,  aged,  and  infirm  members  of  the 
commonalty  of  said  mystery.  That  the  defendants  were  and  their 
predecessors  for  many  years  past  had  been  under  and  by  vir- 
tue of  the  said  will  of  the  said  Thomas  Atte  Hay  seised  and  pos- 
sessed of,  or  well  entitled  to,  the  several  tenements,  messuages, 
or  dwelling  houses  and  hereditaments  in  the  said  will  mentioned, 
and  thereby  devised  as  aforesaid.  That  the  tenements,  mes- 
suages or  dwelling  houses,  and  hereditaments  thereinafler  next 
mentioned  constituted  the  very  tenements,  messuages  or  dwel- 
ling houses,  hereditaments,  and  premises  mentioned  in  and  de- 
vised by  the  said  will  as  aforesaid,  or  otherwise  stood  in  and 
upon  the  land  and  upon  the  sites  of  the  former  ancient  tenements, 
and  messuages  or  dwelling  houses,  that  is  to  say,  &c.  all  which 
said  several  tenements,  messuages,  and  premises  the  said  Corpo- 
ration and  Company  of  Goldsmiths  were  then  seised  and  pos- 
sessed of,  upon  and  subject  to  the  trusts  and  for  the  charitable 
purposes  of  the  said  will  of  the  said  Thomas  Atte  Hay.  That  tiie 
said  several  therein  first  before-mentioned  tenements  or  dwelling 
houses  were  then  let  to  tenants  of  the  said  Company,  and  produced 
in  the  whole  the  yearly  rent  of  390/.  10<.  or  thereabouts,  and  the 
said  several  messuages  or  dwelling  houses  and  premises  in  Fleet 


(a)  See  the  6rst  note,  p.  287  :  Sir  John  Leach's  judgment  on 
this  information  having  been  several  times  referred  to  upon  one 
or  two  points  of  frequent  occurrence,  a  full  report  of  the  case  is 
here  given  from  the  papers  in  the  cause  and  the  short-hand 
writer's  notes. 
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Street  were  then  let  to  tenants  of  the  said  Company,  and  pro- 
duced in  the  whole  the  yearly  rent  of  370/.,  which,  together  with 
the  said  yearly  sum  of  390/.  10;.  thereinbefore  mentioned  consti- 
tuted an  annual  income  of  760/.  10;.  or  thereabouts,  applicable, 
and  which  it  had  been  and  was  the  duty  of  the  said  defendants 
faithfully  to  apply,  to  and  for  the  trusts  and  charitable  purposes 
of  the  said  will  of  the  said  Thomas  Atte  Hay,  so  far  as  the  same 
were  in  any  manner  capable  of  being  carried  into  effect.  That 
the  said  defendants  and  their  predecessors  having  in  manner 
aforesaid  become  seised  and  possessed  of,  or  otherwise  acquired, 
the  said  several  before  mentioned  messuages,  tenements,  here- 
ditaments, and  premises,  had  received,  and  the  said  defendants 
were  then  in  possession  of,  the  rents  and  profits  thereof  to  a  large 
amount  in  the  whole.  That  the  said  Corporation  and  Company 
of  Goldsmiths  were  also  seised  of  or  otherwise  well  entitled  to 
and  possessed  of  other  lands,  messuages,  tenements,  and  heredita- 
ments, property,  and  funds  also  devoted  and  applicable  to 
charitable  trusts  and  purposes  for  the  relief^  support,  and  susten- 
tation  of  the  infirm  members  of  the  said  Company  similar  to, 
and  corresponding  with,  the  trusts  and  purposes  of  the  said  will 
of  the  said  Thomas  Atte  Hay ;  and  that  amongst  others  there 
were  certain  charitable  estates  or  funds  vested  in  them  or  under 
their  control,  known  and  designated  as  the  charities  of  Robert 
Butler  and  William  Walker,  but  the  particulars  thereof  were 
unknown  to  the  relators,  all  information  respecting  the  same  be- 
ing refused  and  withheld  by  the  said  defendants.  That  notwith- 
standing the  large  amount  of  the  annual  income  of  the  said 
charitable  foundation  of  the  said  Thomas  Atte  Hay,  and  also  of 
the  other  like  charitable  funds  received  by  the  said  defendants, 
they  had  only  applied  a  very  small  and  inconsiderable  annual 
sum,  that  is  to  say,  the  annual  sum  of  27/.  6s,  or  thereabouts,  in 
and  towards  the  aid,  relief,  and  better  support  and  sustenta- 
tion  of  the  blind,  aged,  and  infirm  members  of  the  said  Com- 
pany, according  to  the  charitable  trusts  and  purposes  of  the  said 
will  as  aforesaid.  That  in  one  of  the  books  of  the  said  Cor- 
poration and  Company,  there  was  an  entry  of  the  annual  sum  of 
27/.  6s.  as  being  paid  or  allowed  to  a  certain  settled  pension 
fund,  which  was  therein  expressed  and  entitled  as  being  a  pay- 
ment on  account  of  the  charities  of  Thomas  Atte  Hay,  Robert 
Butler,  and  William  Walker,  which  was  the  only  application  of 
the  rents  and  profits  of  the  said  messuages,  tenements,  and  pre- 
mises derived  under  the  will  of  the  said  Thomas  Atte  Hay  that 
had  been  for  a  long  time  past  made  by  the  said  defendants  in 
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performance  of  the  said  charitable  trusts  and  purposes,  and  the 
said  Corporation  and  Company  of  Goldsmiths  for  the  time  being* 
and  defendanu,  the  present  Corporation  and  Company,  had 
wrongfully  and  in  breach  and  violation  of  the  charitable  tmsts  in 
them  reposed,  converted,  applied,  and  appropriated  all  the  resi- 
due and  surplus  of  the  rents  and  profits  to  their  own  use  and 
purposes,  and  as  part  of  their  general  funds  and  property,  to  a 
large  amount  in  the  whole  in  each  year,  though  they  alleged  that 
in  fact  the  whole  of  the  rents  and  income  of  the  said  charity  had 
been  applied  to  some  charitable  purposes.  That  if  the  said  de- 
fendants had  applied  any  further  or  other  sums  than  the  said 
before  mentioned  sum  of  27L  6s.,  the  same  were  derived  from 
divers  other  estates,  funds,  and  property  acquired  by  and  vested 
in  them  by  means  of  other  gifts,  conveyances,  or  devises  thereof 
to  and  for  charitable  trusts  and  purposes,  so  that  so  far  from  the 
whole  of  the  said  rents  and  profits  of  the  said  estates  and  pre- 
mises being  in  fact  applied  and  appropriated  by  defendants  in  aid, 
relief,  and  the  better  support  and  sustentation  of  the  infirm  mem- 
bers of  the  said  Goldsmiths'  Company,  all  the  surplus  beyond 
the  said  sum  of  27^.  6#.,  or  at  all  events  the  greater  part  thereof, 
had  been  applied  and  made  available  to  the  general  corporate 
purposes  of  the  defendants ;  and  so  it  would  appear  if  the  said 
defendants  would  set  forth,  as  they  ought  to  do,  a  full  statement 
and  account  of  all  and  every  the  sums  and  sum  of  money  by 
them  all^^  to  have  been  and  to  be  so  applied  and  appropriated 
in  and  towards  the  relief  and  support,  or  otherwise  to  the  benefit 
and  advantage  of  the  poor  members  of  the  said  Company,  with 
all  material  particulars  relating  thereto ;  and  also  in  like  manner 
set  forth  a  full  and  particular  statement  and  description  of  all, 
each,  and  every  the  estates,  funds,  and  property  vested  in  them 
to  and  for  charitable  trusU  and  purposes  for  the  relief  of  poor 
members  of  the  said  Company,  besides  and  other  than  the  said 
estates  and  premises  so  devised  by  the  said  will  of  the  said 
Thomas  Atte  Hay,  with  all  material  particulars  relating  to  the 
same,  and  also  in  like  manner  set  forth  how  and  by  and  under 
what  gifls,  devises,  conveyances,  and  assurances,  and  by  what 
deeds,  wills,  and  instruments  the  same  became  and  were  vested 
in  the  said  defendants,  together  with  all  material  particulars  re- 
lating to  such  last-mentioned  matters.  That  defendants  ought 
to  set  forth  a  full,  true,  and  particular  description  and  rental  of 
all  and  every  the  messuages  or  dwelling  houses,  tenements, 
estates,  and  premises  which  they  were  seised  or  possessed  of 
or  entitled  to,  and  which  were  in  any  manner  acquired  by  or 
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vested  in  them  under  and  by  virtue  of  the  said  will  of  the 
said  Thomas  Atte  Hay,  or  otherwise  on  account  or  in  respect 
of  or  belonging  to  the  said  charity  or  charitable  trusts:,  and 
also  a  like  description  and  rental  of  all  other  estates  and  pro- 
perty whatsoever  in  any  manner  vested  in  them  to  tlie  like 
charitable  trusts  and  purposes,  distinguishing  the  same  re- 
spectively, and  setting  forth  where  the  same  and  every  part 
thereof  were  situate,  and  the  yearly  value  of  each  particular 
thereof,  and  in  whose  occupation  the  same  and  every  part  thereof 
were,  and  of  what  yearly  or  other  rent  or  rents,  and  all  other 
material  particulars  relating  to  the  premises  and  in  any  manner 
tending  to  the  better  manifestation  and  discovery  of  the  matters 
aforesaid.  That  the  said  defendants  had  not  kept  any  distinct  or 
separate  account  of  the  rents  and  income  and  of  the  particular 
application  thereof,  and  had  not  made  any  distinct  or  specific 
appropriation  thereof  to  the  particular  use  of  the  blind,  aged, 
and  infirm  members  of  the  said  Company,  and  had  never  made 
any  particular  distribution  of  the  said  charity  funds  as  they 
ought  to  have  done,  but  they  had  improperly  blended  and  mixed 
up  in  one  and  the  same  account  the  accounts  of  the  rents  and  in- 
come of  the  said  charity  estate,  not  only  with  the  rent  and  income 
of  other  charity  estates,  but  also  of  their  own  estates  vested  in 
them  for  general  corporate  purposes,  and  had  carried  the  whole 
to  one  general  account  or  fund,  and  one  general  administration  : 
And  if  they  had  (as  they  alleged)  applied  and  expended  the 
whole  of  the  said  rents  and  income  of  the  said  charity  to  and  in 
charitable  uses,  yet  that  they  had  not  applied  the  same  to  the  use 
of  the  blind,  aged,  and  infirm,  but  had  mixed  up  and  blended 
the  rents  and  income  of  the  said  charity  property  with  other 
funds  belonging  to  charity,  and  applied  the  whole  funds  indiscri- 
minately, so  that  the  rents  and  income  of  the  said  charity  had 
been  improperly  applied,  if  not  to  their  general  corporate  pur- 
poses, at  all  events  to  other  uses  and  purposes  not  agreeable  to 
the  said  testator's  trust  and  purpose  in  that  behalf;  and  it  could 
not  be  ascertained  whether  the  said  defendants  bad  applied  the 
rents  and  income  of  the  said  charity  even  to  charitable  purposes 
generally,  without  taking  an  account,  not  only  of  the  rents  and 
income  of  other  charities,  but  also  of  the  rents  and  income  of 
their  general  corporate  funds  and  of  the  application  thereof:  so 
that  it  had  become  necessary  that  the  due  and  proper  applica- 
tion of  the  rents  and  income  of  the  said  charity  estate  for  the  fu- 
ture should  be  regulated  so  as  to  secure  the  due  appropriation 
of  the  same  to  the  proper  objects,  and  to  afibrd  the  proper  means 
of  ascertaining!  investigating,  and  checking  for  the  future  the  ap- 
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plication  and  appropriation  thereof.  That  said  defendants  ought 
to  set  forth  a  full,  true,  and  particular  account  of  all  and  every 
sum  and  sums  of  money  received  by  them  or  their  predecessors, 
or  by  any  other  person  or  persons,  by  their  or  either  of  their 
order,  or  for  their  or  either  of  their  use,  for  or  in  respect  of  the 
said  rents  and  profits,  interest  or  income  of  all,  each,  and  every 
said  before-mentioned  messuages  or  dwelling  houses,  estates  and 
premises,  and  all  other  said  charity  estates  and  other  property 
and  effects  belonging  or  appertaining  to  said  charitable  trusts 
and  purposes,  aud  when  and  from  whom^  and  for  what  in  parti- 
cular all  and  every  such  sums  were  respectively  received  ;  and 
also  an  account  of  all  and  every  sum  and  sums  of  money  which 
had  ever  been  paid  by  them  or  their  predecessors,  or  by 
any  other  person  or  persons,  by  their  order,  or  for  or  on  the 
account  of  them  or  either  of  them,  in  performance  and  execution 
of  the  trusts  and  purposes  of  said  will  or  otherwise,  in  and 
towards  the  support  of  said  charity,  and  when  and  to  whpm  and 
in  what  manner,  and  for  what  particular  purposes,  all  and  every 
such  sums  were  severally  and  respectively  paid  and  applied. 
Answer.  '^^^  defendants  by  their  answer  stated,  that  for  a  very  long 

time  past  parts  of  the  income  of  the  several  estates  or  funds 
which  the  Goldsmiths'  Company  were  possessed  of  upon  or  for 
any  charitable  trusts  or  purposes  for  the  relief  or  support  of  the 
poor  or  infirm  members  of  the  Goldsmiths'  Company,  had  been 
appropriated  or  applied  by  defendants  to  or  in  payment  of  certain 
permanent  annual  pensions  or  sums  of  fixed  and  settled  amounts 
to  certain  poor  freemen  and  poor  widows  of  freemen  of  the  Gold- 
smiths' Company  (some  of  the  objects  of  such  charity  trusts) : 
and  such  persons  as  aforesaid  were  the  persons  who  in  the  report 
thereinafter  mentioned  to  have  been  made  by  the  commissioners 
under  the  acts  of  parliament  thereinafter  mentioned,  were  called 
the  settled  pensioners ;  that  the  settled  pensioners  aforesaid  were 
almspeople,  some  of  whom  resided  in  different  almshouses  be- 
longing to  the  Company ;  that  other  parts  of  the  income  of  the 
several  estates  and  funds  which  defendants  were  possessed  of 
upon  or  for  any  charitable  trusts  or  purposes,  for  poor  or  infirm 
members  of  the  Goldsmiths'  Company,  had  for  a  very  long  time 
past  been  every  year  appropriated  and  applied  by  defendants  to 
or  in  payment  of  yearly  annuities  or  yearly  benevolences  to 
poor  freemen  and  liverymen,  and  other  decayed  members  of  the 
Company,  or  the  widows  of  such,  also  objects  of  the  charitable 
trusts  aforesaid ;  but  such  last-mentioned  annuities  or  yearly 
benevolences  were  not  permanent  or  of  fixed  amount  like  the 
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settled  pensions  aforesaid,  but  varied  from  time  to  time,  both  as 
to  the  objects  to  whom  such  annuities  or  yearly  benevolences 
were  paid,  and  the  amounts  of  such  annuities  or  yearly  bene- 
volences ;  that  other  parts  of  the  income  of  the  several  estates 
and  funds  which  defendants  were  possessed  of  under  or  for  any 
charitable  trusts  or  purposes  for  poor  or  infirm  members  of  the 
Company,  had  for  a  very  long  time  past  been  applied  by  defend- 
ants in  charity,  in  occasional  gifts  in  charity  to  poor  members  of 
the  Goldsmiths*  Company ;  and  defendants  believed  that  some  of 
the  objects  to  whom  such  occasional  gifts  had  been  made,  were, 
as  defendants  understood  the  report  aforesaid  of  the  commis- 
sioners aforesaid,  the  persons  therein  called  the  unsettled 
Pensioners;  that  the  Goldsmiths'  Company  had  every  year 
duly  applied,  for  the  benefit  of  poor  or  infirm  members  of  the 
Goldsmiths'  Company,  as  much  of  the  income  of  the  several 
estates  and  funds  which  the  Goldsmiths'  Company  were  pos- 
sessed of,  upon,  or  for  any  charitable  trusts  or  purposes  for  the 
benefit  of  the  Goldsmiths*  Company,  as  according  to  such  trusts 
they  were  bound  so  to  apply,  and  not  only  so,  but  that  in  fact 
the  Goldsmiths'  Company  had  every  year  applied  in  chsn-ity,  for 
the  benefit  of  the  poor  and  infirm  members  of  the  Goldsmiths' 
Company,  much  more  than  they  were  bound  to  apply  ;  that  not 
only  had  such  been  the  case  with  respect  to  the  poor  or  infirm 
members  of  the  Goldsmiths'  Company,  but  that  the  Goldsmiths' 
Company  had  every  year  applied  to  other  charitable  trusts  or 
purposes,  upon  or  for  which  the  Goldsmiths'  Company  were 
possessed  of  any  estates  or  funds,  not  only  as  much,  but  more 
than  they  were  bound  to  apply  to  or  for  such  charitable  trusts 
or  purposes,  and  that  they  had  every  year  expended  in  charity 
more  than  they  were  bound  so  to  apply ;  that  before  and  down 
to  the  time  the  commissioners  appointed  under  the  several  acts 
of  parliament  passed  in  the  58th  and  59th  years  of  the  reign  of  his 
late  Majesty  King  George  the  Third  for  inquiring  into  charities 
(such  commissioners  being  the  commissioners  thereinbefore  men- 
tioned and  alluded  to)  made  their  inquiry  into  the  charities  under 
the  management  of  the  Goldsmiths'  Company,  the  accounts  of  the 
Goldsmiths'  Company  relating  to  their  charities,  used  for  a  great 
number  of  years  back  to  be  kept  under  the  following  heads, 
viz. :  one  account  was  opened  with  the  name  of  each  of  the 
persons  who  were  donors  and  benefactors  to  the  Goldsmiths* 
Company  for  charitable  uses : — thus  one  account  was  headed, 
John  Patteslie,  another,  John  Watkins,  and  so  on  through 
all  such  donors  and  benefactors  as  aforesaid : — ^and  another  ad- 
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count  was  entitled  Contingencies,  bat  an  alteration  afterwards 
took  place  in  the  mode  of  keeping  the  accounts  as  theretnafter 
stated ;  that  the  accounts  aforesaid  under  the  head  or  name  of 
the  several  donors  or  benefactors  aforesaid^  contained  an  account 
of  the  sums  of  specific  amount  thereafter  particularly  mentioned 
which  were  applied  from  the  income  of  the  estates  of  the  several 
benefactors  of  the  Goldsmiths'  Company  to  the  payment  of  the 
pensions  of  the  settled  pensioners  of  the  Goldsmiths'  Company 
aforesaid,  and  likewise  of  the  permanent  yearly  sums  of  specific 
and  certain  amount  paid  by  the  Goldsmiths'  Company  every 
year  in  charity  to  other  objects  than  poor  or  infirm  members  of 
the  Goldsmiths'  Company,  pursuant  to  the  directions  of  different 
benefactors  who  gave  such  specific  sums  to  the  objects  to  whom 
they  were  paid  ;  as,  for  instance,  the  specific  sum  of  20/.  a-year 
directed  by  the  will  of  Sir  John  WoUaston  tobe  paid  to  Bethlehem 
Hospital ;  that  the  annuities  or  yearly  benevolences  which  were 
paid  to  poor  fireeroen  and  liverymen  of  the  Goldsmiths'  Com- 
pany and  their  widows,  were  comprised  in  the  account  aforesaid 
headed  Contingencies:  and  that  said  account  headed  Con- 
tingencies also  related  to  the  monies  which  the  Goldsmiths' 
Company  every  year  expended  in  charity,  in  occasional  gifts  to 
hospitals  and  other  charitable  institutions,  and  in  gifts  to  other 
occasional  objects  of  charity,  as  also  to  various  expenditures  of 
the  Goldsmiths'  Company  other  than  and  besides  expenditures 
in  charity  ;  that  for  a  great  number  of  years  previously  to  the 
commissioners  aforesaid  making  their  inquiry  into  the  charities 
under  the  management  of  the  Goldsmiths'  Company,  instead  of 
applying  under  any  benefactor's  name  the  specific  amount  which 
such  benefactor  directed  to  be  applied  in  charity,  or  of  applying 
under  any  particular  benefactor's  name  the  income  arising  from 
such  benefactor's  charitable  donation,  where  no  specific  amount 
was  by  such  benefactor  directed  to  be  paid  in  charity,  the  Crold- 
smiths*  Company  used  to  carry  the  same  into  the  account  of 
their  general  income,  and  apply  the  same  according  to  the  several 
charitable  trusts  ;  but  that  with  respect  to  the  settled  pensioners 
aforesaid,  the  Goldsmiths'  Company  used  to  make  up  every  year 
the  total  amount  of  the  settled  pension  fund  (that  is  to  say)  to 
make  up  the  total  yearly  amount  which  they  every  year  paid  for 
the  settled  pensions  aforesaid,  by  placing  for  that  purpose  to  the 
debit  of  the  said  several  accounts  headed  or  entitled  with  the 
names  of  the  different  benefactors,  sundry  sums,  amounting 
together  and  in  the  whole  to  the  total  amount  of  the  settled  pen- 
sions ;  but  the  sums  so  placed  to  the  said  accounts  to  provide 
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for  the  settled  pensions  did  not  any  of  them  correspond  in  amount 
with  the  benefactions  of  any  of  the  benefactors  to  the  poor  of 
the  Goldsmiths'  Company,  under  whose  names  they  were  so  put 
down  as  aforesaid ;  but  were  sums  fixed  upon  by  some  principle  or 
in  some  mode  which  the  defendants  were  not  then  able  to  trace, 
but  they  were  of  such  amounts  respectively  as  that  they  all  of 
them  together  made  up  yearly  as  aforesaid  the  total  amount  of 
the  yearly  settled  pensions :  that  indeed,  in  some  instances,  the 
benefactions  of  some  of  the  benefactors  to  the  poor  of  the  Com- 
pany, whose  names  were  so  put  down^  far  exceeded  the  sum  so 
put  down  under  their  names  towards  making  up  the  settled  pen- 
sion fund,  but  in  many  other  instances  the  sums  put  down  under 
the  names  of  different  benefactors,  towards  making  up  the  settled 
pension  fund,  exceeded  the  amount  of  their  benefactions  to  the 
poor  of  the  Goldsmiths'  Company ;  that  though  some  of  the 
sums  put  down  as  aforesaid  under  the  names  of  different  bene- 
factors, were  as  aforesaid  less  than  those  benefactors  gave,  yet 
nevertheless  the  fact  really  was,  that  before  and  ever  since  the 
commissioners  made  their  inquiries  into  the  charities  under  the 
management  of  the  Goldsmiths'  Company,  the  Goldsmiths'  Com- 
pany every  year  duly  applied  to  charitable  purposes,  for  the 
benefit  of  the  poor  and  infirm  members  of  the  Goldsmiths*  Com- 
pany, as  much  as,  and  indeed  far  more,  than  they  were  bound  to 
apply  for  the  benefit  of  the  poor  of  the  Goldsmiths'  Company, 
and  not  only  so,  but  they  also  duly  applied  in  charity  to  other 
objects  than  the  poor  of  the  Goldsmiths'  Company  as  much  or 
more  than  they  were  bound,  according  to  the  several  charitable 
trusts  reposed  in  them,  so  to  have  applied  in  charity ;  that  about 
the  time  when  the  commissioners  aforesaid  commenced  their  in- 
quiries into  the  charities  under  the  management  of  the  Gold- 
smiths' Company,  the  said  Company,  with  a  view  of  enabling 
themselves  to  furnish  all  possible  information  to  the  said  com- 
missioners upon  the  subject,  caused  their  documents  and  books 
to  be  examined  and  investigated  with  very  great  attention,  and 
they  carefuUy  examined  into  the  mode  in  which  their  accounts 
had  been  kept,  for  the  purpose  of  ascertaining  whether  a  more 
simple  mode  of  keeping  them  might  not  be  adopted  ;  that  after 
much  attention  bestowed  upon  the  subject,  it  was  considered  that 
a  more  simple  mode  of  keeping  their  accounts  might  be  adopted, 
not  only  with  reference  to  the  charities,  but  also  with  reference  to 
the  Goldsmiths*  Company *s  own  revenuei  property,  and  affairs ; 
and  that  amongst  other  alterations,  instead  of  keeping  the  ac- 
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counts  headed  with  the  names  of  the  several  benefactors,  in  the 
mode  they  had  hitherto  been  kept  as  aforesaid,  and  putting  down 
to  the  debit  of  each  of  such  accounts  sums  of  specific  amount,  in 
the  manner  thereinbefore  particularly  described,  to  make  up  the 
amount  of  the  settled  pension  fund,  it  would  be  better  towards 
making  up  the  amount  of  the  settled  pensions,  to  carry  every 
year  to  the  debit  of  a  new  account  to  be  entitled  Settled  Cha- 
rities, under  the  names  of  such  benefactors  as  had  directed  any 
specific  sums  to  be  applied  for  the  benefit  of  the  poor  of  the 
Goldsmiths'  Company,  the  specific  amounts  which  such  bene- 
factors had  directed  to  be  paid  to  the  poor  of  the  Goldsmiths* 
Company ;  and  to  open  a  new  account  in  the  Company*s  ledger 
under  the  name  or  head  of  Extra  Charities,  to  the  debit  of 
which  account  should  be  carried  all  such  sums  as  might  be 
necessary  to  make  up,  with  the  amounts  of  the  aforesaid  speci- 
fic benefactions  so  to  be  carried  as  aforesaid  to  the  debit  of 
the  account  headed  Settled  Charities  towards  making  up  the 
amount  of  the  settled  pensions  aforesaid,  the  total  amount  of  the 
settled  pensions ;  and  also  to  carry  to  the  debit  of  the  said  new 
account  to  be  headed  Extra  Charities  any  increase  which  the 
Goldsmiths*  Company  might  from  time  to  time  think  proper  to 
make  to  the  settled  pensions,  either  by  increasing  the  amount  of 
the  settled  pensions  or  the  number  of  the  settled  pensions,  and 
also  to  carry  to  the  debit  of  the  accounts  aforesaid  to  be  headed 
Extra  Charities  all  such  sums  as  the  Goldsmiths*  Company 
might  pay  for  the  annuities  or  yearly  benevolences  aforesaid, 
and  likewise  for  donations  to  the  poor  freemen  and  liverymen  of 
the  said  Company,  and  widows  of  freemen  of  the  Goldsmiths* 
Company,  and  generally  to  carry  to  the  debit  of  the  account 
aforesaid  to  be  headed  Extra  Charities  whatever  yearly  or 
other  payments  the  Goldsmiths'  Company  should  make  for  the 
benefit  of  the  poor  of  the  said  Company  which  would  not  come 
into  the  settled  charity  accounts ;  and  that  all  sums  which  the 
Goldsmiths'  Company  should  pay  by  way  of  occasional  gifts  to 
charitable  objects,  as  by  occasional  gifts  to  hospitals  or  other 
charitable  institutions,  and  other  occasional  objects  of  charity, 
should  be  placed  to  another  account  headed  Contributions  and 
Donations;  that  in  consequence  of  its  being  considered  advi- 
sable thus  to  change  the  mode  of  keeping  the  accounts,  an  alter- 
ation was  accordingly  made  at  Michaelmas,  1821,  and  the 
accounts  of  the  Goldsmiths'  Company  relating  to  their  charities 
were  by  such  alteration  reduced  to  the  following  heads,  viz. : 
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Estate  Real,— being  an  account  of  the  rental  of  the  Company's 
real  property,  and  also  of  the  dividends  received  from  such  stock 
in  the  three  per  cent,  consols,  as  arose  from  the  investments  of 
sums  received  by  the  Goldsmiths'  Company  as  fines  on  granting 
leases,  and  also  of  the  outgoings  in  respect  of  such  real  property 
— Settled  Charities, — Extra  Charities, — and — Contributions  and 
Donations ;  and  a  fresh  account  was  subsequently  added  under 
the  head  of  Exhibitions,  in  consequence  of  some  exhibitions 
being  established  by  the  Goldsmiths*  Company  as  thereinafter 
mentioned;  that  the  account  headed  Estate  Real  related 
not  only  to  the  estate  and  property  of  the  Goldsmiths' 
Company  which  were  subject  to  charitable  trusts,  but  also 
to  the  properties  of  the  Goldsmiths'  Company  which  were  not 
subject  to  charity;  and  that  the  same  account  was  an  account  of 
the  funds  from  which  the  payments  mentioned  or  comprised 
in  the  Company's  various  other  accounts  were  made ;  that  after 
the  alterations  aforesaid  were  made,  instead  of  keeping  the  ac* 
counts  headed  with  the  names  of  the  several  benefactors  which 
had  before  been  kept  as  aforesaid,  by  carrying  to  the  debit  of 
such  accounts  sums  in  manner  thereinbefore  particularly  men- 
tioned, to  make  up  the  amount  of  the  settled  pensions,  the  new 
account  headed  Settled  Charities  was  opened,  to  (he  debit  of 
which  account  such  sums  only  were  carried  under  the  names  of 
those  benefactors,  who  by  their  wills  or  otherwise  had  directed 
sums  of  specific  amount  to  be  applied  for  the  benefit  of  the  poor 
of  the  Goldsmiths'  Company,  as  corresponded  with  such  their 
specific  charities  to  the  poor  of  the  Goldsmiths'  Company,  except- 
ing that  in  some  few  instances,  as  regarded  specific  benefactions, 
some  mistakes  appeared  to  have  been  made  on  the  first  alteration 
of  the  accounts,  which  not  being  detected,  were  afterwards  con- 
tinued in  the  subsequent  accounts ;  as,  for  instance,  in  the  ac- 
count headed  Settled  Charities  there  was  carried  to  the  debit  of  that 
account,  under  the  name  of  Robert  Jenner,  15/.  a-year,  which 
was  the  specific  benefaction  of  said  Robert  Jenner  to  fifteen  poor 
goldsmiths  by  trade,  freemen  of  said  Company  ;  but  that  though 
the  Goldsmiths*  Company  thus  put  down  under  the  names  of  the 
different  benefactors  only  the  amount  of  each  benefactor's  specific 
benefactions  to  the  poor  of  the  Goldsmiths'  Company,  yet  all 
the  sums  necessary  to  make  up  with  such  benefactions  the  total 
amount  of  the  settled  pension  fund  were  carried  to  the  debit  of  the 
account  under  the  name  of  Extra  Charities ;  that  the  other  sums 
from  time  to  time  applied  by  the  Goldsmiths*  Company  in  charity 
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after  the  alteration  aforesaid  took  place  in  the  mode  of  keeping 
the   accounts,  were  carried   to  the  debit  of  the  extra  chanty 
account,  and  to  the  debit  of  the  account  headed  Contributions 
and  Donations,  and  to  the  account  headed  Exhibitions ;  that 
although  in  the  accounts  kept  since  the  alterations  aforesaid 
nothing  had  been  put  down  under  the  names  of  the  several  bene- 
factors as  applied  to  charity,  except  the  specific  sums  put  down 
under  the  names  of  benefactors  as  aforesaid  in  the  account  headed 
Settled  Charities  towards  making  up  the  amount  of  the  settled 
pensions  as  aforesaid,  yet  that  not  only  had  the  Goldsmiths' 
Company  continued  to  pay  the  amounts  of  the  former  settled 
pensions,  but  they  had  at  different  times  increased  the  amount 
of  the  settled  pensions  to  the  number  of  the  setded  pensioners, 
and  had  every  year  duly  applied  for  the  benefit  of  the  poor  and 
infirm  members  of  the  Goldsmiths'  Company  as  much  and  more 
than  they  were  bound  to  apply  in  charity  for  the  benefit  of  the 
poor  and  infirm  members  of  the  Goldsmiths'  Company,  and  had 
applied  every  year  to  other  charitable  purposes  more  than  the 
residue  of  the  income  applicable  to  charities  announted  to ;  that 
the  commissioners  aforesaid  made  their  report  respecting  the 
charities  under  the  management  of  the  Goldsmiths'  Company, 
dated  in  1822,  and  it  was  evident  from  the  statement  and  charges 
contained  in  the  information,  that  for  the  purpose  of  preparing 
such  information  reference  had  been  had  to  said  report  or  a  copy 
thereof ;  that  in  said  report  it  was  stated  that  the  number  of  the 
settled  pensioners  were  (and  as  defendants  admitted  they  were) 
100  freemen  and  110  widows  of  freemen  of  the  poor  of  the 
Goldsmiths'  Company,  and  the  sums  therein  stated  to  be  paid  to 
them  by  the  Goldsmiths'  Company  were  in  said  report  made  to 
amount  to  2562/.  ISs.  Sd,,  in  addition  to  which  2562/.  18c.  Sd.  it 
was  therein  further  stated  that  some  of  such  settled  pensioners 
residing  in  the  Acton  almshouses  received  other  advantages; 
that  in  said  report  it  was  moreover  stated  that   other   poor 
of  the   Company,  and  in  said  report  called  Unsettled  Pen- 
sioners,— by  which  appellation   the  commissioners  meant  and 
alluded  not  to  any  of  the  persons  to  whom  as  thereinbefore 
stated  annuities  or  yearly  benevolences  were  paid  by  the  Gold- 
smiths' Company,  viz.  the  poor  freemen  and  liverymen  of  the 
Goldsmiths'  Company,  to  whom,  as  aforesaid,  annuities  or  yearly 
benevolences  were  paid,  but  only  to  such  poor  of  the  Goldsmiths' 
Company,  who  not  having  been  appointed  settled  pensioners, 
received  only  occasional  gifts  in  charity  from  the  Goldsmiths* 
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Company — that  in  said  report  it  was  stated  that  persons  so  de- 
nominated unsettled  pensioners,  consisted  of  about  100  freemen 
and  50  widows  of  freemen  of  the  Goldsmiths'  Company,  amongst 
whom  it  was  in  said  report  stated  a  sum  of  money  was  distributed 
at  Christmas  by  the  wardens  of  the  Goldsmiths*  Company  at  their 
discretion,  and  that  the  sum  so  distributed  was  generally  about 
150/. ;  and  such  sum  of  about  150/.  was  therein  mentioned  to  be 
partly  supplied  from  the  charitable  funds,  and  partly  from  an 
annual  donation  of  the  Goldsmiths'  Company ;  and  that  a  portion 
of  Sir  Hugh  Middleton's  charity,  of  uncertain  amount,  was  also 
given  in  February  and  October  amongst  the  unsettle<l  pen- 
sioners ;  that  the  statement  aforesaid  in  said  report  as  to  the 
amount  of  the  payments  to  the  poor  of  the  Goldsmiths'  Com- 
pany, was  for  the  most  part  correct  as  far  as  it  went,  but  with 
the  exception  of  what  were  therein  called  Unsettled  Pen- 
sioners (the  payments  to  whom  were  of  comparatively  trifling 
amount)  the  statement  aforesaid  was  confined  to  the  settled  pen- 
sioners or  almspeople  aforesaid,  and  it  took  no  notice  of  the 
payments  made  yearly  in  annuities  or  yearly  benevolences  as 
aforesaid  to  poor  freemen  and  liverymen  of  the  Goldsmiths' 
Company  and  their  widows,  and  other  payments  in  charity  to  or 
for  the  benefit  of  the  poor  of  the  Goldsmith's  Company  ;  though 
the  truth  was,  that  exclusive  of  and  besides  the  settled  pensions 
aforesaid,  and  the  payment  to  the  persons  in  said  report  called 
Unsettled  Pensioners,  the  expenditure  of  the  Goldsmiths'  Com- 
pany in  annuities  or  yearly  benevolences,  and  likewise  in  oc- 
casional gifts  and  donations  to  poor  freemen  and  liverymen  and 
widows,  had  for  many  years  past  amounted  on  an  average  to 
upwards  of  500/.  a-year,  and  that  the  total  yearly  amount  of  the 
expenditure  of  the  Goldsmiths'  Company  at  that  time  in  charity 
to  the  poor  of  the  Goldsmiths'  Company  was  upwards  of  4000/. 
a-year,  besides  their  other  expenditure  in  charity,  and  that  at 
that  time  the  total  yearly  expenditure  of  the  Goldsmiths'  Com- 
pany in  charities  was  upwards  of  5000/.  a-year ;  that  in  1811  the 
Goldsmiths'  Company  expended  in  the  erecting  and  fitting  up 
and  furnishing  of  twenty  almshouses  at  Acton,  for  ten  poor  free- 
men and  ten  poor  widows  of  freemen  of  the  Goldsmiths'  Com- 
pany, 10,000/.,  or  thereabouts ;  that  since  the  commissioners 
aforesaid  made  their  report,  the  Goldsmiths'  Company  had  from 
time  to  time  much  increased  the  amounts  of  the  settled  pensions 
and  the  number  of  pensioners,  for  that  in  or  about  May,  1825,  ten 
poor  widows  of  freemen  of  the  Goldsmiths'  Company  were  added 
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to  the  list  of  the  women  settled  pensioneni,  making  their  number 
ISO ;  and  that  in  or  about  February,  1826,  2/.  a-year  was  added 
to  the  pensions  of  each  of  the  settled  pensionersi  which  addition 
commenced  from  Lady-day,  1 S26 ;  and  that  in  or  about  April, 

1827,  the  Goldsmiths'  Company  added  ten  poor  freemen  of  the 
Goldsmiths'  Company  to  the  list  of  settled  men  pensioners, 
making  the  total  number  110 ;  and  that  on  or  about  the  26th  of 
January,  1831,  five  more  men  pensioners  and  five  more  women 
pensioners  were  added  to  the  list,  making  the  number  of  men 
pensioners  115,  and  the  total  number  of  women  pensioners  125 ; 
and  that  in  1881  the  total  amount  of  the  settled  pensions  was 
more  than  8000/.  and  the  Goldsmiths'  Company  had  also  from 
time  to  time  increased  their  other  expenditures  in  charities  to 
the  poor  of  the  Goldsmiths'  Company,  and  also  to  other  objects 
than  the  poor  of  the  Goldsmiths*  Company ;  that  in  or  about 

1828,  the  Goldsmiths'  Company  established  six  exhibitions  of 
20/.  per  annum  each  to  poor  students  at  the  Universities  of  Ox- 
ford and  Cambridge,  which  they  had  since  increased  to  twelve 
exhibitions  of  25/.  per  annum  each ;  that  the  Goldsmiths'  Com- 
pany had  lately  expended  4500/.  in  erecting  on  a  more  extended 
scale,  at  their  own  expense,  a  school  and  school-house  at  Stock- 
port, in  the  county  of  Chester,  and  had  endowed  the  head 
master  with  a  salary  of  210/.  a-year,  including  an  original  endow- 
ment of  10/.  per  annum,  and  the  under-master  with  a  salary  of 
105/.  a*year,  with  various  allowances  to  the  master  for  coats, 
&c.  and  for  books  for  the  use  of  scholars,  amounting  in  the 
whole  to  the  annual  sum  of  100/.,  &c.  &c. ;  that  the  following 
account  was  a  true  account  of  the  monies  yearly  paid  by  the 
Goldsmiths'  Company  in  charity  from  the  29th  September,  1821, 
down  to  the  25th  March,  1882,  (distinguishing  how  much  thereof 
was  applied  to  or  for  the  benefit  of  the  poor  of  the  Goldsmiths' 
Company),  &c.  &c. ;  that  although  the  sums  paid  by  the  Gold- 
smiths' Company  in  charities  during  the  time  to-which  the  said 
account  related  were  of  such  yearly  amount  as  by  the  said  account 
appeared  (5000/.  and  upwards),  and  the  sums  expended  during 
the  same  time  for  the  benefit  of  the  poor  of  the  Company  amounted 
yearly  to  such  amounts  as  by  the  same  account  appeared,  yet  in 
the  report  aforesaid  of  the  commissioners  relating  to  the  charities 
of  the  Goldsmiths*  Company,  the  commissioners  had  stated  that  it 
would  appear  upon  a  reference  to  the  several  charities  therein 
enumerated,  that  the  amount  of  charitable  funds  appropriated  by 
the  donors  to  the  poor  of  the  Company,  exclusively  of  those 
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derived  from  Sir  Martin  Bowes  and  his  trustees,  was  about 
2013/.  per  annum  ;  that  the  whole  of  the  rents  of  said  premises 
(derived  under  the  will  of  the  said  Thomas  Atte  Hay)  consti- 
tuted or  yielded  an  annual  income  of  675/.,  or  thereabouts : 
that  besides  the  premises  aforesaid  derived  from  the  said  testa- 
ment of  the  said  Thomas  Atte  Hay,  defendants  were  seised  of,  or 
otherwise  well-entitled  to  and  possessed  of,  other  lands,  mes- 
suages, tenements,  and  hereditaments,  property,  and  funds,  also 
devoted  and  applicable  to  charitable  trusts  and  purposes,  for  the 
aid,  relief^  support,  and  sustentation  of  poor  members  of  the 
Goldsmiths'  Company,  similar  to  or  partly  corresponding  with 
the  trusts  and  purposes  of  the  said  will  of  the  said  Thomas  Atte 
Hay,  inasmuch  as  they  were  trusts  for  the  benefit  of  the  poor  of 
the  Goldsmiths'  Company,  though  not  expressed  to  be  for  the 
aid,  relief,  support,  and  sustentation  of  poor  members  of  the 
Goldsmiths*  Company ;  and  that,  amongst  others,  there  was  a 
charitable  fund,  afler  mentioned,  vested  in  the  Goldsmiths'  Com- 
pany, or  under  their  control,  known  or  distinguished  as  the 
charity  of  William  Walker;  but  defendants  did  not  know  or 
believe  that  any  charitable  estate,  or  funds  or  property,  ever  was 
vested  in  defendants  or  in  the  Goldsmiths'  Company,  or  under 
their  control,  of  the  gift  of  any  benefactor  of  the  name  of  Robert 
Butler,  though  they  admitted  that  for  a  great  many  years  before 
the  alterations  aforesaid  were  made  in  keeping  the  accounts  of 
the  Goldsmiths*  Company,  the  sum  of  137/.  6s.  used  to  be  carried 
in  the  joint  names  of  Thomas  Atte  Hay,  Robert  Butler,  and 
William  Walker,  to  the  debit  of  the  account  headed  with  their 
names  as  thereinbefore  mentioned ;  but  defendants  were  utterly 
unable  to  account  for  the  name  of  the  said  Robert  Butler  being 
thus  used,  inasmuch  as  the  Goldsmiths'  Company  never,  to  the 
knowledge  or  belief  of  defendants,  had  or  derived  any  property 
of  any  description  from  or  under  any  benefactor  of  the  name  of 
Robert  Butler,  and  defendants  knew  of  no  charity  of  Robert 
Butler;  that  by  an  indenture  dated  10th  October,  1557,  it  was 
agreed  in  consideration  of  100/.  paid  by  William  Walker  (being 
the  William  Walker  thereinbefore  mentioned  and  alluded  to), 
that  the  Goldsmiths'  Company  should  pay  U.  44,  a-week,  being 
3/.  9«.  4d.  a  year,  for  ever  to  a  poor  man  of  the  Company,  to  be 
called  his  the  said  William  Walker's  almsman,  and  to  give  bim  a 
new  gown  of  8«.  value  at  the  end  of  every  three  years ;  that  the 
Goldsmiths'  Company  were  bound  to  apply  3/.  9«.  4i/.  a-year 
and  Sm,  every  three  years  in  the  charity  aforesaid  of  William 
Walker ;  that  except  as  aforesaid,  no  fund  or  property  derived 
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from  William  Walker  ever  was  vested  in  or  under  the  control  of 
the  Goldsmiths*  Company  for  any  charitable  purposes;  that 
defendants  did  not  understand  what  in  the  following  interro- 
gatory contained  in  the  said  information,  viz.  *'  whether  de- 
fendants are  not  also  seised  of,  or  otherwise  well-entitled  to  or 
possessed  of,  some  and  what  other  lands,  messuages,  tenements, 
and  hereditaments,  property  and  funds,  in  particular,  and  also 
devoted  to  charitable  trusts  and  purposes,  for  the  aid,  relief, 
and  maintenance  of  the  infirm  members  of  the  said  corporation 
or  Company,  similar  to  or  corresponding  with  the  trusts  and 
purposes  of  the  said  will  of  the  said  Thomas  Atte  Hay,"  was 
meant  and  intended  by  the  expression  *'  charitable  trusts  and 
purposes  for  the  aid,  relief,  and  maintenance  of  the  infirm  members 
of  the  said  corporation  or  Company,  similar  to  or  corresponding 
with  the  trusts  and  purposes  of  the  said  will  of  the  said  Thomas 
Atte  Hay ;"  that  is  to  say,  whether  those  words  were  meant  to 
extend  to  all  estates  and  property  whatsoever  of  or  to  which  the 
Goldsmiths'  Company  were  seised,  entitled,  or  possessed,  upon 
any  trusts  for  the  maintenance  or  support  of  poor  members  of  the 
Goldsmiths'  Company ;  or  whether  those  words  were  meant  to  be 
confined  to  trusts  expressed  by  benefactors  to  be  (as  the  will  of 
the  said  Thomas  Atte  Hay  was  expressed)  in  aid  of  the  subsidiary 
increase  and  better  support  and  sustentation  of  the  blind,  aged, 
and  infirm  members  of  the  commonalty  of  the  Goldsmiths'  Com- 
pany ;  for  that  the  Goldsmiths'  Company  were  under  and  by 
virtue  of  the  wills  and  other  instruments  of  gifu  of  different 
benefactors,  seised,  possessed,  or  entitled  of  or  to  divers  lands, 
messuages,  tenements,  and  hereditaments,  and  other  property, 
upon  and  subject  to  trusts  therein  respectively  expressed  for  the 
benefit  of  the  poor  of  the  Goldsmiths'  Company,  though  such 
trusts  were  not  expressed  in  the  same  terms  as  the  will  aforesaid 
of  the  said  Thomas  Atte  Hay  was  expressed,  viz.  in  aid  of  the 
subsidiary  increase  and  better  support  and  sustentation  of  the 
blind,  aged,  and  infirm  members  of  the  Goldsmiths'  Company; 
for  one  benefactor  (for  instance)  expressed  his  benefit  thus,  viz. 
to  pay  a  given  sum  yearly  to  five  poor  almsmen  of  the  Gold- 
smiths' Company ;  and  another  benefactor  expressed  his  bene- 
faction thus,  viz.  to  pay  a  given  sum  to  twenty-one  poor  men  of 
the  Goldsmiths*  Company ;  and  another  benefactor  expressed 
his  benefaction  thus,  viz.  to  pay  a  sum  of  money  to  four  poor 
goldsmiths  to  be  named  by  the  warden  ;  and  another  expressed 
his  benefaction  to  be  for  poor  members  of  the  Goldsmiths' 
Company ;  and  various  other  expressions  were  used  by  the  dif- 
ferent benefactors  in  their  different  gifts  for  the  benefit  of  the 
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poor  of  the  Goldsmiths'  Company,  but  none  of  them  are  ex* 
pressed  to  be  for  blind,  aged,  and  infirm  members  of  the  Gold- 
smiths' Company  ;  that  if  the  aforesaid  interrogatory  was  meant 
to  extend  to  all  the  charitable  gifts  to  the  Goldsmith's  Company 
for  the  better  support  of  poor  freemen  or  poor  members  of  the 
Goldsmiths'  Company,  it  would  extend  to  many  benefactors 
other  than  Thomas  Atte  Hay  and  William  Walker ;  but  defend- 
ants submitted,  that  by  the  said  information  the  relators  had  no 
right  to  require  defendants  to  set  forth  all  particulars  relating  to 
the  donations  of  other  benefactors  than  those  named  in  the  said 
information,  or  to  the  properties  comprised  in  the  donations  of 
such  other  benefactors ;  that  the  defendants  submitted  that  they 
ought  not  by  the  said  information  to  be  called  upon  to  set  forth, 
and  that  they  were  not  bound  to  set  forth  a  description  of  all  the 
material  particulars  relating  to  the  lan^s,  messuages,  tenements, 
hereditaments,  property  or  funds,  of  or  to  which  defendants  were 
seised  or  entitled,  upon  or  for  any  charitable  trusts  or  purposes, 
for  the  relief,  support,  sustentation,  or  maintenance  of  the  infirm 
members  of  the  Goldsmiths'  Company,  other  than  and  besides 
the  premises  and  funds  in  question  in  this  suit,  and  which  they 
had  thereinbefore  set  forth,  viz.  those  of  the  gifts  of  or  derived 
from  the  said  Thomas  Atte  Hay  and  the  said  William  Walker 
respectively ;  that  defendants  denied  that  it  was  the  fact,  that 
notwithstanding  the  large  amount  of  the  annual  income  of  the 
said  charitable  foundation  of  the  said  Thomas  Atte  Hay,  and  of 
the  said  charitable  foundation  of  the  said  William  Walker,  re- 
ceived by  defendants  or  their  predecessors,  the  corporation  for 
the  time  being,  that  defendants  or  their  predecessors,  the  wardens 
and  commonalty  of  the  mystery  of  goldsmiths,  had  for  any  period  * 
of  time  only  applied  a  small  or  inconsiderable  sum,  or  only,  in 
fact,  the  annual  sum  of  27/.  6«.,  or  any  other  small  sum,  in  or 
towards  the  aid,  relief,  maintenance,  support,  and  sustentation 
of  the  infirm  members  of  the  said  Company ;  for,  on  the  contrary, 
defendants,  and,  as  they  believed,  their  predecessors,  the  wardens 
and  commonalty  of  the  Goldsmiths'  Company,  had  always  duly 
applied  in  or  towards  such  relief,  aid,  maintenance,  support,  and 
sustentation,  the  whole  of  the  net  income  derived  from  the  cha- 
ritable foundation  of  the  said  Thomas  Atte  Hay,  and  the  whole 
of  the  net  income  derived  from  the  said  charity  of  the  said  Wil- 
liam Walker ;  nevertheless  defendants  admitted,  that  before  the 
alteration  took  place  as  thereinbefore  stated  in  the  mode  of 
keeping  the  accounts  of  the  Goldsmiths'  Company,  relating  to 
the  charities  under  their  management,  and  to  their  affairs  in 
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general  (but  not  since  such  alteration  took  place),  the  sum  of 
27L  6s.  used  to  be  carried  every  year  to  the  debit  of  the  then 
account  headed  Thomas  Atte  Hay,  Robert  Butler,  and  Wil« 
liam  Walker  towards  making  up  the  account  of  the  settled  pen- 
sion fund,  in  the  same  manner  as  other  sums  used  to  be  carried 
to  the  debit  of  the  accounts  entitled  with  the  names  of  different 
other  benefactors,  for  the  like  purpose  as  thereinbefore  was  ex* 
plained ;  but  defendants  said  thai  they  were  then  unable  to  trace 
upon  what  principle  or  mode  it  was  that  the  said  sum  of  27L  6«. 
was  fixed ;  that  it  was  not  true  that  the  corporation  for  the  time 
being  or  defendants  had  for  any  time  past  wrongfully,  or  in 
breach  or  in  violation  of  the  charitable  trusts  in  them  reposed  or 
otherwise,  converted,  appropriated,  or  applied  all  or  the  greater 
or  any  part  of  the  residue  or  surplus  of  the  rents  and  profits  of 
the  said  charity  estate  and  premises  to  their  own  uses  and  pur- 
poses, &:c.  &c. ;  that  the^rents  and  profits  of  the  estates  and 
premises  devised  to  or  acquired  by  defendants  under  or  by 
virtue  of  the  said  will  of  the  said  Thomas  Atte  Hay  were  of  very 
considerable  value ;  but  defendants  denied  that  the  same  did 
greatly  or  to  any  amount  exceed  the  amount  of  the  sums  which 
defendants  had  applied  or  appropriated  according  to  the  trusts 
of  tlie  said  will,  inasmuch  as  defendants  had  in  manner  aforesaid 
applied  the  whole  of  the  said  rents  and  profits  according  to  such 
trusts ;  that  defendants  had  applied  the  residue  of  the  said  rents 
and  profits,  over  and  above  the  said  sum  of  27/.  6s.  as  was  derived 
therefrom,  in  and  towards  the  relief  and  support  and  otherwise, 
as  thereinbefore  mentioned,  to  the  benefit  and  advantage  of  the 
poor  members  of  the  said  Company ;  and  the  defendants  denied 
•  that  any  of  the  sums  applied  by  them  on  account  of  such  rents 
and  profits  were  derived  from  divers  or  any  other  estates,  funds, 
or  property  acquired  by  or  vested  in  them  by  means  of  any 
other  gifts,  conveyances,  or  devises  thereof,  to  or  for  charitable 
trusts  or  purposes ;  and  they  submitted  that  it  did  not  result  from 
the  matters  in  the  said  information  in  that  behalf  mentioned ; 
and  defendants  denied  that  so  far  from  the  whole  of  the  said 
rents  and  profits  of  the  said  estates  and  premises  being  in  fact 
applied  or  appropriated  by  defendants  in  aid,  maintenance,  and 
relief,  and  the  better  support  and  sustentation  of  the  infirm 
members  of  the  said  Company,  all  the  surplus  thereof  beyond 
271.  6s.f  or  the  greater  or  any  part  thereof,  had  been  applied  or 
made  available  for  the  general  corporate  purposes  of  defendants  ; 
and  the  defendants  submitted  that  they  ought  not  to  be  compelled 
to  discover  and  set  forth  a  full,  true,  and  particular  statement  and 
description  of  all,  each,  and  every  the  estates,  funds,  and  pro* 
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perty  vested  in  them  to  and  for  charitable  trusts  and  purposes 
for  the  relief  of  the  poor  members  of  the  said  Company,  besides 
or  other  than  the  said  estates  and  premises  so  devised  by  the 
said  will  of  the  said  Thomas  A tte  Hay,  with  all  material  parti- 
culars  relating  to  the  same,  or  under  or  by  virtue  of  what  gifts, 
devises,  conveyances,  and  assurances  respectively,  or  by  what 
deeds  or  deed,  wills  or  will,  or  instrument  or  instruments,  of 
what  dates,  and  made  between  what  parties,  the  same  became 
and  were  vested  in  defendants,  together  with  all  material  parti- 
cuhrs  relating  to  all  such  last-mentioned  premises ;  that  various  < 

of  the  estates  and  property  which  were  vested  in  defendants 
under  the  wills  or  other  instruments  of  gift  of  various  bene- 
factors were  not  confined  to  trusu  for  the  benefit  of  the  poor  of 
the  Goldsmiths'  Company  only,  but  were  also  for  the  benefit  of 
other  charitable  objects  perfectly  distinct  from  and  in  no  manner  M.  R. 
connected  with  the  poor  of  the  Goldsmiths'  Company  (a).  26  June,  1933. 

The  cause  came  on  to  be  head  before  the  Master  of  the  Rolls,  Charities  [ho- 
Sir  John  Leach,  on  the  26th  June,  1833.    The  answer  was  re-  "^JgJ^*^ 
plied  to»  but  there  was  no  evidence.     During  the  arguments  of  lame  tnutees 
counsel  his  Honor  made  the  following  observations : —  "jy  ?•  ^'"°' 

pnX60l  ID  ODO 

I  think  it  is  a  pity  that  the  Attorney-General  did  not  file  a  lafonnaUon* 
general  information  calling  upon  the  Company  to  answer  as  to     Tniiteeimiiit 
all  the  charities.  I  am  clearly  of  opinion  there  is  sufRcient  juris-  difleraDtcba- 
diction  for  that  (6). — It  is  impossible  that  the  Court  can  allow  "*X/?°^* . 
the  blending  and  confusion  which  the  Goldsmiths*  Company  have  j^g  regard' to 
exercised.     They  may  have  behaved  with  great  liberality,  but  other  charity 
this  Court  does  not  know  that.     A  trustee  for  a  particular  pur-  ^^  n^^^^^' 
pose  cannot  be  allowed  to  blend  and  intermix  that  trust  fund  with  veetad  m  the 
other  trust  funds  and  apply  the  whole  in  the  manner  he  thinks 

(a)  Notwithstanding  the  information  sought,  as  it  will  have  been 
before  seen,  a  discovery  of  all  the  estates  vested  in  the  Company 
for  the  relief  of  their  poor  members,  yet  the  relief  prayed  was  con** 
fined  to  Thomas  Atte  Hay's  charity*  The  relators  do  not  appear 
to  have  taken  any  steps  to  enforce  a  disclosure  of  any  of  the  parti- 
cuUrs  which  the  defendants  by  their  answer  insisted  they  were 
not  bound  to  set  forth.  As  to  the  course  to  be  adopted  where  the 
information  requires  a  more  extended  discovery  than  is  necessary 
for  the  purposes  of  the  suit,  see  Attome^'General  v.  CarlUle 
Corporation,  4  Simons,  275. 

(6)  Consider  Attorney- General  v.  Merchant  Tai/lors^  Company ^ 
1  Mybe  &  Keen,  189 ;  S.C.5  Simons,  288,  323 ;  Attorney- 
General  v.  Goldsmiths*  Company,  ibid.  670,  and  the  remarks 
Cmpbell  V.  Machay^  I  Mylne  &  Craig,  603,  622,  623. 
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fit.  That  this  Court  cannot  permit. — It  is  exceedingly  difficult 
to  say  that  the  Court  can  fix  upon  a  scheme  with  respect  to  this 
particular  charity,  without  having  before  it  all  the  charities  and  all 
the  trusts.  I  think  there  ought  to  be  an  information  with  respea 
to  all  the  charities,  and  then  I  would  include  them  all  together 
in  one  decree,  and  refer  it  to  the  Master,  looking  at  the  nature  of 
the  several  devises,  to  approve  of  a  general  scheme  for  the  ap- 
.  plication  of  the  whole  funds,  because  the  propriety  of  the  scheme 
as  to  the  675/.  a  year  will  depend  very  much  upon  what  other 
funds  are  provided  for  similar  purposes. — I  cannot  refer  it  to  the 
Attorney-General.  I  cannot  give  the  Attorney-General  the  trou- 
ble of  proceeding  to  judge  of  the  schemes  that  ought  to  be 
adopted.— I  wish  there  was  an  information  which  applied  to 
all  the  charities.  If  there  was  an  information  which  applied  to 
all  the  charities  I  would  refer  it  to  the  Master  to  settle  and  ap- 
prove of  a  scheme  for  the  administration  of  all  the  charities, 
having  regard  to  the  various  charitable  devises  and  gifts  which 
are  in  possession  of  the  Company. — I  have  no  doubt  the  Gold- 
smiths' Company  have  been  very  liberal,  but  that  is  not  the 
question.  The  Court  cannot  attend  to  the  liberality  of  any 
person,  the  Court  is  bound  to  adopt  a  mode  to  secure  the 
due  application. — The  question  is,  whether  I  could  not  so  direct 
the  Master  to  settle  a  scheme  as  to  call  his  attention  to  every 
other  charitable  gift  made  to  the  corporation. — The  objec- 
tion to  referring  it  to  the  Master  to  settle  a  scheme  for  the  ad- 
ministration of  the  charity,  having  regard  to  any  other  fund  that 
they  possess,  would  be  that  the  scheme  could  only  apply  to  this 
particular  charity,  and  with  respect  to  the  other  charities  to 
which  allusion  was  to  be  made  in  settling  this  scheme,  whatever 
the  Master  might  think  was  the  proper  mode  of  applying  the 
charity  funds,  the  Company  would  not  be  bound  so  to  apply 
them,  that  is  the  real  difficulty.— If  I  make  a  decree  now  it  will 
be  pretty  much  in  these  words : — I  should  declare  the  particular 
lands  as  specified  and  set  forth  in  the  information  are  to  be  con- 
sidered as  lands  devised  by  such  a  will,  and  refer  it  to  the  Mas- 
ter to  take  an  account  of  the  rents  and  profits  of  those  lands  since 
the  filing  of  the  information. — I  could  make  this  sort  of  general 
enquiry,  after  directing  the  account  of  the  rents  and  profiu  of 
these  lands  since  the  filing  of  the  information: — Let  the  Master  en- 
quire whether  it  appears  that  the  corporation  have  applied  these 
rents  and  profits  in  a  manner  warranted  by  the  devise,  and  then 
the  Master  will  act  upon  general  information  and  may  consider 
the  application  of  the  5000/.  a  year,  has  been  an  application  of 
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these  renu  in  a  manner  warranted  by  the  devise. — I  consider  the 
Master  would  be  warranted,  though  there  was  no  specific  appli- 
cation, if  on  the  account  it  appeared  there  was  more  applied  for 
the  use  of  the  poor, — which  the  defendants  would  have  to  make 
out, — if  there  was  more  applied  than  the  whole  amount  of  the 
charity  property,  that  would  be  an  application.  There  must  be 
liberty  to  state  special  circumstances. — I  am  very  far  from  think- 
ing the  Goldsmiths*  Company  have  not  applied  all  to  charity, 
though  I  consider  that  is  not  the  question. — Suppose  I  put  it  in 
these  words : — aAer  taking  an  account  of  the  rents  and  profits 
since  the  filing  of  the  information,  let  the  Master  enquire  whe- 
ther the  rents  and  profits  have  substantively  been  applied  to  pur- 
poses justified  by  the  devise  in  question,  with  liberty  to  the  Master 
to  state  special  circumstances,  and  refer  it  to  the  Master  to  settle  a 
scheme  for  the  future  application  of  the  rents  and  profits  of  those 
lands,  the  Master  having  regard  to  the  several  other  trusts  for  the 
use  of  the  poor  of  the  Goldsmiths'  Company,  which  are  now  vested 
in  the  Corporation  : — If  the  parties  fairly  apply  their  minds  to 
it,  this  direction  will  lead  to  a  result  which  will  be  satisfactory, 
but  all  parties  must  concur  in  the  measure  in  order  to  come  to  a 
proper  arrangement. — This  information  is  an  exceedingly  proper 
one  under  the  circumstances  of  the  case  :  and  the  only  question 
is,  whether  the  costs  of  the  information  are  to  be  at  the  expense 
of  the  charity  or  at  the  expense  of  the  Goldsmiths*  Company. 
The  information  was  rendered  necessary  by  the  manner  the 
Goldsmiths'  Company  have  acted  with  respect  to  the  charitable 
trusts  reposed  in  them,  and  they  must  pay  the  costs  of  the  in- 
formation, and  the  extra  costs  will  come  out  of  the  charity. 

The  decree  declared  that  the  messuages  or  dwelling  houses  Decree, 
and  hereditaments  stated  in  the  defendants*  answer,  were  to  be 
considered  as  the  hereditaments  given  and  devised  by  the  will  of 
Thomas  Atte  Hay,  the  testator  in  the  pleadings  named,  and  were 
held  upon  and  subject  to  the  charitable  trusts  and  purposes  of 
his  said  will,  and  that  the  said  hereditaments  were  as  follows, 
&c. :  And  it  was  ordered  that  it  should  be  referred  to  one  of  the 
Masters  of  the  Court  in  rotation  to  take  an  account  of  the  rents 
and  profits  of  the  said  messuages  or  dwelling  houses  and  here- 
ditaments since  the  time  of  filing  the  information  received  by 
the  defendants,  or  by  any  person  or  persons  by  their  order  or  for 
their  use :  And  it  was  ordered  that  the  Master  should  enquire 
and  state  to  the  Court  whether  the  rents  and  profits  had  been 
substantively  applied  in  and  for  purposes  justified  by  the  will 
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of  tlie  said  testator ;  and  id  taking  the  said  account  and  in  mak- 
ing the  said  enquiry,  the  Master  was  to  state  special  circum- 
stances :  And  it  was  ordered,  that  it  should  be  referred  to  the 
Master  to  settle  and  approve  of  a  scheme  for  the  application  of 
the  said  rents  and  profits,  and  future  rents  and  profits,  having 
regard  to  the  said  testator's  will  and  to  the  other  trusts  of  other 
charitable  estates  and  property  vested  in  the  said  defendants  for 
The  Attorney-     the  use  of  the  poor  of  the  Goldsmiths*  Company  :  And  it  was 
tend*the  Muter  ®'^®^»  ^^*'  ^"  Majesty's  Attorney-General  should  have  notice 
OD  wttlemeut  of  to  attend  the  said  Master  thereon  (a) :  And  it  was  ordered,  that 
scheme.  |j,g  Master  should  tax  the  relators  their  costs  of  the  suit  to  that 

time,  to  be  paid  by  the  said  defendants  :  And  it  was  ordered,  that 
he  should  tax  the  relators'  costs  of  the  suit  to  that  time  as  between 
solicitor  and  client,  and  deduct  thereout  the  costs  to  be  so  paid 
as  aforesaid,  and  which  last  mentioned  costs  when  so  taxed  were 
to  be  paid  by  the  defendants,  who  were  to  be  allowed  the  same 
out  of  the  charity  fund. 
Report.  The  Master  made  his  Report,  dated  23d  February,  1885, 

whereby  he  found  that  by  the  answer  of  the  said  defendants  to 
the  information,  and  by  the  examinations  of  the  said  defendants 
to  certain  interrogatories  exhibited  before  him  on  behalf  of  the 
relators,  that  the  rents  and  profits  of  the  said  messuages  or  dwel- 
ling houses  and  hereditaments  in  the  said  decree  mentioned,  held 
by  the  said  defendants,  yielded  a  clear  yearly  income  of  6751,  or 
thereabouts  applicable  to  the  said  charity  trusts  and  purposes  of 
the  said  testator's  will,  according  to  the  scheme  to  be  settled  and 
approved  by  him  in  pursuance  of  the  said  decree ;  but  he  certi- 
fied that  inasmuch  as  it  appeared  from  the  answer  of  the  said 
defendants  to  the  said  information,  and  from  their  examination 
to  the  interrogatories  first  exhibited  before  him  on  behalf  of  the 
relators,  that  the  said  defendants  had  made  no  other  specific  ap- 
plication of  the  said  rents  and  profits  than  the  payment  of  a  small 
annual  sum,  but  had  been  in  the  habit  of  putting  together  the  funds 
of  the  several  charity  estates,  the  income  of  which  was  vested  in 
them  to  or  for  the  use  of  the  poor  of  their  Company,  and  paying 
and  administering  from  such  common  fund  all  such  charities ; — 
he  was  of  opinion  he  could  not  report  that  the  rents  and  profits 
of  the  said  charity  estate  had  been  applied  to  or  for  the  purposes 
justified  by  the  said  testator's  will,  without  taking  an  account  not 
only  of  the  rents  and  profits  of  that  particular  charity  estate,  but 

(fl)  See  Attorney-General  v.  Haberdashers*  Company^  2  Mylne 
&  Keen,  817. 
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also  of  all  other  charity  estates,  funds,  and  property  vested  in  the 
said  defendants  to  or  for  the  use  of  the  poor  of  their  Company, 
and  therefore  he  allowed  certain  interrogatories  to  be  exhibited 
before  him  for  the  examination  of  the  said  defendanta  with  a 
view  to  ascertain  what  was  the  annual  income  of  the  several 
charity  estates,  funds,  and  property  vested  in  them  for  such  uses 
and  purposes  as  aforesaid:  And  it  appeared  to  him  by  the  exami- 
nation of  defendants  to  such  last  mentioned  interrogatories,  and  by 
the  schedule  to  such  examination,  that  the  annual  income  of  the 
several  charity  estates,  funds,  and  property  so  vested  in  the  said  de- 
fendants as  aforesaid  was  about  3791/.  9s.  Id. :  And  he  certified 
that  from  the  answer  of  the  said  defendants  and  the  accounts 
therein  set  forth,  it  appeared  that  the  annual  expenditure  of  the 
said  defendants  in  charities  to  the  poor  of  their  Company 
amounted  to  about  5000/. :  And  the  said  Master  found,  that 
from  the  said  last  mentioned  examination  the  said  defend- 
ants, since  the  said  decree,  had  changed  the  mode  of  keeping 
their  accounts,  and  that  by  the  accounts  then  kept  by  the  said  de- 
fendants, the  funds  and  income  of  each  and  every  of  the  said  es- 
tates and  properties  which  were  vested  in  the  defendants,  either 
wholly  or  in  part  for  charitable  uses,  were  separately  credited  in 
an  account  opened  to  each  and  every  of  their  benefactors,  each 
and  every  of  which  said  accounts  was  debited  with  the  payments 
which  the  defendants  were  bound  to  make  in  pursuance  of  the 
trusts  reposed  in  them  for  or  in  respect  of  the  same,  and  which 
accounts  commenced  from  Lady  Day,  1 833  :  And  it  appeared  to 
the  said  Master,  that  the  account  opened  to  the  said  testator 
Thomas  Atte  Hay  contained  on  the  credit  side  the  annual  rents 
of  the  messuages  and  hereditaments  declared  by  the  said  decree 
to  be  the  hereditaments  devised  by  his  wiU,  amounting  to  the 
annual  sum  of  675/.,  and  on  the  debit  side  the  following  item^ 
To  fifty-six  of  the  third  class  of  almsmen,  12/.  each,  672/., 
leaving  a  balance  of  3/.  to  be  appropriated  to  the  Christmas  do- 
nations :  And  it  was  stated  to  the  said  Master  that  the  said  third 
class  of  almsmen  was  composed  of  sixty-three  poor  freemen  of 
the  Goldsmiths'  Company  of  the  age  of  fifty-five  years  and  up- 
wards, who  were  elected  settled  pensioners  of  the  said  Company 
for  life,  their  pensions  being,  whilst  they  were  in  the  said  third 
class  of  almsmen,  a  fixed  payment  of  12/.  per  annum  :  And  fur- 
ther, that  they  received  no  other  fixed  pension,  but  were  eligible 
with  all  the  other  poor  freemen  of  the  said  Company  to  receive 
casual  relief:  And  the  said  Master  certified,  that  it  had  been 
kubmitted  to  him  on  behalf  of  the  said  defendants  that  the  pre« 
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sent  application  of  the  rents  and  profits  of  the  said  charity  estate 
of  the  said  testator  would  be  a  proper  scheme  for  the  future  ap- 
plication of  the  said  charity  funds :  And  that  upon  consideratioo 
of  the  several  matters  aforesaid,  he  found  that  the  rents  and  pro- 
fits of  the  said  testator's  estate  since  the  filing  of  the  informatian 
had  been  substantively  applied  to  and  for  purposes  justified  by 
the  will  of  the  said  testator  :  And  he  further  certified*  that  he 
approved  of  the  present  application  of  the  funds  of  the  said  cha- 
rity estate,  as  stated  in  the  said  account,  as  a  proper  scheme  for 
the  application  of  the  future  rents  and  profits  thereof,  having  re- 
gard to  the  said  testator's  will  and  to  the  other  trusts  of  the 
other  charitable  estates  and  property  vested  in  defendants  for 
the  use  of  the  poor  of  the  Goldsmiths'  Company :  And  that  he 
was  of  opinion  that  the  separate  account  so  opened  to  the  said 
testator  Thomas  Atte  Hay  should  be  continued  ;  and  that  when 
and  as  any  vacancy  should  occur  among  the  objects  of  the  said 
charity,  public  notice  of  such  vacancy  should  be  affixed  at  the 
hall  of  the  said  Company,  and  that  a  subsequent  notice  should 
also  be  given  of  the  person  selected  to  fill  up  such  vacancy  im- 
mediately after  such  selection. 
Order  on  further  The  order  made  by  the  Master  of  the  Rolls  when  the  cause 
irec  ons.  came  on  to  be  heard  upon  Further  Directions  the  2l8t  March, 

1835,  directed  the  scheme  mentioned  in  the  Master's  Report  to 
be  carried  into  execution. 


L.C. 

Augutts,       In  the  matter  of  Hannah  Pearson,  a  Lunatic. 

1837. 


Deeds  deliyeied  Thk  lunatic  had  died  the  14th  January,  1836,  intestate. 
as  to*Ee?r.8S?^'*  Letters  of  administration  of  her  estate  had  been  granted 
law  under  order  to  Mary  Ann  Freeman  and  Margaret  Hutchinson.    John 

made  after  the  "^  ° 


lunatic's  death.   Pearson  appeared,  by  the  Masters  report  made  many 

Costs  "'^ 
inquiry. 


o»i»  0  <  «    years  ago,  to  be  her  heir-at4aw  exparte  paiernft. 


A  variety  of  deeds  and  papers  had  in  the  lunatic's  life- 
time been  deposited  in  Master  DowdeswelPs  office,  some 
of  which  belonged  to  the  estates  which  she  had  inherited 
exparte  patemft,  and  others,  it  was  alleged,  belonged  to 
estates  which  she  had  inherited  exparte  matema;  but  the 
proceedings  in  the  lunacy  did  not  show  who  was  the  heiK 


IN  1837,  1838.  SI5 

exparte  maternfty  and  the  remaining  deeds  and  papers 
related  to  the  personal  estate. 

On  the  15th  November,  1836,  an  order  was  made  upon 
two  petitions  presented  by  the  two  administratrixes,  and 
certain  of  the  next  of  kin,  that  it  should  be  referred  to 
the  said  Master  to  look  into  and  inspect  the  several  title 
deeds  and  writings  remaining  deposited  in  his  office  in 
this  matter,  and  relating  to  the  estates  of  the  said  late 
lunatic,  or  the  title  thereto,  or  otherwise,  and  to  inquire 
and  certify  to  whom  any  and  which  of  them  belonged : 
and  it  was  also  ordered  that  the  said  Master  should  in- 
quire and  certify  who  was  or  were  the  heir  or  heirs-at-law 
exparte  matem&  of  the  said  late  lunatic,  to  whom  due 
notice  of  attending  the  said  Master  on  the  inspection  of 
the  said  deeds  and  on  the  inquiry  relating  thereto  was  to 
be  given ;  and  his  lordship  did  thereby  reserve  the  consi- 
deration of  the  costs  of  the  said  inquiry  as  to  the  said 
heir-at-law  exparte  matem&  until  after  the  said  Master 
should  have  made  his  report,  when  such  further  order 
should  be  made  as  should  be  just :  and  the  said  Master 
was  to  be  at  liberty  to  state  any  special  circumstances 
relative  to  the  several  matters  aforesaid  as  he  should  think 
fit :  and  it  was  ordered  that  due  notice  of  attending  the 
said  Master  should  be  also  given  to  the  heir-at-law  ex- 
parte patem&  of  the  said  lunatic,  and  to  the  said  adminis- 
tratrixes, and  likewise  to  the  person  or  persons  entitled  to 
a  distributive  share  or  distributive  shares  of  the  estate  of 
the  said  lunatic  in  consequence  of  her  having  died  intes- 
tate. 

The  Master  made  his  report  dated  the  15th  of  July, 
1837,  and  thereby  certified  that  he  had  looked  into  and 
inspected  the  several  title  deeds  and  writings  aforesaid, 
and  he  found  that  two  promissory  notes  therein  men- 
tioned, and  certain  mortgage  and  other  deeds  which  he 
had  set  forth  in  the  first  schedule  annexed  to  his  report, 
belonged  to  the  said  Mary  Ann  Freeman  and  Margaret 
^Hutchinsoni  as  the  administratrixes  of  the  said  late  lunatic ; 
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and  that  the  several  title  deeds  and  writings  mentioned  and 
set  forth  in  the  second  schedule  annexed  to  his  report 
belonged  to  the  said  John  Pearson,  as  such  heir-at-law 
exparte  patem&  of  the  said  late  lunatic,  the  same  having 
relation  to  and  being  title  deeds  of  the  moiety  of  a  certain 
estate  at  Ebberston,  which  descended  to  the  said  lunatic 
exparte  patem& :  and  with  regard  to  that  part  of  the  said 
order  which  directed  him  to  inquire  and  certify  who  was 
or  were  the  heir  or  heirs-at-law  exparte  matemi  of  the 
said  late  lunatic,  the  said  Master  found  that  John  Richard 
Halliday  was  the  heir-at-law  exparte  matern^  of  the  said 
late  lunatic;  and  he  also  found  that  the  several  title  deeds 
and  writings  mentioned  in  the  third  schedule  annexed  to 
that  his  report  belonged  jointly  to  the  said  John  Pearson, 
as  the  heir-at-law  of  the  said  lunatic  exparte  patem&,  and 
to  the  said  John  Richard  Halliday,  as  the  heir-at-law  ex- 
parte matern&,  in  respect  of  the  other  moiety  of  such 
estate  at  Ebberston  as  aforesaid :  and  the  said  Master 
also  found  that  the  title  deeds  and  writings  which  were 
set  forth  in  the  fourth  schedule  to  that  his  report  an- 
nexed were  old  deeds,  and  did  not  appear  to  relate  to  the 
affairs  of  the  said  lunatic,  except  an  agreement  for  the 
tenancy  of  a  farm  which  was  then  expired,  but  the  same 
having  been  deposited  in  the  office  off  the  said  Master  by 
the  said  John  Pearson  (who  was  once  a  committee  of  the 
lunatic's  estate),  he  found  they  belonged  to  the  said  John 
Pearson,  the  heir-at-law  of  the  said  lunatic  exparte  pa- 
tem&. 

The  said  Mary  Ann  Freeman  and  some  of  the  next  of 
kin  now  presented  their  petition  to  the  Lord  Chancellor 
stating  the  matters  aforesaid,  and  also  the  institution  of  a 
suit  of  Hutchinson  v.  Freeman  to  ascertain  who  were  the 
next  of  kin  of  the  lunatic  when  she  died,  and  to  distribute 
her  personal  estate ;  and  that  on  the  24th  May,  1837,  an 
order  had  been  made  in  the  matter  of  the  said  lunacy 
and  in  the  said  cause,  that  some  persons  indebted  to  the 
lunatic's  estate  upon  mortgage  should  be  at  liberty  to  pay^ 
the  principal  and  interest  into  Court  in  trust  in  the  said 
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cause ;  and  that  the  said  Master  should  thereupon  deliver 
out  to  them  the  mortgage  deeds^  being  part  of  the  deeds 
mentioned  in  the  first  schedule  to  the  aforesaid  report : 
and  further  stating  that  the  before-mentioned  inquiry  as 
to  who  was  the  heir-at-law  exparte  matem&  of  the  said 
late  lunatic^  related  solely  to  the  real  estate  of  the  said  late 
lunatic^  and  did  not  at  all  interfere  nor  was  connected 
with  the  personal  estate  of  the  said  late  lunatic,  or  the 
administration  thereof,  but  was  a  question  solely  between 
John  Pearson  the  heir-at-law  exparte  patern^,  and  the 
said  John  Richard  Halliday  as  the  heir-at-law  exparte 
matern&,  as  to  which  of  them  was  entitled  to  certain  parts 
of  the  real  estates  of  the  said  late  lunatic.  The  petition 
prayed  the  confirmation  of  the  Master's  report,  and,  be- 
sides the  other  consequential  directions,  that  it  might  be 
referred  back  to  the  said  Master  to  tax  the  costs,  charges, 
and  expenses  of  the  petitioners,  and  also  of  the  said  Mar- 
garet Hutchinson  and  of  Jane  Ward  (one  of  the  next  of 
kin),  incurred  in  and  about  the  inquiry  as  to  who  was  or 
were  the  heir  or  heirs-at-law  of  the  said  late  lunatic  ex- 
parte inatem&>  as  also  so  much  of  the  costs  of  that  appli- 
cation and  consequent  thereon  as  related  thereto;  and 
that  what  the  said  Master  should  certify  to  be  the  amount 
of  such  costs  respectively  might  be  paid  by  the  said  John 
Pearson  and  John  Richard  Halliday  jointly,  or  by  the 
said  John  Richard  Halliday  alone,  as  to  the  Court  might 
seem  meet. 

The  Lord  Chancellor,  upon  the  argument  of  the 
petition,  observed,  that  the  order  of  the  15th  November, 
1836,  could  not  have  been  obtained  except  by  the  acqui- 
escence of  all  parties. — that  the  Chancellor  sitting  in 
lunacy  has  no  jurisdiction  after  a  lunatic's  death  to  de- 
termine who  is  his  heir-at-law— that  the  motive  for  the 
usual  inquiry  upon  a  person  being  found  a  lunatic,  who, 
if  such  person  died  immediately,  would  be  the  heir-at-law, 
waS|  that  the  Chancellor  might  have  the  assistance  of  the 
heir-at-law,  in  conjunction  with  the  next  of  kin,  for  the 
protection  of  the  lunatic's  property : — ^that  the  Master's 
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report  did  not  bind  the  right — that  howeveri  if  there  was 
no  adverse  claimanty  the  person  found  to  be  such  heir-at- 
law  would  be  treated  as  such,  whether  the  Master's  report 
was  founded  on  an  order  made  before  or  after  the  lunatic's 
death — ^that  with  regard  to  the  costs  of  the  inquiry  in  the 
present  instance,  the  different  parties  ought  to  bear  their 
own  costs,  as  the  inquiry  was  obviously  requisite  before 
it  could  be  ascertained  what  deeds  belonged  to  the  re- 
spective real  and  personal  representatives  (a). 

The  Solicitor-General,  Sir  IV.  Home,  Mr.  Wigram, 
and  Mr.  Cooper  for  the  various  parties. 


The  order  waa,  that  the  Master^s  said  report  should  be  con- 
firmed, and  that  the  said  two  promissory  notes  mentioned  in  the 
first  schedule  to  the  said  Master's  report  annexed,  should  be  re- 
tained and  held  by  him  as  the  Master  to  whom  the  cause  of  Hut- 
chinson V.  Freeman  stood  referred,  in  trust  in  the  said  cause, 
subject  to  further  order :  and  that  the  several  deeds  and  writings 
mentioned  and  referred  to  in  the  first  schedule  to  the  said  report 
annexed,  other  than  the  said  promissory  notes,  should  be  retained 
and  held  by  the  said  Master  for  the  purposes  mentioned  in,  and 
subject  to  the  directions  contained  in,  the  order  made  in  the 
matter  of  the  said  lunacy  and  the  aforesaid  cause,  bearing  date 
the  24th  day  of  May,  1837 :  and  that  the  several  title  deeds  and 
writings  mentioned  and  set  forth  in  the  second  schedule  to  the 
said  report  annexed  should  be  by  the  said  Master  delivered  out 
to  the  said  John  Pearson,  as  the  heir-at-law  exparte  pater ni  of 
the  said  late  lunatic :  and  that  the  said  Master  should  deliver  to 
the  said  John  Pearson,  as  the  heir-at-law  of  the  said  late  lunatic 
exparte  patemft,  and  the  said  John  Richard  Halliday,  as  the 
heir-at-law  of  the  said  late  lunatic  exparte  matern4,  the  several 
title  deeds  and  writings  also  mentioned  in  the  third  schedule  to 
the  said  Master's  report  annexed,  being  part  of  the  deeds  and 
writings  stated  in  the  said  report  to  belong  jointly  to  the  said 
John  Pearson,  as  the  heir-at-law  of  the  said  late  lunatic  exparte 
patemi,  and  to  the  said  John  Richard  Halliday,  as  the  heir-at 
law  exparte  maternA  of  the  said  late  lunatic :  and  that  the  several 

(a)  See  Re  Fiizgerald,  %  Schoales  &  Lefroy,  432,  439,  443 ; 
and  Exparte  ClarkCf  Jacob,  589.  * 
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title  deeds  and  writings  set  forth  in  the  fourth  schedule  to  the 
said  Master's  report  annexed,  should  be  delivered  out  by  the 
said  Master  to  the  said  John  Pearson,  as  the  heir-at-law  exparte 
patemi  of  the  said  late  lunatic  :  and  that  it  should  be  referred 
to  the  said  Master  to  tax  the  reasonable  and  proper  costs,  charges, 
and  expenses  of  the  said  petitioners,  and  also  those  of  the  said 
Margaret  Hutchinson  and  Jane  Ward,  incurred  in  and  about  this 
matter  and  relating  thereto,  subsequent  to  the  last  taxation 
thereof,  and  not  already  taxed  or  allowed,  including  therein  the 
costs,  charges,  and  expenses  of  and  incident  to  and  consequent 
upon  that  application,  and  also  the  reasonable  and  proper  costs, 
charges,  and  expenses  of  the  said  John  Pearson,  and  of  Henry 
Pearson,  late  the  committee  of  the  estate,  excepting  of  this  ap- 
plication [Henry  Pearson  did  not  appear  upon  the  application] 
incurred  in  this  matter,  and  not  already  taxed  and  allowed  as 
aforesaid  (excepting  therefrom  the  costs,  charges,  and  expenses 
of  the  said  John  Pearson,  the  heir-at-law  exparte  patem4,  in- 
curred in  and  about  the  inquiry  before  the  said  Master  and  of 
this  application)  :  and  that  the  said  Master  should  certify  the 
total  amount  of  such  costs,  charges,  and  expenses,  and  that  the 
same  should  be  paid  by  the  Accountant-General  of  the  Court 
of  Chancery  out  of  the  cash  then  remaining  on  the  credit  of  that 
matter,  &c. 


William  Dewhirst  the  Elder,  William  Dew- 
hirst  the  Younger,  and  Joseph  Dewhirst  v. 
Watts  Wrigley  and  Thomas  Wrigley.  November^, 

1837. 


In  1805  one  John  Watkinson,  being  the  owner  of  a  mill  lojuDction 
caUed  Shay   Lane  Mill,   and  the  lands  upon  which  it  SoJ!*on^^^ 
was  erected,  and  also  of  a  farm  called  The  Little  Moor,  flow  of  water 

Ihrouffh  a  goit 

and  other  premises  adjoining,  situate  in  the  township  of  in  defendante' 
Ovenden,  and  through  which  farm  water  was  diverted  for  tiffs'  mm.  ° 
working  the  mill  from  a  stream  called  Ovenden  Beck,  eni^ning  to* 

by  means  of  a  weir  across  the  stream,  in  the  month  of  pravent  nui- 

lance  should 

October  in  that  year,  with  the  view  of  obtaining  a  better  make  provision 
supply  of  water,  entered  into  the  following  agreement  with  question  be- ^ 
John  Barstow,  who  had  just  contracted  to  buy  a  close  J]|f««»^«p«rties 

'  •'  ^  tned  at  law. 
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of  land  called  The  Holmei  and  which  lay  higher  up  the 
beck. 

This  agreement,  made  the  16th  day  of  October,  1805, 
by  and  between  John  Barstow  &c.,  of  the  one  part,  and 
John  Watkinson,  &c.  of  the  other  part :  whereas  the  said 
John  Barstow  hath  lately  contracted  and  agreed  with  the 
trustees  for  sale  of  the  estate  of  John  MitcheQ  for  the 
purchase  of  a  close  of  land  called  The  Holme,  situate  in 
Ovenden  &c.:  and  whereas  the  siud  John  Watkinson  hath 
since  the  purchase  of  the  said  close  applied  to  and  requested 
the  said  John  Barstow  for  permission  to  erect  and  make  a 
weir  to  convey  and  carry  water  through  the  said  close  to  a 
farm  called  Little  Moor,  the  property  of  the  said  John 
Watkinson,  and  thence  forward  to  his  mill  in  Shay  Lane  in 
Ovenden  aforesaid ;  and  also  to  make  a  watercourse  or  goit 
through  the  said  close,  which  permission  the  said  John 
Barstow  hath  agreed  to  give  upon  the  terms  hereinafter 
expressed ;  wherefore  it  is  witnessed,  that  in  pursuance  of 
such  request  and  agreement,  and  in  consideration  of  tlie 
sum  of  31Z.  lOs.  to  be  paid  to  the  said  John  Barstow  on  the 
6th  day  of  November  next,  he  the  said  John  Barstow  doth 
hereby  promise,  engage,  and  agree  that  he  the  said  John 
Watkinson,  his  heirs  and  assigns,  shall  and  may  forthwith, 
or  as  soon  as  he  shall  think  proper,  enter  into  and  upon 
the  said  close  called  The  Holme,  and  make  and  erect  a 
weir,  which  is  to  be  twenty-four  inches  higher  than  a  weir 
already  erected  and  made  by  the  said  John  Watkinson 
below  the  bridge  at  the  southern  extremity  of  the  said 
close,  to  convey  and  carry  the  water  through  the  same 
close  called  The  Holme  into  the  said  farm  called  Little 
Moor,  and  thence  forward  to  the  said  John  Watkinson's 
mUl  in  Shay  Lane  aforesaid ;  and  also  shall  and  may  cut, 
dig,  and  make  a  watercourse  or  goit  for  that  purpose,  in, 
over,  and  through  the  said  close  called  The  Holme,  of  suf- 
ficient width  and  depth  to  conduct  the  water  from  the  afore- 
said intended  weir  to  the  said  mill;  and  at  all  times  here- 
after shall  and  may  continue,  use,  and  enjoy  the  same,  he 
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and  they  well  and  effectually  covering  and  securing  the  said 
goit  with  stones  or  flags,  and  covering  the  same  with  earth, 
with  sufficient  depth  for  ploughing,  and  doing  as  little 
damage  to  the  corn  or  grass  growing  on  the  said  close  as 
possible ;  with  full  and  free  liberty,  power,  and  authority 
also  to  the  said  John  Watkinson,  his  heirs,  assigns,  ser- 
vants, and  workmen,  from  time  to  time,  and  at  all  times 
hereafter,  to  enter  into  and  upon  the  said  close,  and  repair, 
amend,  scour,  and  cleanse  the  said  weir  and  goit  hereby 
authorized  to  be  made  as  aforesaid,  when,  where,  and  as 
often  as  need  shall  require,  doing  as  little  damage  as  pos^ 
sible,  and  making  and  allowing  a  reasonable  satisfaction 
to  the  tenant  or  occupier  of  the  premises  for  any  damage 
which  may  be  sustained  thereby ;  the  said  John  Barstow 
reserving  to  himself  the  right  and  privilege  of  turning  the 
water  from  the  tail  goit  of  any  mill  or  mills  he  may  at  any 
time  hereafter  erect  upon  the  said  close  called  The  Holme 
into  the  said  goit  so  intended  to  be  made  by  the  said 
John  Watkinson  as  aforesaid :  to  have,  hold,  and  enjoy 
the  same  liberties  and  privileges  unto  the  said  John  Wat- 
kinson, his  heirs  and  assigns,  for  ever. 

The  above  agreement  was  not  under  seal.  Watkinson, 
soon  after  the  date  of  it,  built  the  weir  and  made  the  goit, 
and  remained  in  the  enjoyment  of  the  subject  of  his  agree- 
ment from  that  time  until  1813,  when  he  became  a  bank- 
rupt. Upon  that  event  the  plaintiff's  bought  all  the 
aforesaid  property  of  Watkinson  from  his  assignees ;  and 
Barstow  having  died  in  1811,  the  Holme  Close  was  sold. 
In  August,  1832,  the  defendants  became  the  proprietors 
of  such  close,  and  soon  after  they  erected  a  large  mill 
upon  it  higher  up  the  brook  than  the  weir  made  by  Wat- 
kinson, and  disputes  immediately  arose  between  the  plain- 
tifi  and  the  defendants  respecting  the  water :  the  defend- 
ants alleging  that  the  plaintiffs  had  enlarged  the  size  of 
the  inlet  to  the  goit,  and  raised  the  height  of  the  weir,  so 
as  to  obtain  a  much  greater  quantity  of  water :  and  the 
plaintiffs  insisting  that  both  goit  and  weir  were  in  the 

Y 
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same  state  as  when  the  same  were  constructed  by  Wafe^ 
kinsonj  and  that  the  objection  was  raised  bjr  the  defend- 
ants merely  to  force  the  plaintiffs  to  pay  them  a  large 
sum  of  money :  it  being  plain  that  the  defendantsi  whoae 
mill  was  higher  up  the  stream^  could  not  be  injured,  eren 
assuming  that  there  had  been  any  increase  in  the  depth 
and  width  of  the  entrance  to  the  goit  and  the  beigl^  oS 
the  weir. 

In  February^  1883,  the  defenduits  threw  a  quantity  of 
stones  and  soil  against  the  mouth  of  the  watercourse,  and 
the  plaintiffs  thereupon,  in  Aprils  18SS|  brought  an  action 
in  the  Court  of  King's  Bench  against  the  defendants  to 
recorer  damages  for  the  injury  they  had  sustained  by  this 
obstruction  and  diversion  of  die  water.  In  March,  1884, 
this  action  was  tried  at  the  assises  at  York  befirre  Mr. 
Justice  Taunton,  when  the  plaintiffs  rested  their  claim  to 
the  water  as  it  flowed  at  the  time  of  the  obstruction,  upon 
an  uninterrupted  enjoyment  by  themselves,  or  those  from 
whom  they  derived  title,  of  twenty*eight  years  or  there- 
abouts ;  but  the  defendants  giving  in  evidence  the  said 
agreement  of  the  16th  October,  1805,  the  learned  judge 
thought  such  agreement  prevented  the  presumption  that 
would  otherwise  have  arisen  of  a  grant,  and  directed  a 
nonsuit.  In  April,  1834,  a  rule  nisi  was  obtiuned  for  a 
new  trial,  which,  in  June  following,  was  made  absolute, 
upon  the  ground  that  the  enjoyment  for  so  many  years 
ought,  notwithstanding  the  production  of  the  agreement 
of  October,  1805,  to  have  been  left  to  the  jury  as  evi- 
dence to  presume  a  grant. 

On  the  ISth  July,  1884,  the  said  action  came  on  again 
to  be  tried  at  the  Yorkshire  assizes,  when,  by  consent  of 
both  parties,  an  order  was  made  that  a  juror  should  be 
withdrawn,  and  that  two  surveyors  should  ascertain  and 
fix  by  examination  of  witnesses  what  was  the  state  of  the 
weir  and  entrance  to  the  goit,  and  what  was  the  width  and 
fall  of  the  entrance,  &c.  at  the  time  when  the  plaintiffi 
purchased  from  Watkinson's  assignees,  and  rarious  powers 
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were  given  to  the  referees,  who  entered  upon  the  arbitra- 
tioD,  and  heard  the  parties  and  witnesses  on  both  sides, 
but  were  unable  to  agree  upon  any  award.  Upon  this 
result,  the  defendants,  in  Trinity  term,  1835,  applied  to 
the  Court  of  King's  Bench,  and  obtained  a  rule  to  show 
cause  why  the  aforesaid  order  of  reference  should  not  be 
set  aside,  and  why  they  should  not  be  at  liberty  to  issue 
a  venire  de  novo,  and  carry  down  the  record  for  trial  at 
the  then  next  Yorkshire  assizes.  In  Easter  term,  1886, 
the  Court  of  King's  Bench  ordered  this  rule  to  be  made 
absolute,  unless  ihe  plaintiffs  should,  before  the  first  day 
of  Trinity  term,  consent  to  a  reference  to  a  barrister  upon 
the  terms  of  the  said  order  of  reference  of  the  12th  July, 
1834,  and  that  the  said  rule  should  be  discharged,  unless 
the  defendants  should  consent  to  a  reference  within  the 
same  time.  Such  consent  was  given  by  the  plaintiffs  but 
refused  by  the  defendants,  and  the  latter,  on  the  6th 
June,  1836,  again  caused  quantities  of  stones  and  rubbish 
to  be  thrown  into  Ovenden  beck  against  the  mouth  of  the 
goit,  and  thereupon,  and  on  the  10th  of  that  month,  the 
present  bill  was  filed. 

The  bUI,  after  stating  the  foregoing  matteirs,  charged 
that  the  defendants  had,  by  the  means  aforesaid,  com- 
pletely obstructed  the  flow  of  the  said  water  into  the  said 
goit,  and  the  same,  instead  of  flowing  into  the  said  goit, 
flowed  down  the  ancient  course  over  the  said  new  weir, 
and  that  the  working  of  plaintiffs'  said  mill  was  thereby  ob- 
structed, and  plaintiffs  were  greatly  injured  thereby :  and 
that  they  were  unable  to  carry  on  their  trade  at  and  on  their 
said  mill  and  prembes  to  the  extent  they  had  carried  on 
the  same  previous  to  such  obstruction,  and  if  such  ob- 
struction continued,  the  injury  sustained  by  the  said 
plaintiffi  in  their  said  trade  would  be  irreparable :  that 
from  the  month  of  October,  1805,  till  the  month  of 
February,  1833,  plaintiffs  and  the  said  John  Watkjnson, 
under  whom  they  claimed,  had  had  the  uninterrupted 
enjoyment  of  the  said  water,  and  the  said  water,  during 

y2 
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all  that  period,  flowed  out  of  the  said  beck  into  and 
through  the  said  goitj  and  through  the  land  of  the  sud 
defendants  as  aforesaid,  viz.  through  the  said  Holme 
Close;  that  during  the  time  the  said  John  Watkinson 
used  and  enjoyed  the  said  stream  of  water,  and  after  the 
same  flowed  through  the  said  new  watercourse  or  goit 
made  through  the  said  Holme  Close,  the  said  John  Wat- 
kinson on  various  occasions  caused  the  said  goit  to  be 
cleansed  and  repaired  within  the  said  land  belonging  to 
or  claimed  by  the  said  defendants ;  and  in  like  manner 
plaintiffs,  since  they  had  had  such  possession,  occupation, 
and  enjoyment  as  aforesaid,  cleansed  and  repaired  the 
said  goit,  and  repaired  the  head  or  mouth  thereof,  without 
any  interruption  by  the  owners  or  occupiers  of  the  said 
close ;  that  inconsequence  of  the  increased  flow  of  water, 
and  the  additional  power  given  thereby  to  work  plaintiffs' 
said  mill,  plaintiffs,  or  some  of  them,  had  been  induced  to 
lay  out  and  expend,  and  had  actually  laid  out  and  ex- 
pended, large  sums  of  money  in  enlarging  their  said  mill 
and  premises,  and  in  otherwise  improving  the  same ;  and 
if  they  were  deprived  of  the  said  stream,  or  any  part 
thereof,  or  if  the  same  was  diverted  from  their  said  miD, 
the  said  alterations,  enlargements,  and  improvements 
would  be  rendered  in  a  great  measure,  if  not  totally,  use- 
less ;  that  the  said  agreement  entered  into  between  the 
said  John  Barstow  and  John  Watkinson  was  a  good  and 
binding  agreement,  and  was  binding  on  plaintiffs  and  the 
said  defendants,  as  claiming  under  the  said  parties  to  the 
said  agreement ;  and  that  the  consideration  therein  ex- 
pressed to  have  been  paid  by  the  said  John  Watkinson 
to  the  said  John  Barstow,  was  in  fact  paid  by  the  said 
John  Watkinson  to  the  said  John  Barstow,  and  that  the 
said  agreement  ought  to  be  specifically  performed  as  be- 
tween the  said  plaintiffs  and  the  said  defendants,  and 
that  plaintiffs  ought  to  be  quieted  in  their  enjoyment  of 
the  said  stream  of  water,  and  that  the  said  defendants 
ought  to  be  restrained  from  preventing  or  obstructing 
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such  enjoymenti  and  from  diverting  the  said  stream  from 
running  into  and  through  the  said  goit.    The  said  bill 
prayed  that  the  said  defendants  might  be  decreed  speci- 
fically to  perform  the  said  agreement  of  the  16th  of  Oc- 
tober, 1805,  and  to  execute  such  deed  or  deeds,  instru- 
ments or  instrument^  and  to  do  such  acts  as  might  be 
necessary  and  proper  for  that  purpose,  and  for  the  purpose 
of  quieting  the  plaintiffs  in  possession  and  enjoyment  of 
the  said  stream  of  water,  and  the  premises  incident  to 
such  enjoyment,  pursuant  to  the  said  agreement,  or  other- 
wise, as  plaintiffs,  or  any  or  either  of  tbem,  might  be  entitf ed 
thereto ;  and  that  plaintiffs  might  by  the  decree  of  the 
Court  be  quieted  in  the  possession  of  the  said  stream  of 
water  and  premises,  and  that  the  said  defendants,  their 
servants,  agents,  and  workmen,  might  be  restrained  by  the 
order  and  injunction  of  the  Court  from  obstructing,  im- 
peding, or  diverting  the  said  stream  of  water  from  Bowing 
out  of  the  said  Ovenden  beck  into  and  through  the  said 
goit  or  watercourse,  and  from  doing  or  causing  to  be  done 
any  act,  matter,  or  thing  whereby  the  flow  of  the  said 
stream  of  water  to  plaintiffs'  said  mill  might  be  obstructed, 
impeded,  or  diverted,  or  any  damage  or  injury  done  to  the 
said  goit  or  mill,  or  the  working  thereof,  or  to  the  said 
premises,  incident  thereto  or  belonging  to  plaintiffs,  or 
any  or  either  of  them. 

Affidavits  having  been  filed  ;veriiying  the  case  stated  by 
the  bill,  the  Master  of  the  Rolls,  upon  an  ex  parte  appli-^ 
cation  on  the  1 1th  June,  1836,  ordered  that  the  defend- 
ants, their  servants,  agents,  and  workmen  should  be  re* 
strained  from  obstructing,  impeding,  or  diverting  the 
aforesaid  stream  of  water  from  flowing  out  of  Ovenden 
Beck  into  and  through  the  said  goit  or  watercourse,  and 
from  doing  or  causing  to  be  done  any  act,  matter,  or  thing 
whereby  the  flow  of  the  said  stream  of  water  to  the  plain- 
tiffs' mill  might  be  obstructed,  impeded,  or  diverted,  or 
any  daipage  or  injury  done  to  the  said  goit  or  mill  or  the 
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works  thereof  or  to  the  premises  incident  thereto,  or  be- 
longing to  the  plaintiffs  or  any  or  either  of  them. 

Numerous  affidavits  havmg  been  filed  on  the  part  of 
the  defendants,  and  the  plamtiffii  having  also  filed  addi- 
tional affidavits— the  affidavits  on  both  sides  being  mainly 
directed  to  the  points,  whether,  since  the  plaintiffs  pur- 
chased from  Watldnson's  assignees,  the  weir  had  been 
raised  in  height  and  the  inlet  to  the  watercourse  deepened 
and  widened — ^a  motion  was,  on  the  ISth  July,  1836,  made 
before  his  Lordship  the  Master  of  the  Rolls,  that  the 
abcte  injunction  might  be  dissolved,  but  the  same  was 
refused. 

This  motion  was  now  renewed  by  way  of  appeal  before 
the  Lord  Chancellor,  when,  on  the  defendants'  behalf,  it 
was  not  disputed  that  the  affidavits  were  as  to  the  last 
above  mentioned  points  extremely  conflicting ;  but  it  was 
urged  that  as  the  bill  stated  a  legal  title  acquired  by  lapse 
of  time,  and  the  plaintiff  relying  upon  that  title  had 
brought  the  aforesaid  action,  that  this  Court  ought  not  to 
interfere,  but  should  leave  the  plaintiffs  to  their  legal  re- 
medy— and  similar  arguments  were  used  to  those  adduced 
on  the  motion  fi>r  a  new  trial  (a). 

The  Lord  Chancellor  said,  that  it  was  plain  from 
such  of  the  facts  steted  by  the  bill  as  were  not  contro- 
verted by  the  defendants'  affidavits,  as  well  as  from  what 
had  taken  place  in  the  Court  of  King's  Bench,  that  the 
plaintiflb  were  entided  to  convey  water  from  the  brook  to 
theur  mill  across  the  defendants'  land :  all  that  was  to  be 
determined  was,  whether  the  plaintiffs  had  taken  more 
water  than  was  agreed  to  be  granted,  and,  if  they  had, 
whether  they  had  a  right  to  do  so-*diat  the  Master  oi 
the  Rolls  had  very  properly  refused  to  dissolve  the  in- 
junction— ^that  it  by  no  means  followed  in  a  case  of  nui* 
sance  that  because  a  party  had  brought  an  action,  the 

(a)  See  post,  page  939,  a  short  report  of  the  proceedings  in 
the  Court  of  King's  Bench  upon  that  motion. 
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eircimifitances  might  not  be  such  as  to  justify  him  in  filing 
a  bill  (a) — that  in  the  present  instance  the  conduct  of  the 
defendants  in  taking  the  law  into  their  own  hands  pending 
the  proceedings  in  the  Court  of  Kbg*8  Bench  rendered  a 
bill  necessary — ^but  that,  although  it  was  right  to  continue 
the  injunction,  the  Master  of  the  Rolls  ought,  as  in  other 
cases  where  the  Court  interposes  its  injunction  to  prevent 
nuisaiKse,  to  have  made  provision  for  having  the  ques- 
tion between  the  parties  tried  at  law  (&)•  His  Lordship 
intimated  that  the  proper  course  would  be  that  the  plain- 
tifis  ehould  again  bring  an  action  against  the  defendants 
for  obstructing  the  flow  of  water  through  the  goit;  that 
the  plaintiffs  should  admit  that  the  defendants  had  not 
prevented  the  water  flowing  to  the  same  extent  as  in  1812 
when  the  plaintiffs  purchased,  and  that  the  defendants 
should  admit  that  they  had  prevented  the  water  flowing 
beyond  that  extent,  and  that  they  should  also  admit  the 
agreement  of  16th  October,  1805,  to  be  a  grant. 

The  defendants  declining  to  make  any  such  admissions, 
Aeir  motion  was  dismissed  with  costs. 

The  SoUciiar'General,  Mr.  Spence,  Mr.  Cooper^  and 
Mr.  Addison  for  the  defendants.  Sir.  W.  Harney  Mr.^ 
Wigramf  and  Mr.  Tamlinson  for  the  plaintiffs. 


The  reported  cases  in  which  the  Court  of  Chancery  has 
interposed  by  injunction  on  the  principle  upon  which  the 
preceding  case  rests  are  much  too  numerous  to  be  even 
menticmed  here  ;  those  only  which  most  resemble  it  in  the 
subject-matter  are  selected*  The  first  is  given  at  length 
as  found  in  Vernon. — 


(a)  Id  tb»  AHomey^Generalr.  Nkholl,  S  Merivale,  687 ;  S.  C. 
l6  Vesey,  338,  343^  an  action  on  the  case  had  been  brought  by 
the  relators  the  Scottish  Hospital. 

(b)  See  Motley  v.  Downman^  3  Mylne  &  Craig,  1,  14,  and 
Attomey'Qeneral  v«  Ckaocr^  18  Vesey,  211,  %20. 
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In  Finch  y.  ResbrUger,  2  Veraon,  390 ;  S.  C,  Lord 
Guernsey  v.  Rodbridges,  [Grilbert]  Cases  in  Equity,  3, 
the  bill  was  to  quiet  the  plaintiff  in  the  enjoyment  of  a 
watercourse  to  his  house  and  garden,  through  the  ground 
of  the  defendant.  It  appeared  upon  the  proofs  that  there 
had  been  a  long  enjoyment  of  this  watercourse,  particu- 
larly by  the  Earl  of  Arundel,  and  after  him  by  the  Duke 
of  Norfolk,  and  that  the  plaintiff  had  scoured  and  re- 
paired it,  when  there  was  occasion,  and  that  the  Duke 
was  in  the  quiet  enjoyment  of  it  when  he  sold  it  to  the 
plaintiff.  For  the  defendant,  it  was  insisted  that  the  Earl 
of  Arundel,  in  1663,  took  a  long  lease  of  the  lands,  now 
the  defendant's,  and  that  whilst  he  held  those  lands  as 
lessee  he  made  the  watercourse  in  question;  and  that 
after  the  expiration  of  the  lease,  he  was  many  times  denied 
liberty  to  scour  or  mend  the  watercourse,  and  several 
witnesses  deposed  to  that  effect,  and  the  defendant  in- 
sisted it  was  only  upon  sufferance,  and  not  founded  upon 
any  agreement  or  consideration:  and  the  cause  being 
heard  before  Lord  Somers,  he  directed  an  issue  to  be 
tried  at  law,  whether  there  was  any  agreement  made  be- 
tween any  of  the  owners  of  the  plaintiff's  and  defendant's 
estates  respectively  for  the  making  or  continuing  of  the 
watercourse  in  question.  But  upon  a  rehearing  before 
Sir  Nathan  Wright,  he  decreed  for  the  plaintiff,  declar- 
ing that  a  quiet  enjoyment  was  the  best  evidence  of  right 
and  that  he  would  presume  an  agreement,  and  the  proof 
ought  to  come  on  the  other  side  to  show  the  special  li- 
cence, or  that  it  was  to  be  restrained  or  limited  in  point  of 
time.  In  the  New  River  Company  v.  Graves,  2  Vernon, 
431,  the  bill  was  to  be  quieted  in  the  enjoyment  of  pipes 
laid  through  the  defendant's  field,  probably  soon  after  the 
Company  was  incorporated  nearly  a  century  previously. 
In  Bush  v.  Western,  Precedents  in  Chancery,  530,  the 
plaintiff  had  been  in  possession  of  a  watercourse  upwards 
of  sixty  years,  which  the  defendant  had  interrupted  by 
tnaking  a  cut  or  channel  through  bis  own  lands,  and  set- 
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ting  up  a  sluice  at  the  mouth  thereof^  whereby  the  water 
that  should  have  run  to  the  plaintiff's  watercourse  was 
totally  diverted.  And  though  it  was  objected  that  if  the 
plaintiff  had  any  damage  his  remedy  was  purely  at  law, 
and  that  he  ought  not  to  come  hither  till  he  had  esta- 
blished his  title  at  law,  yet  the  Court  decreed  for  the 
plaintiff,  and  agreed  it  was  usual  to  have  such  bills  in  the 
first  instance  in  this  Court. 


In  the  King's  Bench.— Dewhirst  v.  Wrigley,  1834. 

The  action  was  in  case  for  the  wrong  sustained.    The  declaration  Action  for  ob- 

stated  that  the  plaintiffs  before  and  at  the  time  of  the  committing  »^ction  of  a 
_,  '^,,         .,,^,  ..-«  watercourse  to 

of  the  grievances  by  the  said  defendants  theremafter  next  men-  which  plaintiflb 

tioned,  were  and  from  thence  thitherto  had  been  and  still  were  •llegedfthm- 
lawfully  possessed  of  a  certain  mill  situate^  &c.  and  by  reason  titled  by  reason 
thereof,  before  and  at  the  time  of  the  committing  of  the  said  of  their  poMes- 
grievances  thereinafter  mentioned,  of  right  ought  to  have  had  j^q  agroemeot 
and  enjoyed,  and  still  of  right  ought  to  have  and  enjoy,  the  for  such  water- 
benefit  and  advantage  of  the  water  of  a  certain  stream  or  water-  twenty-eight 
course,  which  during  all  that  time  of  right  ought  to  have  run  years  before 
and  flowed,  and  until  the  obstruction  and  diversion  thereof  ^{j^g^  ^odffii^ 
thereinafter  mentioned  of  right  had  run  and  flowed,  and  still  of  claimed  being 
right  ought  to  run  and  flow,  from  the  aforesaid  brook  unto  the  §^n^^^/^e 
said  mill  of  the  said  plaintifis  for  the  supplying  the  same  with  defendanu,  it 
water  for  the  working  and  more  beneficial  use  and  enjoyment  J^[^i|^JJft 
thereof,  &c.  to  the  jury  to 

The  plea  was  the  general  issue,  not  guilty.  fhST^au 

Motion  for  new  trial. — Mr.  Pollock,  Barstow  had  no  convey  not  been  exe- 
ance  of  the  legal  estate  in  the  Holme  Close  until  November^  ^"^* 
1805.     Consequently  the  agreement  of  October,  1805,  even  if  iq  ^pn], 
under  seal,  would  only  have  operated  as  a  covenant.    He  could 
not  at  that  period  have  executed  a  grant  of  this  easement : — for 
nothing  more  is  claimed,  there  is  no  question  as  to  any  interest 
in  the  soil : — yet  it  is  obvious  that  a  grant  was  intended,  and  a 
grant  not  to  Watkinson  only,  but  his  heirs  and  assigns.   Watkin- 
son,  and  after  his  bankruptcy  his  assignees,  might  have  filed  a 
bill  in  equity  against  Barstow  or  his  devisees  for  a  specific  per- 
formance of  this  agreement.      After  the  lapse  of  more  than 
twenty-eight  years  it  ought  to  be  presumed  that  this  agreement 
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has  beeo  ferCedod  by  a  gf$nU  In  Wright  v.  Howard,  1  Simow 
&  Stuarty  190,  ^03,  Sir  John  Leach  sajs,  that  the  term  of  twenty 
years  imintemipted  enjoyment  of  a  right  like  this  is  now  adopted, 
upon  a  principle  of  general  convenience,  as  affording  conclusive 
presumption  of  a  grant.  [Mr.  Justice  Parke.  The  word  ''  oon- 
dustve"  is  inaccurate  there.]  Yes,  as  regards  some  cases^-^and 
L9rd  Tenterden's  act  for  shortening  the  time  of  prescription  (4 
&  3  Will  4,  c.  71),  which  has  since  passedt  has  made  no  chai^ 
in  that  respect.  It  was  endeavoured  at  the  trial  to  briqg  the 
present  within  the  number  of  the  excepted  cases.  It  was  said 
that  the  twenty  years  possession  of  right  was  rebutted  by  the 
production  of  the  agreement,  as  the  second  section  of  the  act  (a) 
leaves  it  still  open  to  show  that  a  claim  to  a  watensourse*  al- 
though enjoyed  for  more  than  twenty  years  without  interruption, 
is  founded  on  some  consent  or  agreement  given  or  made  ibr  die 
purpose  by  writing.  But  this  must  mean  aome  writing  inconsis- 
tent with  the  claim.  It  oould  never  have  been  the  intentioo  of 
the  kgisIaUjre  that  a  daim  to  an  easement  should  be  defisated  by 
a  writing,  such  writing  being  nevertheless  reconcilable  with  and 
confirmatory  of  such  daim.    If  the  claim  was  the  unlimited  pro- 


(a)  2  &  3  Will.  4,  c.  71,  s.  2,  <<  And  be  it  further  enacted, 
that  no  daim  which  may  be  lawfully  made  at  the  common  law 
by  custom!  prescription,  or  grMit  to  any  way  or  other  easement» 
or  to  any  watercourse  or  the  use  of  any  water,  to  be  enjoyed  or 
derived  upont  over,  or  from  any  land  nr  water  of  our  said  loid 
the  king,  bis  heirs  or  successors,  or  beii^  pareel  of  die  Dudqr 
of  Coniwall  or  of  the  Ducby  of  Lancaster,  or  bdng  the  prupeisy 
of  any  ecclesiastical  or  lay  person  or  body  corporate,  when  audi 
way  or  other  matter  as  herein  last  befiNoe  mentioned  shall  have 
been  actually  enjoyed  by  any  person  claiming  right  thereto  without 
interruption  for  the  fuU  period  of  twenty  years,  shall  be  defeated 
or  destroyed  by  showing  only  that  such  way  or  other  matter  was 
first  enjoyed  at  any  time  prior  to  sudi  period  of  twen^  yearsy 
but  nevertheless  such  claim  may  be  defisated  in  any  other  way  1^ 
whkh  the  same  is  now  liable  to  be  defisated ;  and  where  sodi 
way  or  other  matter  as  herein  last  before  mentioned  shall  have 
been  so  enjoyed  as  aforesaid  for  the  full  period  of  forty  yea^^ 
the  right  thereto  shall  be  deemed  absolute  and  indefeasiUe,  nn^ 
less  it  shall  appear  that  the  same  was  enjoyed  by  some  consent 
or  agreement  expressly  given  or  made  for  that  purpose  by  deed 
or  writing*" 
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perty,  and  the  writing  diidoaed  a  kase  for  years  only,  it  would 
be  different.  You  may  by  a  writing  nullify  die  effect  of  tbe  lapie 
of  time,  but  the  writing  must  be  incompatible  with  a  subsequent 
grant*  Now  here  the  agreement  proves  that  Baisto w  was  bound 
to  execute  a  grant  as  soon  as  he  acquired  the  legal  fee  in  the 
Holme  Close,  and  the  jury  should  have  been  directed  to  pre- 
sume, under  the  ctroomstances,  that  what  ought  to  have  been 
done  was  done.-^Rn]e  nisi. 

The  rule  nisi  having  been  granted,  Mr.  Blaekbum  now  showed  10  June. 
cause.  The  declaration  states  that  the  plaintiffs  are  entitled  by 
virtue  of  the  possession  of  the  mill — ^this  title  was  destroyed  by 
the  defendants  giving  in  evidence  the  agreement  of  October, 
1805.  Supposing  that  Barstow  had  been  seised  of  the  legal  es- 
ute  in  the  Holme  Close,  yet  the  right  to  the  watercourse  could 
not  have  been  conveyed  except  by  deed.  This  does  not  seem  to 
be  disputed.  Now  the  agreement  was  a  mere  revocable  instru- 
ment: it  could  not  affect  the  defendants  who  bought  in  18S1S. 
Foiiimanw.  Smkhf  4  East,  107.  The  learned  judge  who  tried  the 
cause  thought  that  the  agreement  not  being  under  seal  it  was  not 
to  be  distinguished  from  the  parol  licence  in  that  case.  Hewiwg 
V.  Skippam,  5  Barnewall  &  Cresswell,  221 ;  S.  C,  7  Dowlmg  & 
Ryland,  76S,  is  a  clear  authority,  were  any  wanted,  that  there 
must  have  been  a  grant  from  the  owner  of  the  land  to  pass  this 
easement  (a)  ;  unless  indeed  there  were  an  uninterrupted  adverse 
enjoyment  for  the  period  mentioned  in  the  statute  and  not  ac- 
counted for  by  any  deed  or  writing.  Then  it  would  be  proper 
to  leave  it  to  the  jury  to  presuaie  a  grant.  [Mr.  Justice  Little- 
dide.  With  regard  to  all  these  supposed  grants,  they  are  only  in 
imagination.  The  Courts  finding  a  long  unexplained  possession 
makes  a  presumption  in  order  to  convert  it  into  a  lawful  posses- 
sion.] That  is  what  is  contended  on  the  part  of  the  defendants : 
the  origin  of  the  possession  being  explained,  the  doctrine  of  pre- 
sumption is  not  applicable.  In  Doe  v.  Rted,  5  Barnewall  Sc  Al- 
derson,  ftSft^  Lord  Tenterden  said,  that  in  cases  where  the 
origin^  possession  could  be  accounted  for,  grants  were  not  to  be 
presumed,  and  that  in  his  opinion  presumptions  of  grants  and 

(a)  See  also  Cocker  v.  Cfftvper,  5  Tyrwhit,  103 ;  5.  C  1  Cromp- 
too,  Meeson,  &  Roscoe,  418.  Uggins  v.  Inge^  7  Bingham,  682; 
5.  C  5  Moore  &  Payne,  712,  ranks  with  another  class  of  cases 
easily  distinguishable  from  Hewling  v.  Shippam  and  Cocker  v. 
Cofwper.  Consider  Mason  v.  Hi//,  5  Barnewall  &  Adolphus,  1 ; 
5.  C.  It  Nei^e  &  Manning,  747. 
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conveyances  had  already  gone  to  too  great  a  lengthy  and  he  was 
not  disposed  to  extend  them  further. 

Mr.  PoUock  in  support  of  the  rule.  FaUinum  v.  Smitk  has  no 
application ;  There  was  there  no  written  licence  and  an  enjoyment 
of  eight  years  only,  and  yet  the  plaintiff  claimed  by  reason  of 
possession.  Lord  Ellenborough  said,  that  the  title  in  that  case 
to  have  the  water  flowing  in  the  tunnel  over  the  defendant's  land 
could  not  pass  by  parol  licence  without  deed ;  and  the  plaintiff 
could  not  be  entitled  to  it,  as  stated  in  the  declaration,  by  reasmi 
of  his  possession  of  the  miU,  but  he  had  it  by  licence  of  the  de- 
fendant, or  by  contract  with  him  ;  and  if  by  licence,  it  was  revo- 
cable at  any  time :  that  the  enjoyment  with  the  defendant's  as- 
sent was  not  left  as  evidence  to  the  jury  to  presume  a  grant,  but 
it  was  supposed  that  it  gave  a  title  ia  point  of  law,  which  it 
clearly  did  not.  But  here  there  is  an  enjoyment  of  twenty-eight 
years.  The  agreement  too  could  not  be  revoked,  notwithstand- 
ing it  was  not  effective  to  pass  the  legal  right ;  it  might  have 
been  enforced  in  equity.  But  assume  that  this  contract  of  Oc- 
tober, 1805,  was  revocable — that  it  was  revoked — that  it  was  of 
no  validity  after  1811  when  Barstow  died.  [Mr.  Justice  Little- 
dale.  You  are  putting  it  now  as  if  it  was  a  mere  licence  and  re- 
voked by  the  death  of  the  party  giving  it.]  Yes,  for  the  sake  of  the 
argument,  although  it  is  on  the  face  of  it  irrevocable.  Suppose  that 
this  contract  was  a  revocable  licence  only,  and  that  it  was  revoked 
on  Barstow 's  decease,  the  result  would  be  an  uninterrupted  adverse 
possession  of  more  than  twenty  years,  and  the  defendants*  case 
would  be  ended,  but  in  another  manner.  [Mr.  Justice  Williams. 
In  CampbeU  v.  Wilson,  3  East,  294,  there  having  been  an  adverse 
user  exceeding  twenty  years^  it  was  held  that  the  case  was  suffi- 
cient to  warrant  the  presumption  by  the  jury  of  a  grant  of  a  right 
of  way,  although  there  was  reason  to  think  that  the  use  of  the 
way  had  arisen  in  the  mistaken  construction  of  an  award  under 
an  inclosure  act.]  That  case  shows  that  trifling  circumstances 
pointing  to  the  commencement  of  the  easement  ought  not  to  pre- 
vent the  jury  from  making  the  presumption.  Here  there  are 
not  however  any  circumstances  not  favourable  to  the  presump^- 
tion.  But  if  the  contract  was  not  for  a  perpetual  right,  if  it  was 
a  licence  that  might  be  recalled,  although  it  might  show  the  way 
in  which  the  right  begun,  it  would  not  render  the  continued  ex- 
ercise of  it  intelligible.  The  defendants  say,  that  those  coming 
after  Barstow  were  not  bound  by  this  writing :  well  then,  we  have 
an  instrument  acted  upon  or  acquiesced  in  for  more  than  twenty 
years  by  persons  not  parties  to  it.    If  in  order  to  quiet  posses- 
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sion  a  jury  is  to  presume  what  is  requisite  to  render  the  posses- 
sion lawful,  here  a  grant  must  he  presumed,  in  order  that  the 
continuance  of  the  possession  may  become  rightful.  In  the  view 
of  the  case  submitted  on  the  plaintiffs'  behalf,  it  matters  not 
whether  the  instrument  of  October,  1805,  was  a  mere  revocable 
licence,  as  the  learned  judge  treated  it  on  the  authority  of  Pen/t- 
man  v.  Snath,  or  whether,  as  the  fact  is,  it  was  an  agreement,  but 
which,  not  being  a  deed,  and  besides  Barstow  not  having  the 
legal  fee  in  the  Holme  Close,  could  not  enure  as  a  grant.  This 
matters  not,  as  either  on  the  ground  of  the  contract  to  sell  the 
watercourse  to  Watkinson,  his  heirs  or  assigns,  or  of  adverse 
possession  without  interruption  from  1811,  the  jury  should  have 
been  told  to  consider  whether  a  grant  might  not  be  presumed. 
Admitting  the  general  rule,  now  confirmed  by  Lord  Tenterden*s 
Act,  that  where  a  written  document  accounts  for  the  possession, 
presumption  is  excluded,  yet  that  rule  cannot  prevail  where  the 
grant  to  be  presumed  would  give  effect  to  such  writing. 

Lord  Denman  said, — we  have  considered  this  case,  and  we  12  Jnnt. 
think  the  rule  for  a  new  trial  must  be  made  absolute,  as  it  is  a 
matter  of  fact  for  a  jury. 


L.C. 

William  Neap  v.  George  Abbott.  ma!' 

The  bill  in  this  cause  prayed  a  specific  performance  of  Specific  per- 

lonDftDce  re* 

the  following  agreement.  Memorandum  of  an  agreement  fund  against 
made  this  16th  day  of  March,  1835,  between  Mr.  George  iSg^^^r. 
Abbott,  of  Southwell,  Westgate,  of  the  one  part,  and 
William  Neep,  of  Southwell,  Westgate*  of  the  other  part, 
as  follows : — that  the  said  George  Abbott  agrees  to  sell 
to  the  said  William  Neep  all  that  garden  which  belongs 
to  and  is  in  the  occupation  of  the  said  Greorge  Abbott, 
situated  in  Southwell,  adjoining  to  Mr.  Richard  Thomp- 
son on  the  west  side,  and  nort}i  and  east  to  the  said 
George  Abbott,  and  to  the  town  street  on  the  other  side : 
and  the  said  George  Abbott  agrees  to  deliver  up  to  the 
said  WiUiam  Neep,  or  to  whom  he  may  appoint,  all  that 
garden  thirteen  yards  in  width  and  eighteen  in  length,  or 
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thereabouts,  to  be  measured :  and  the  said  Winiam  Neep 
agrees  to  pay  to  the  said  George  Abbott,  or  whom  he 
shall  appoint,  at  the  rate  of  7«.  per  square  yard ;  the  land 
being  copyhold,  it  shall  be  delivered  up  by  the  said  George 
Abbott  to  the  said  William  Neep,  or  whom  he  shall  ^>- 
point,  at  some  court  day  hereafter  to  be  mentioned  by  the 
said  parties :  and  the  said  George  Abbott  agreea  to  let 
the  said  William  Neep  or  his  workmen  set  up  scaffolding 
to  build  or  repair  the  building  which  is  about  to  be  erected 
on  the  said  land,  and  have  the  use  of  the  water :  and  the 
said  George  Abbott  agrees  to  deKver  up  the  aforesaid 
land  in  six  months  from  the  date  hereof,  or  sooner,  if 
agreed  on.  Witness  our  hands  the  day  and  year  afore* 
said : — George  Abbott,  WQliam  Neep. 

The  ground  actually  used  as  a  garden  was  thirteen 
yards  wide  in  the  centre  only,  there  being  at  the  two  ex* 
tremities  small  buildings  erected  upon  part  of  it  about  ten 
years  previously.  The  plaintiff,  who  had  entered  into  the 
contract  with  the  view  of  building  a  Methodist  chapel, 
the  width  of  which  was  to  be  about  forty  feet,  and  the 
length  about  fifty  feet,  alleged  that  it  was  the  under- 
standing that  the  buildings  should  be  removed.  The 
defendant,  on  the  other  hand,  swore  that  he  never  meant 
that  the  sites  of  the  buildings  should  be  comprised  in  the 
contract — that  the  buildings  were  indispensable  to  him  in 
his  trade,  which  was  that  of  an  innkeeper,  and  that  to 
pull  the  same  down  and  rebuild  them  elsewhere  would 
cost  two^thirds  of  the  purchase  money.  Parol  evidence 
was  gone  into  both  on  the  part  of  the  pliuntiff  and  of 
the  defendant ;  from  which,  upon  the  whole,  mutual  mis- 
apprehension might  be  inferred.  A  plan  of  the  garden 
and  the  adjoining  premises,  which  was  one  of  the  de- 
fendant's exhibits,  showed  the  importance  of  the  buildings 
to  the  occupier  of  the  inn. 

The  cause  was  heard  by  the  Master  of  the  Rolls  on  the 
S4th  March,  1838,  who  dismissed  the  bill,  and  this  was 
an  appeal  from  his  Lordship's  decision. 
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Mr.  Wigram,  Mr.  Cooper  and  Mr.  Bethett  for  the  ap- 
pellant, insisted  that  the  memorandum  being  upon  the 
face  of  it  a  contract  for  land  for  buildings  the  thirteen 
yards  by  eighteen  plainly  meant  a  rectangular  area  of 
that  extent— that  such  construction  was  so  obviousi  that 
the  respondent  could  hot  be  permitted  to  allege  that  his 
understanding  was  different^that  the  buildings  were  such 
as  mostly  form  part  of  the  garden  of  an  inn-— and  that  the 
respondent  having  the  ground  requuredi  must  abide  by 
the  agreement  he  had  signed. 

Mr.  Wakefield  and  Mr.  Oirdle^one  for  the  respondent 
saidi  the  Court  need  not  determine  whether  in  a  docu- 
ment like  that  before  it^ "  thirteen  yards  in  width  and 
eighteen  in  lengthy  or  thereabouts,  to  be  measured/'  ne^ 
cessarily  meant  a  superficies  of  that  width  throughout  the 
entire  length, — as,  conceding  that  point,  (which  was  how- 
ever one  upon  which  the  Court,  under  the  circumstances, 
would  probably  entertain  an  opinion  adverse  to  the  appel- 
lant,) it  was  clear  the  respondent  had  contracted  in  error 
—that  it  plainly  appeared  that  the  business  of  the  inn 
could  not  be  carried  on  without  buildings  of  the  descrip- 
tion of  those  in  questioUi  and  the  respondent  therefore 
never  could  have  contemplated  that  the  same  would  be 
embraced  by  the  descriptioD  of  garden.  The  case  then 
was  brought  within  the  authorities^  which  lay  down  that 
the  Court  will  not  decree  a  specific  performance  against  a 
party  who  mistakes  a  material  fact  in  the  agreement. 

They  cited  Calverley  v.  Williams,  1  Vesey,  jun.  SIO; 
StapyUon  v.  ScoiU  13  Vesey,  405,  487,  and  MoUm  v. 
Freeman,  2  Keeui  25. 

The  Lord  Chancellor  adopted  this  view  of  the  case, 
and  dismissed  the  appeal  with  costs. 


In  Harnett  v.   Yeilding,  2  Schoales  &  Lefroy,  540, 
554|  Lord  Redesdale  says.  Courts  of  Equity  refuse  to 
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enforce  specific  execution  of  agreements^  when  from  the 
circumstances  it  is  doubtful  whether  the  party  meant  to 
contract  to  the  extent  that  he  is  sought  to  be  charged. 
The  chief  authorities  on  a  defendant's  right  to  resist  such 
a  decree,  by  proving  error  in  any  important  particukr, 
are,  in  addition  to  those  already  mentioned,  JoyneM  v. 
Siatham,  3  Aticyns,  388;  Lard  Toumshend  v.  iS/ait- 
groonij  6  Vesey,  328 ;  Mason  v.  Jrmiiage,  13  Vesey,  25 ; 
Higginson  v.  Clowes,  15  Vesey*  516 ;  Flood  v.  Finlay,  2 
BaU  &  Beatty,  9,  15 ;  Ramsbottom  v.  Gosden,  1  Vesey  & 
Beames,  165, 168 ;  Clowes  v.  Higginson,  ibid.  524,  527 ; 
Howell  Y.  George,  1  Maddock,  1 ;  Lord  W.  Gordon  t. 
Lord  Hertford,  2  Maddock,  106,  and  Garrard  v.  Grin- 
Ung,  2  Swanston,  244 :  S.  C.  Wilson  C.  C.  460. 


jufyi9.20,  Chameau  and  others  r.  Rilet. 

1838. 


CftQM  ad-  The  plaintiffs  in  this  cause,  natives  of  and  resident  in 
to^keapenon  France,  were  the  next  of  kin  of  the  late  Abb^  Berthomier, 
^Sriiih"^    and  had  filed  this  bill  against  the  defendant,  who  was  the 


piaiDtiflfB  to  ad-  executor  of  the  Abb6,  to  set  aside,  upon  the  allegation  of 

peoiesofthe      the  concealment  of  some  material  facts,  an  instrument 

dilLn^fsharing  Compromising  their  claims  to  a  portion  of  the  residue  of 

the  benefits.       the  testator's  estate.    The  defendant,  by  his  answer,  had 

stated  *^  he  had  been  informed  and  believed  that  the 

plaintiffs  had  assigned  their  alleged  claim  to  or  interest  in 

the  estate  of  the  said  testator  to  some  other  person  or 

persons ;"  and  Monsieur  Boity^re,  one  of  the  witnesses 

on  the  part  of  the  plaintiffs,  an  advocate  in  the  Royal 

Court  of  Bourges,  where  the  commission  for  examining 

witnesses  was  executed,  in  answer  to  cross-interrogatories 

exhibited  on  the  defendant's  behalf,  deposed  as  follows : 

— '^  I  know  by  name,  but  not  otherwise,  Mr.  Sloper,  from 

having  heard  him  spoken  of  by  the  plaintiff's  at  the  time 

of  the  commencement  of  the  law  suit.    As  to  Mr.  Wat- 
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kins  [he  was  agent  to  the  plaintiffs'  solicitor],  I  saw  him 
for  the  first  time  four  or  five  days  ago. '  I  think  I  recollect 
that  mention  was  made  of  Mr.  Watkins  in  the  letter  signed 
Sloper,  of  which  I  spoke  to  you  in  my  reply  to  the  fore- 
going interrogatory,  &c.  I  moreover  do  not  know  what  the 
profession  is  that  they  both  (Mr.  Watkins  and  Mr. 
Sloper)  practise.  I  have  heard  the  title  of  English  soli- 
citor given  to  Mr.  Sloper.  I  never  had  any  commu- 
nication with  Mr.  Sloper,  whom  I  do  not  know.  As 
to  Mr.  Watkins,  he  came  to  my  office  four  or  five  days 
since  to  inquire  of  me  if  I  would  give  my  evidence,  &c. 
In  the  course  of  the  conversation,  Mr.  Watkins  solicited 
my  interest  in  favour  of  my  countrymen,  to  which  I  re- 
plied, that  it  was  not  a  request  to  make  to  a  witness, 
and  that  others  also,  and  particularly  Mr.  Sloper,  were 
to  participate  in  this  interest  by  reason  of  the  agree- 
ment of  which  I  spoke  to  him,  and  of  which  he  pretended 
to  be  ignorant.  At  the  time  of  the  visit  I  received  from 
Mr.  Watkins  he  was  accompanied  by  Mr.  Lebrun,  who 
only  took  part  in  the  conversation  to  serve  as  interpreter 
and  to  defend  Mr.  Sloper.  He  (Mr.  Lebrun)  spoke  with 
some  animation  of  the  agreement  which  he  (Mr.  Sloper) 
had  made,  and  which  I  considered  as  unworthy  of  the  pro- 
fession of  a  solicitor.  Mr.  Watkins  introduced  himself  to 
roe  as  solicitor  of  the  plaintiffs.  I  did  not  learn  from  Mr. 
Watkins  any  thing  as  to  an  agreement  between  Mr.  Sloper 
and  the  heirs  [the  plaintiffs].  Only  when  I  spoke  to  him 
about  it,  he  said  he  did  not  think  there  existed  any.  I 
first  knew  by  public  report  in  this  town  of  the  existence 
of  an  agreement  between  an  English  solicitor,  whose  name 
was  not  mentioned,  and  the  plaintiffs.  Since  this  the  plain- 
tiffs informed  me  of  this  agreement.  I  have  seen,  had, 
and  read  it.  It  bears  the  signature  Sloper,  and  that  of 
some  of  the  heirs,  &c.  My  memory  perfectly  assists  me 
in  saying,  that  by  a  clause  in  the  agreement,  Mr.  Sloper 
binds  himself  to  proceed  against  Mr.  Riley  by  making 
advances  for  the  necessary  expenses,  but  on  condition  of 
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dividing  the  half  of  the  benefits  which  may  result  from 
the  suit.  Moreover,  the  pUindflfs  themselves  publiclj 
declared  the  existence  of  an  agreement.  They  consulted 
me  upon  its  contents  and  effect  in  the  month  of  February 
last-" 

Upon  the  cause  coming  on  to  be  heard  before  the 
Master  of  the  Rolls,  Mr.  Pemberton,  Mr.  Kindersley^ 
and  Mr.  Bacon  for  the  defendant,  read  the  above  pas* 
sages  in  the  answer  and  the  depositions,  and  insisted  that 
Sloper,  who  formerly  practised  as  a  solicitor  of  the  Cottrt« 
but  who  for  several  years  had  ceased  to  take  out  his  cer* 
tificate,  and  had  resided  at  Paris,  ought  to  be  a  party. 

Mr.  Cooper  and  Mr.  Ayrton  for  the  plaintiff  contended 
that  it  would  be  useless  to  make  Sloper  a  defendant ;  that 
supposing  he  thought  fit  to  set  up  the  agreement,  it  was 
iUegal,  as  being  plainly  champerty,  and  could  not  there- 
fore be  enforced  (a) — that  it  was  probable,  however,  that 
he  would  not  answer,  as  a  discovery  might  subject  him  to 
the  punishment  of  that  crime,  fine  and  imprisonment  (6). 


(a)  Principal  cases  where  the  Court  has  refused  its  aid  by  reason 
of  the  transaction  involving  champerty  or  maintenance. — Fomll 
V.  Ktumler,  ft  Atkyns,  224 ;  Boj/ly  v.  Tyrrell,  t  Ball  ^  Beatty, 
358 ;  Burke  v.  Greene^  ibid.  517 ;  Lord  ChoUmmdeley  v.  Lord 
CUnton,  ft  Jacob  &  Walker,  1,  26, 65,  136 ;  S.C.4  Bligh,  O.  S. 
],  25,  43 — i5,  82,  90;  Stone  v.  Yea,  Jacob,  426;  Byrne  v. 
Frere,  2  Molloy,  157,  178—180;  Harrington  v.  Long,  2  Mylne 
&  Keen,  590,  and  Proiser  v.  Edmonds,  1  Younge  &  Collyer^  481, 
496,  500. 

In  the  following  cases  instruments  were  set  aside  by  reason  of 
champerty  or  of  maintenance. — Skapkolme  v.  Hart,  Reports  tem- 
pore Finch,  477 ;  Strachan  v.  Brander,  1  Eden,  303 ;  Kenney  v. 
Brtnone,  3  Ridgway,  462,  498—503  5  Stevens  v.  Bagwell,  15 
Vesey,  139,  150,  156,  and  JFood  v.  Dovmes,  18  Vesey,  120,  125 
—128. 

(b)  Principal  cases  where  it  has  been  held  that  a  defendant 
was  not  bound  to  answer  facts  tending  to  show  him  guihy  of 
champerty  or  maintenance. — Penrice  v.  Parker,  Reports  tempore 
Finch,  75  ;  a  case  in  which  a  counsel  had  contracted  for  a  sum 
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The  Master  of  ths  Rolls  thought  that  Sloper  should 
be  before  the  Court.  Upon  the  suggestion  of  the  plain- 
ti£&'  counsel,  that  if  such  an  agreement  had  ever  eiusted, 
it  had  been  cancelled,  the  order  gave  the  plaintiffs  leave 
to  amend  their  bill  by  adding  parties  or  ptkerwue,  as  they 
might  be  advised. 


Monsieur  Boityire  manifestly  imagined  that  Sloper 
was  the  solicitor  or  agent  of  the  plaintiff,  in  which  case, 
under  the  provisions  of  the  Code  Napoleon  (Art.  1597), 
the  agreement  would  have  been  null.  Supposing  Sloper 
not  to  have  stood  towards  the  plaintiffs  in  such  relation, 
the  agreement  was  valid  according  to  the  law  of  France. 
See  Merlin,  Repertoire  de  Jurisprudence,  under  the  title 
Facte  de  quoti  Utis.    In  discussing  whether  Sloper  was 

in  gross  to  be  paid  for  fees  on  the  event  of  the  cause.* — Sharp 
V.  CarieTt  3  Peers  Williams,  375  ;  Oliver  v.  Haywood,  1  Anstru- 
ther,  82 ;  Mayor  of  London  v.  Ainsley^  ibid,  158.  But  in  the 
latter  case  the  demurrer  was  allowed  on  another  ground. — 
WaUis  V.  Duke  of  Portland,  S  Vesey,  494 ;  5.  C  8  Brown  P,  C. 
161,  and  Hitchim  v.  Lander,  Cooper,  34. 

*  **  En  maintenance  Hank  (ford)  dit  que  en  brefe  de  cham- 
pertie  port  vers  Penros  de  ceo  que  il  aver  prise  paroell  del  terre 
que  fuit  recover  vers  le  plaintif,  Penros  dit  que  il  fuit  de  counsel! 
cestui  que  recover,  et  avoit  eel  terre  pur  ses  gages,  et  demaunde 
jugement,  et  sic  bene :  mes  sil  ust  ceo  prise  in  auter  forme,  il 
ust  estre  champertie ;  tamen  quere  si  ust  estre  agree  inter  Penros 
et  son  client  devant  laction  porte  que  il  aura  parte  pur  ses  gages, 
car  donques  champertie.  Contrarium  ou  il  recover  bond  fide 
sans  tiel  promise  ou  pacte  precedent  et  donques  don  parcell  a 
son  attumey  pur  ses  gages." — Brooke's  Abridgment,  Champertie, 
3.  Coke,  after  stating  Penros*  case,  adds  "  neither  doth  it 
appear  what  became  of  Penros'  plea:  and  we  are  of  opinion,  that 
it  shall  remain  for  ever  a  blemish  to  his  reputation,  as  often  as  it 
is  cited ;  for  quamvis  aliquid  ex  se  non  sit  maluro^  tamen  si  sit 
roali  exempli,  non  est  faciendum," — Second  Institute,  564. 
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a  necessary  party^  the  possibility  of  the  •agreement  not 
being  prohibited  by  the  French  jurisprudence  was  not 
adverted  to.  The  agreement  being  to  be  executed  here, 
the  question  would  still  arise  if  the  Court  would  give  effect 
to  a  transaction  opposed  to  the  poUcy  of  several  of  our 
statutes  and  of  all  our  tribunals. 


V.  c.       Benjamin  Archer  v.  John  Gardiner  and  Jane 
vwiAer's/  hls  Wife,  Maria  Graham,  and  others. 

1837. 

There  being  an  By  an  indenture  dated  the  28th  June,  1823,  and  made 
assignment  by    between  the  above-named  defendants  John  Gardiner  and 

way  of  secuntv 

forthehusband's  Jane  his  wife,  of  the  one  part,  and  the  defendant  Maria 
of  the  wife's  Graham  of  the  other  part,  in  consideration  of  510/.  due 
^dKfe"*^'  fro°*  t^«  defendant  John  Gardiner  to  the  defendant 
when  the  con-    Maria  Graham,  it  was  witnessed  that  the  said  defendants 

tingency  hap- 
pened, insisting  John  Gardiner  and  Jane  his  wife  did  bargain,  sell,  assign, 

nHt,\ifd  a '     transfer,  and  set  over  unto  said  defendant  Maria  Graham, 

"tied— h°id     ^^^  executors,  administrators,  and  assigns,  all  that  one 

with  reference     moiety  of  the  one-fifth  or  other  part,  share,  and  interest 

iLi^nments  of    of  said  defendant  John  Gardiner  in  right  of  said   de- 

MtSe^nd  that  f^^ndant  Jane  Gardiner,  or  either  of  them,  in  the  prin- 

the  first  assign-  cipal  sum  of  7360Z.  4  per  cent,  consolidated  bank  annu- 

ment  passed  all      ^  , 

the  remaining     ities,  or  Other  stock  or  funds  to  which  he,  she,  or  either 

the*haif of  iu°  of  them  was  entitled  under  the  will  therein  mentioned, 

A  married      j,j  reversion  expectant  on  the  decease  of  one  Elizabeth 

woman  insisting  '^ 

upon  her  equity  Graham,  Contingent  upon  said  defendant  Jane  Gar- 
and  the  Court '  diner  being  the  longest  liver  of  them,  and  all  benefit, 
mJiety  tfthe  ^^'*  ^"^  ^^^  ^^®  estate,  &c. :  to  have,  hold,  receive,  take, 
fund,  her  costs    ^^d  enjov  said  one  moiety  of  the  share  and  interest  of 

deducted  before  •*   •'  •' 

the  division.  him  the  said  defendant  John  Gardiner,  in  right  of  said 
defendant  Jane  Gardiner,  or  of  either  of  them,  of,  in, 
to,  and  out  of  said  principal  sum  of  7350Z.  4  per  cent, 
consolidated  bank  annuities,  or  of  the  stocks  and  funds 
aforesaid,  and  every  part  thereof,  from  and  immediately 
after  the  decease  of  said  Elizabeth  Graham  unto  said  de- 
fendant Maria  Graham,  her  executors,  administrators. 
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and  assigns  :  upon  trust  to  receive  same,  and  retain  and 
repay  herself  and  themselves  the  said  sum  of  510/.,  and 
all  sums  of  money  which  then  might  be  due  for  interest 
thereon,  and  also  for  premiums  and  expenses  she  the  said 
defendant  Maria  Graham,  her  executors,  administrators, 
or  assigns,  should  pay  or  be  put  to  in  effecting  and  keep- 
ing on  foot  a  policy  of  insurance  upon  the  life  of  said  de- 
fendant Jane  Gardiner  for  the  sum  of  510/.  against  the 
life  of  said  Elizabeth  Graham,  in  case  of  the  default  of 
said  defendant  John  Gardiner  to  effect  or  keep  same  on 
foot  according  to  the  covenant  thereinafter  contained; 
and  aflj^r  payment  of  said  sums  respectively,  it  was  de- 
clare^hat  the  surplus  of  the  moiety  should  be  paid  to 
and  received  by  said  defendant  John  Gardiner,  his  exe- 
cutors, administrators,  or  assigns. 

By  an  indenture  dated  the  13th  of  April,  18S6,  made 
between  the  said  defendants  John  Gardiner  and  Jane  his 
wife  of  the  one  part,  and  Rebecca  Kyffyn,  widow,  of  the 
other  part,  it  was  witnessed,  that  in  consideration  of  the 
sum  of  150/.  by  the  said  Rebecca  Kyffyn,  paid  to  the 
said  defendants  John  Gardiner  and  Jane  Gardiner,  they 
the  said  defendants  John  Gardiner  and  Jane  hb  wife, 
and  each  of  them,  according  to  their  respective  interests, 
did  grant,  bargain,  sell,  assign,  transfer,  and  assure  unto 
the  said  Rebecca  Kyffyn  all  that  the  sum  of  500/.  out  of 
the  share  that  would  be  so  due  and  payable  to  her  the 
said  Jane  Gardiner  in  her  own  right  on  the  decease  of 
the  said  Elizabeth  Graham,  under  the  will  aforesaid,  with- 
out any  deduction  or  abatement  thereout,  or  on  account 
of  any  other  cause,  matter,  or  thing,  or  under  any  other 
pretence  whatsoever :  to  have,  hold,  receive,  perceive,  and 
take  the  said  sum  of  500/.  from  and  out  of  the  principal 
sum  of  1470/.,  the  proportional  part  or  share  of  her  the 
said  Jane  Gardiner  (being  the  one-fifth  part  of  the  said 
sum  of  7350/.  in  the  said  4  per  cent,  annuities  so  payable 
to  her  on  the  decease  of  the  said  Elizabeth  Graham  as 
aforesaid),  to  the  only  proper  use  and  behoof  of  the  said 
Rebecca  Kyffyn,  her  executors,  administrators,  and  as*- 
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signs,  for  ever.  And  by  a  deed-poll  bearing  date  the  3d 
of  March,  1837,  indorsed  on  the  last  mentioned  inden- 
ture, it  was  witnessed,  that  in  consideration  of  the  sum  of 
901.  by  the  said  Rebecca  Kyffyn  paid  to  the  said  de- 
fendants John  Gardmer  and  Jane  Gardiner  his  wife,  they 
the  said  defendants  John  Gardiner  and  Jane  Grardiner 
did  grant,  bargain,  sell,  assign,  transfer,  and  assure  unto 
the  said  Rebecca  Kyfiyn  all  that  the  sum  of  270/.  out  of 
the  said  part  or  share  of  the  said  sum  of  7350/.  4  per 
cents,  that  would  be  due  and  payable  to  her  the  said 
defendant  Jane  Gardiner  in  her  own  right  on  the  decease 
of  the  said  Elizabeth  Graham,  under  and  by  virttlkf  the 
therein  recited  will,  without  any  deduction  or  abatement 
whatever  thereout,  on  account  of  any  cause,  matter,  or 
thing,  or  under  any  pretence  whatsoever :  to  have,  hold, 
receive,  perceive,  and  take  the  said  sum  of  270A  of 
her  the  said  defendant  Jane  (Gardiner,  so  payable  to 
her  at  the  decease  of  the  said  Elizabeth  Ghraham  as  therein 
stated,  to  the  only  proper  use  and  behoof  of  her  the  said 
Rebecca  Kyfiyni  her  executors,  administrators,  and  as* 
signs,  for  ever. 

The  said  Rebecca  Kyffyn  having  died  intestate  in  the 
year  1833,  the  plaintiff  had  become  her  administrator,  and 
filed  the  bill  in  this  cause  to  have  the  said  two  sums  of 
500/.  and  S70/.  transferred  and  paid  out  of  the  sum  of 
14^5/.  18*.  three  and  a  half  per  cents.,  which  now  repre- 
sented the  said  sum  of  1470Z.  4  per  cents. 

Upon  the  hearing  of  the  cause,  the  defendant  Jane 
Gardiner  insisted  upon  her  eqiuty  to  a  settlement,  and 
the  Vice-Chancellor  intimating  that  one-half  the  fund 
must  be  settled,  as  there  did  not  appear  to  be  any  previous 
settlement  or  other  circumstance  usually  influencing  the 
Court  in  fixing  a  smaller  amount  (a),  and  the  remainder 


(a)  The  ensuing  are  some  instances  in  which  half  the  fund  has 
been  settled. — Jewson  v.  Moubon,  2  Atkyns,  417;  Worrall  v. 
Marlar,  1  Cox,  153  ;  Brovm  v.  Clarh,  S  Vesey,  166  ;  Pringle  v. 
Hodgson,  ibid.  617  ;  Carry,  Tayhr,  10  Vesey,  574,  and  1  Mad- 
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of  the  fund  not  sufficing  to  pay  the  principal  and  interest 
due  to  the  defendant  Maria  Graham,  a  question  was 
raised  by  the  plaintiff  whether  the  defendant  Maria 
Graham  was,  under  the  terms  of  the  indenture  of  the 
28th  June,  1823,  entitled  as  against  him  to  more  than  a 
moiety  of  the  14&51.  18^.,  after  deducting  the  moiety  to 
be  settled. 

The  Vice-Chancellor  thought  that  the  defendant  Maria 
Graham  was  entitled  to  the  whole  remaining  sum  of 
712/.  19#, 

It  was  then  suggested  that  the  costs  of  the  defendant 
Jane.^btrdiner  ought  to  come  out  of  her  moiety,  hut  his 
Honor  said  that  her  costs  ought  to  be  deducted  before 
the  division  of  the  fund  (a). 

The  order  waS|  that  14^5/.  ISs.  new  3/.  10^.  per  cent,  an- 
nuities, together  with  the  dividends  which  had  accrued  or 
might  accrue  thereon  subsequent  to  the  death  of  the  said 
Elizabeth  Graham,  being  the  one-fifth  share  of  the  defend- 
ant Jane  Gardiner,  after  deducting  legacy  duty,  should  be 
transferred  and  paid  as  follows,  viz. :  one  moiety  thereof, — 
after  deducting  and  paying  her  costs,  charges,  and  expenses 
of  and  relating  to  the  suit  and  consequent  thereon,  to  be 
taxed  by  the  Master,  in  case  the  parties  differed,  out  of 
such  one-fifth  share — was  ordered  to  be  settled  upon  her 
for  her  sole  and  separate  use,  and  to  be  transferred  and 
paid  accordingly ;  and  all  necessary  parties  were  to  exe- 
cute a  proper  deed  of  settlement  thereof,  to  be  approved 
of  by  the  Master  in  case  the  parties  differed  about  the 
same ;  and  it  was  fiirther  ordered  that  the  other  moiety 
of  the  aforesaid  fifth  share  should  be  paid  to  the  said 
defendant  Maria  Graham  in  or  towards  satisfaction  of 
her  security  in  the  pleadings  mentioned. 


dock,  377 ;  Exparte  Ncwham,  1  Glyn  &  Jameson,  40  ;  Steinmeiz 
v.  HaUhin^  ibid.  64 ;  Exparte  O'Ferrall,  ibid.  347 ;  Stamper  v. 
Barker^  5  Maddock,  157. 
(a)  See  %  Atkyns,  423,  and  1  GLyn  &  Jameson,  40,  69,  348. 
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Mr.  Cooper  and  Mr.  llarwood  for  the  plain tifi*;  Mr. 
Wakefield  for  the  defendant  Maria  Graham ;  Mr.  Spurrier 
for  the  defendants  Gardiner  and  Wife. 


„  _,       John  Beanland  the  Elder  and  others  v.  Samuel 
June  11, 12,  Hallewell  and  others. 

1838. 


Estate  deviMd  JosEPH  Beanland,  by  his  will  dated  the  10th  June,  1838, 
that  execaton     S^^^  ^^^  devised  to  his  daughter  Anne  Knight,  and  to 

should  pay  io-    the  children  of  his  late  daughter  Betty  Wilkinson,  a 

terest  of  a  moit-  °  ^ 

gage  upon  it  out  certain  parcel  of  land  therein  described,  with  a  newly 

the  mortgage      erected  worsted  mill  (called  Clifie)  thereon,  and  all  the  ma- 

off "and^Uiaf ^    chinery  and  appurtenances  belonging  to  the  same,  to  hold 

such  mortgage    to  them,  their  heirs,  executors,  administrators,  and  assigns, 

should  be  the  .  i  #.         i    i 

first  which  his  as  tenants  in  common;  one  moiety  thereof  to  belong  to 
dhwha^':  the*  ^^^  ^**^  daughter  Anne,  and  the  other  moiety  thereof  to 
estate  Uabie  to    the  said  children  of  his  said  late  daughter  Betty  Wilkin- 

such  interest  for  ^  ^  o  ^ 

one  year  oni;^     son,  subject  to  certain  payments  to  be  made  thereout ; 

death.  ^^^  the  said  testator  declared  that  there  was  a  mortgage 

of  SOOO/.  upon  the  said  mill,  and  that  it  was  his  will  that 
his  executors  and  trustees  should  pay  the  interest  of  such 
mortgage  out  of  the  rents  and  profits  of  such  mill  until 
such  mortgage  shcmld  be  paid  off  and  discharged,  and 
that  the  said  mortgage  should  be  the  first  which  his  exe- 
cutors should  pay  off  and  discharge  out  of  the  monies 
they  might  receive  for  rents  or  otherwise  arising  from  his 
other  estates  or  property,  and  not  out  of  the  said  mill : 
and  the  said  testator  further  gave  and  bequeathed  to  the 
plaintiff  John  Beanland  the  elder,  for  and  during  the  term 
of  his  natural  life,  all  his  other  estates,  collieries,  and 
property,  wheresoever  situate,  or  of  whatsoever  description 
they  might  be,  if  not  otherwise  disposed  of  in  his  said  will, 
subject  nevertheless  to  the  payment  of  all  the  mortgages 
that  might  be  on  any  of  his  estates,  and  also  to  the  pay- 
ment of  all  bonds  and  promissory  notes  which  he  might 
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owe  at  the  time  of  his  death :  and  he  further  gave  and  be- 
queathed all  the  said  last  devised  property,  after  the  death 
of  the  plaintiff  John  Beanland  the  elder^  unto  the  children 
of  the  plaintiff  John  Beanland  the  elder,  lawfully  begotten, 
to  hold  to  them,  their  heirs,  executors,  administrators,  and 
assigns,  as  tenants  in  common  and  not  as  joint  tenants,  to 
be  equally  divided  amongst  them,  share  and  share  alike: 
and  the  said  testator  authorized  and  empowered  his  exe* 
cutors  and  trustees  (whom  he  named  and  appointed  by 
his  said  will)  to  draw  and  receive  all  the  rents  and  profits 
arising  from  his  estates,  except  as  therein  excepted,  with 
all  the  rents  or  instalments  for  coals  that  were  sold,  and 
the  said  testator  directed  that  out  of  the  same  they  should 
pay  all  interest  as  it  became  due,  and  that  with  the  residue 
they  should,  as  soon  as  possible,  pay  off  and  discharge  all 
the  mortgages,  bonds,  or  other  securities  which  he  the 
said  testator  might  have  given  to  any  person. 

The  testator  died  in  September,  1829,  and  in  July, 
1833,  a  decree  had  been  made  establishing  the  will,  and 
directing  the  usual  accounts  and  inquiries  in  respect  to  hb 
real  and  personal  estates. 

The  cause  now  coming  on  to  be  heard  upon  further 
directions,  the  Master  of  the  Rolls  made  an  order 
declaring  that  the  rents  and  profits  of  the  said  Cliffe  mill 
ought  to  be  applied  in  payment  of  the  interest  of  the  said 
mortgage  of  2000/.  to  the  24th  day  of  September,  1829, 
and  no  longer,  being  for  one  year  from  the  time  of  the 
said  testator's  death. 

Mr.  Cooper  and  Mr.  Koe  for  the  plaintiffs ;  Mr.  Pem- 
berton  and  Mr.  Kindersley  for  the  defendants. 

See  before,  Buxton  v.  Buxton^  page  97. 
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v.c. 

Novtmber  23  ^ 

^*^i838  ^^'  Edward  Williams  v.  Ann£  Jon£s  (a). 

The  plaintiff      On  the  17th  October,  1837,  the  defendant  was  committed 

cannot,  under  -  ^      %  «  ^ 

the  Contempt  to  Lancaster  Castle  upon  an  attachment  for  not  appearmg. 
ap^a^^lbr  "^^  plaintiff  being  desirous  of  avoiding  the  expense  of 
a  defendant  who  bringbg  the  defendant  to  the  bar  of  the  Court,  on  the 

has  been  m  cus-  «  r  ^t 

tody  thirty  days  8th  November,  1838,  caused  her,  under  the  provisions  of 
brought  toX  t^®  *ct  11  Geo.  4  and  1  Will.  4,  c.  36(6),  to  be  served 
^^'  with  a  notice  to  enter  her  appearance  within  fourteen 

days :  and  on  the  23d  November,  Mr.  Cooper  moved  on 
the  plaintiff's  s  behalf,  that  the  junior  Clerk  in  Court 
might  be  directed  to  enter  an  appearance  for  the  defend- 
ant ;  but  the  Vice-Chancellor  refused  the  motion,  more 
than  thirty  days  having  elapsed  since  the  defendant  had 
been  detained  in  custody. 

It  was  afterwards  ascertained  that  the  keeper  of  Lan- 
caster Castle  had  on  the  16th  November  discharged  the 
defendant,  in  conformity  with  rule  5,  section  15,  of  the 
above-mentioned  act. 


Cases  upon  11        Cases  upon  such  parts  of  the  11  Geo.  4  and  1  WilL  4,  c.  56, 
wm  V°^  36     ^^  altering  and  amendiog  the  law  regarding  commitments  by 
Courts  of  Equity  for  contempt,  and  the  taking  bills  pro  confesso, 
as  are  not  re-enactments  of  sections  of  the  act  5  Geo.  2,  c.  25, 

Rule  1. — '<  That  when  a  writ  of  attachment  shall  have  duly 
issued  against  any  defendant  for  contempt  in  not  answering  the 
bill,  and  such  defendant  shall  not  have  been  taken  under  such 
writ,  and  the  sheriff  of  the  county  into  which  such  writ  shall 
have  issued  shall  make  a  return  of  non  est  investus  to  the  same, 
the  Court  shall,  upon  motion  by  or  on  behalf  of  the  plaintiff, 
(notice  of  which  shall  not  be  required),  order  the  serjeant-at-arms 
attending  the  Court  to  apprehend  such  defendant  and  bring  him 
to  the  bar  of  the  Court  lo  answer  Ims  contempt,  and  the  same 


(a)  S.  C.  8  Simons,  471. 

(6)  Section  11.     See  post,  p.  353. 
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proceedings  may  thereupon  be  had  as  if  such  order  had  been 
made  in  the  manner  heretofore  in  use ;  provided,  that  before 
such  order  shall  in  any  such  case  be  made,  the  plaintiff  applying 
for  the  same  shall  be  required  to  satisfy  the  Court,  by  the  affi- 
davit of  the  solicitor  of  the  plaintiff,  or  of  his  town  agent,  if  the 
writ  of  attachment  was  issued  by  such  town  agent,  that  due  dili- 
gence was  used  to  ascertain  the  place  where  such  defendant  was 
at  the  time  of  issuing  such  writ,  and  in  endeavouring  to  appre- 
hend such  defendant  under  the  same,  and  that  the  person  suing 
forth  such  writ  verily  believed  at  the  time  of  suing  forth  the  same 
that  such  defendant  was  in  the  county  into  which  such  writ  was 
issued.*' 

The  attachment  had  been  issued  by  a  clerk.  Such  derk  must 
make  the  affidavit,  and  the  town  agent  must  join  in  it,  swearing 
as  to  his  belief.     Uandfield  v.  WooUey,  4  Simons,  1S2. 

Lord  Brougham  inclined  to  think  that  an  affidavit  made  by 
the  town  agent's  managing  clerk,  he  being  the  person  to  whom 
the  duty  of  making  such  inquiries  was  generally  committed, 
might  perhaps  be  a  sufficient  compliance  with  the  exigency  of 
the  statute.  But  it  was  not  necessary  to  decide  that  point. 
Handheld  v.  W'tlda,  2  Russell  &  Mylne,  91,  92. 

An  affidavit  of  the  town  agent  stating  that  he  had  issued  the 
writ  into  Middlesex,  and  that  he  believed  that  at  the  time  of 
issuing  it  the  defendant  was  in  that  county,  and  an  affidavit 
of  the  sheriff's  officer  stating  the  steps  he  had  taken  in  order 
to  attach  the  defendant,  not  sufficient.  Pugh  v.  Pugh,  2  Mylne 
&  Keen,  358. 

The  affidavit  should  state  the  deponent's  belief  that  at  the  time 
of  issuing  the  writ  the  defendant  was  in  the  county  into  which 
it  was  directed,  and  not  merely  that  his  last  and  only  known 
place  of  abode  was  there.  Han^eld  v.  WUdett  2  Russell  & 
Mylne,  91. 

Motion  for  the  serjeant-at-arms  refused,  the  affidavit  stating 
that  due  diligence  was  used  to  ascertain  the  defendant's  resi- 
dencci  and  not  the  place  where  he  was  at  the  time  of  issuing 
the  attachment.    Davu  v.  Hammond^  5  Simons,  9. 

The  serjeant-at-arms  having  taken  the  defendant,  a  motion  was 
made  to  discharge  him  out  of  custody,  on  the  ground  of  irre- 
gularity. The  writ  of  attachment  had  been  sued  out  by  the 
plaintiff's  town  agent,  who  therefore  made  the  affidavit,  upon 
which  order  the  seijeant-at-arms  proceeded.  That  affidavit 
stated  circumstances  from  which  it  might  be  reasonably  inferred 
that  due  diligence  had  been  used  to  ascertain  where  the  defend- 
ant was  at  the  time  of  issuing  it.    It  did  not  however  expressly 
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state,  either  to  the  deponent's  knowledge  or  belief,  that  due 
diligence  had  been  used  to  effect  the  caption,  The  circum- 
stances were  contained  in  a  copy  of  a  letter  from  the  officer  em- 
ployed in  executing  the  writ  set  forth  in  the  affidavit,  and  detailing 
two  unsuccessful  attempts  to  apprehend  the  defendant,  and  the 
contents  of  which  letter  the  town  agent  swore  he  believed  to  be 
true.  Such  affidavit  was  held  to  be  sufficient.  Wright  v.  Grten, 
1  Reports  tempore  Brougham,  1 ;  S,C,  2  Russell  &  Mylne,  93. 
The  affidavit  stated,  upon  the  deponent,  the  plaintiff's  soli- 
citor's, information  and  belief,  the  steps  taken  by  the  officer,  for  the 
purpose  of  showing  that  due  diligence  had  been  used  in  endea- 
vouring to  apprehend  the  defendant,  but  did  not  state  the  depo- 
nent's belief  that  due  diligence  had  been  used.  The  affidavit 
held  to  be  defective,  upon  the  ground  that  there  was  no  assu- 
rance that  every  fact  bearing  upon  the  question  of  due  diligence 
was  stated,  so  that  such  inference  might  be  safely  drawn;  and 
the  effect  of  the  omitted  facts  might,  if  they  were  produced,  be 
such  as  altogether  to  change  the  tendency  of  those  stated,  when 
taken  by  themselves. — Neltharpe  v.  Wright,  2  Keen,  253. 


Rule  2. — '*  That  if  any  defendant,  being  in  contempt  for  not 
answering  the  bill,  shall  have  been  brought  to  the  bar  of  the 
Court  under  process  for  such  contempt,  and  shall  have  been 
committed  back  to  the  Fleet  Prison,  the  plaintiff  may  sue  forth 
the  writ  of  habeas  corpus  in  the  manner  and  form  heretofore  in 
use  in  the  like  cases,  provided  that  there  shall  be  at  least  twenty- 
eight  days  between  the  day  on  which  such  defendant  was  so 
committed  back  and  the  return  of  such  writ  of  habeas  corpus ; 
and  upon  and  after  the  return  of  such  writ  of  habeas  corpus,  in 
case  such  defendant  shall  not  have  put  in  his  answer,  the  Court 
shall  order  the  bill  to  be  taken  pro  confesso  against  such  de- 
fendant, in  the  same  manner  as  is  now  usual  in  the  like  cases 
Upon  the  return  of  a  writ  of  alias  pluries  habeas  corpus,  and  such 
decree  shall  thereupon  be  made  as  shall  be  thought  just ;  but  in 
regard  to  any  defendant  in  custody  before  and  at  the  time  of 
this  act,  &c." 

See  BUton  v.  Bennett^  4  Simons,  17,  and  Lady  Bameaeil  v. 
Cookct  7  Simons,  320. 

The  order  for  taking  the  bill  pro  confesso  regular,  although 
the  defendant  file  his  answer  before  the  rising  of  the  Court  on 
the  day  on  which  it  is  pronounced.  James  v.  Cressroicke,  7 
Simons,  143. 

There  being  an  affidavit  of  a  surgeon  that  the  defendant  was 
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so  ill  that  he  could  not  be  removed  from  the  Fleet  without 
imminent  danger  to  his  life^  his  appearance  at  the  bar  upon  the 
order  for  taking  the  bill  pro  confesso  was  dispensed  with.  Jervis 
V.  Browning f  V.  C.,  November,  1838. 


Rule  5. — "  That  if  the  defendant  under  process  of  contempt 
for  not  appearing  or  not  answering,  be  in  actual  custody,  and 
shall  not  have  been  sooner  brought  to  the  bar  of  the  Court  under 
process  to  answer  his  contempt,  the  plaintiff,  if  the  contempt  be 
not  sooner  cleared,  shall  bring  the  defendant  by  an  habeas  corpus 
to  the  bar  of  the  Court  within  thirty  days  from  the  time  of  his 
being  in  custody,  or  detained  (being  already  in  custody)  upon 
process  of  contempt ;  and  if  the  last  of  such  thirty  days  shall 
happen  out  of  term,  then  within  the  four  first  days  of  the  en- 
suing term  ;  and  where  the  defendant  is  in  custody  of  the  ser- 
jeant-at-arms or  of  the  messenger,  upon  an  attachment  or  other 
process,  the  plaintiff  shall,  within  ten  days  after  his  being  taken 
into  such  custody,  or  if  the  last  of  such  ten  days  shall  happen 
out  of  term,  then  within  the  first  four  days  of  the  next  ensuing 
term,  cause  the  defendant  to  be  brought  to  the  bar  of  the  Court; 
and  in  case  any  such  defendant  shall  not  be  brought  to  the  bar 
of  the  Court  within  the  respective  times  aforesaid,  the  sheriff, 
gaoler,  or  keeper,  serjeant-at-arms,  or  messenger,  in  whose  cus- 
tody he  shall  be,  shall  thereupon  discharge  him  out  of  custody, 
without  payment  by  him  of  the  costs  of  contempt,  which  shall  be 
payable  by  the  party  on  whose  behalf  the  process  issued ;  and  this 
rule  shall  apply  to  every  defendant  in  custody  before  and  at  the 
time  of  passing  this  act,  &c." 

The  defendant  having  been  taken  by  the  sheriff  upon  an  at- 
tachment for  want  of  answer,  and  the  thirty  days  having  expired 
without  hei'  having  been  brought  to  the  bar  of  the  Court,  and 
the  sheriff  still  detaining  her  in  custody,  an  order  was  made 
upon  the  exparte  application  of  her  counsel,  supported  by  affi- 
davit, that  the  sheriff  should  forthwith  discharge  her.  Duddmg 
V.  Smith,  V.  C,  March,  1835. 

In  December,  1836,  the  defendant  was  lodged  in  Durham  Gaol 
upon  an  attachment  for  want  of  answer,  and  was  now  brought  up 
upon  habeas  corpus,  in  order  that  he  might  be  turned  over  to 
the  Fleet.  Held  that  the  gaoler  ought  to  have  discharged  the 
defendant  at  the  end  of  the  thirty  days,  and  as  he  was  impro- 
perly in  custody,  no  order  for  lodging  him  in  the  Fleet  could  be 
made. — Merest  v.  Dunni  V.  C,  April,  1837. 

Ckdlie  V.  Pickerings  1  Keen,  749. 
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Rule  6. — *'  That  if  a  defendant,  upon  being  brought  beibre 
the  Court  upon  an  habeas  corpus,  shall  make  oath  (whidi  sball 
be  administered  to  him  by  the  registrar,  and  he  shall  be  eu- 
mined  in  open  Court),  that  he  is  unable  by  reason  of  porertj  to 
employ  a  solicitor  to  put  in  his  answer,  the  Court  shall  there- 
upon refer  it  to  a  Master  in  rotation  to  inquire  mto  the  truth  of 
that  allegation,  and  to  report  thereon  to  the  Court,  forthwith,  and 
thereupon  the  Court  may  make  such  order  as  upon  other  reports 
of  the  like  nature  under  the  provisions  hereinafter  (Rule  7)  con* 
Uined." 

The  Master  certified  that  he  had  been  attended  by  the  soli- 
citor of  the  plaintiff,  and  he  had  caused  notice  to  be  given  to 
the  defendant,  requiring  her  to  bring  in  a  statement  as  to  her 
inability  to  employ  a  solicitor  to  put  in  her  answer ;  but  that  the 
defendant  had  not  brought  in  any  statement,  nor  had  any  person 
appeared  before  him  on  her  behalf;  and  that  he  was,  therefore, 
unable  to  ascertain  whether  the  defendant  was,  or  was  not  unable, 
by  the  reason  of  her  poverty,  to  employ  a  solicitor  to  put  in  her 
answer.  A  clerk  to  the  plaintiff's  solicitor  made  an  affidavit 
that  he  had  served  the  defendant  with  a  copy  of  a  warrant  to 
proceed  before  the  Master,  and  that  he  had  at  the  same  time  ex- 
plained to  her  that  it  was  required  by  the  Master  that  she  should 
cause  to  be  filed  in  the  Master's  Office  a  statement,  and  evidence 
in  support  of  it,  of  her  inability  to  employ  a  solicitor  in  the  cause ; 
but  that  the  defendant  positively  declared  that  she  would  not  file 
any  answer  to  the  bill^  or  carry  any  state  of  facts  into  the  Master's 
Office.  Mr.  Orchard,  a  solicitor,  also  deposed  that  he  had  called 
several  times  on  the  defendant  in  the  Fleet  Prison,  for  the  purpose 
of  preparing  a  short  statement  of  facts  regarding  her  inability  by 
reason  of  poverty  to  put  in  an  answer,  to  enable  the  Master  to 
report  thereon,  but  that  the  defendant  declined  to  carry  any 
state  of  facts  into  the  Master's  Office,  or  to  put  in  her  answer  to 
the  bill.  Upon  motion  founded  on  the  Master's  certificate  and 
these  affidavits,  an  order  was  made  on  the  15th  December,  1831, 
that  the  defendant  should  be  again  brought  up  by  writ  of  habeas 
corpus,  and  she  being  brought  up  accordingly  on  the  22d  of  that 
month,  the  bill  was  ordered  to  be  taken  pro  confesso  against  her. 
IVilliams  v.  Parkinsottf  5  Simons,  74. 

Mr.  Simons  supposes  that  in  this  last  case  tlie  order  for  taking 
the  bill  pro  confesso  was  made  under  rule  2,  but  it  is  appre* 
liended  that  it  may  be  best  supported  by  the  old  practice.  The 
defendant  had  been  brought  to  the  bar  of  the  Court  on  the 
23d  November,  1830,  by  writ  of  alias  pluries  habeas  corpus  cum 
causis,  and  was  plainly  in  custody  when  the  act  passed ;  and  the 
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plaintiff  would,  under  the  last  part  of  rule  13  (but  nothing  in 
this  act  shall  prevent,  &c.),  have  been  entitled  then  to  the  order 
to  take  the  bill  pro  confesso,  had  the  reference  not  been  made 
under  rule  6.  The  latter  part  of  rule  2  may  perhaps  however 
be  so  construed  as  to  authorise  the  above  order. 

Defendant  being  summoned  and  not  attending,  the  Master 
wrong  in  proceeding  in  her  absence,  she  being  in  the  Fleet. 
Reference  back  to  the  Master  to  review  his  report.  Warden  of 
the  Fleet  to  produce  the  defendant  before  the  Master  at  such 
time  and  place  as  he  should  appoint,  and  the  inquiry  to  be 
proceeded  with  in  the  defendant's  presence.  Alhmioa  v.  FHntt 
5  Simons,  77* 

This  last  case  appears  to  have  been  decided  on  the  same  day 
as  the  preceding  one. 

It  is  to  be  observed,  that  by  rule  8  it  is  enacted  that  it  shall 
be  lawful  for  the  Master  to  whom  the  case  of  a  prisoner  shall 
be  referred  by  the  Court,  to  examine  the  prisoner,  and  all  other 
persons  whom  he  may  think  it  proper  to  examine  upon  oath, 
and  to  administer  an  oath  to  any  such  prisoner  and  other  persons 
accordingly ;  and  to  cause  any  officers,  clerks,  and  ministers  of 
any  Court  of  law  or  equity  to  bring  and  produce  upon  oath 
before  him  any  records,  orders,  books,  papers,  or  other  writings 
belonging  to  the  said  Courts,  or  to  any  of  the  officers  within  the 
■ame  as  such  officers. 

The  Master  having  in  pursuance  of  a  reference  made  by  virtue 
of  section  15,  rule  6,  reported  that  the  defendant,  by  reason  of 
poverty,  waa  unable  to  employ  a  solicitor  to  put  in  his  answer, 
and  the  Court  having  assigned  to  the  defendant  a  counsel  and  a 
solicitor,  and  the  defendant  notwithstanding  having  put  in  no 
answer,  the  plaintiff  must  proceed  to  take  the  bill  pro  confesso 
in  the  manner  directed  by  rule  2.  Lady  Barnaoell  v.  Cooket  7 
Simons,  320. 

Rule  7.—-"  That  on  the  30th  of  January,  30th  April,  30th 
July,  and  30th  of  October  in  every  year,  or  if  any  of  those  days 
fall  on  a  Sunday,  then  on  the  following  day^  one  of  the  Masters 
of  the  Court  of  Chancery,  to  be  named  by  the  Court,  shall  visit 
the  Fleet  Prison  and  examine  the  prisoners  confined  there  for 
contempt,  and  shall  report  his  opinion  on  their  respective  cases 
to  the  Court ;  and  thereupon  it  shall  be  lawftil  for  the  Court  to 
order,  if  they  shall  see  fit,  that  the  costs  of  the  contempt  of  any 
such  prisoner  shall  be  paid  out  of  the  interest  arising  from  the 
several  government  or  parliamentary  securities  standing  in  the 
name  of  the  Accountant«General  of  the  said  Court  of  Chancery 
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intituled  Account  of  Monies  placed  out  for  the  benefit  and 
better  Security  of  the  Suitors  of  the  High  Court  of  Chancery, 
and  Account  of  Securities  purchased  with  surplus  interest 
arising  from  Securities  carried  to  an  account  of  Monies  placed 
out  for  the  benefit  and  security  of  the  suitors  of  the  High  Court 
of  Chancery,  or  out  of  any  cash  standing  to  either  of  such  ac» 
counts,  or  to  any  other  account  which  is  now  or  hereafter  may 
be  standing  to  the  account  of  the  suitors  of  the  said  Court  of 
Chancery  (after  and  subject  to  the  payment  of  all  charges  which 
by  any  act  heretofore  passed  are  directed  to  be  paid  thereout), 
and  to  assign  a  solicitor  and  counsel  to  such  prisoner  for  putting 
in  his  answer  and  defending  him  in  form4  pauperis,  and  to  direct 
any  such  prisoner,  having  previously  done  such  acts  as  the  Court 
shall  direct,  to  be  discharged  out  of  custody ;  provided,  that  if 
any  such  defendant  become  entitled  to  any  funds  out  of  such 
cause,  the  same  shall  be  applied,  under  the  direction  of  the  said 
Court,  in  the  first  instance  to  the  reimbursement  of  the  suitors' 
fund." 

The  Master  visiting  the  Fleet  under  this  rule  had  reported 
that  two  individuals  named  England,  who  had  been  committed 
nine  months  ago  for  breach  of  an  injunction  against  cutting 
timber,  ought  in  his  opinion  to  be  discharged,  and  the  costs  of 
their  contempt  paid  out  of  the  suitors'  fund.  But  they  not  being 
parties  to  the  suit,  the  Court  thought  it  had  no  authority  to  direct 
the  costs  of  their  contempt  to  be  paid  out  of  the  suitors*  fund. 
The  Court  also  doubted  whether  sections  16  and  17  of  the  sta- 
tute applied  to  costs  for  contempt,  such  as  those  for  which  the 
applicants  were  in  custody,  so  that  they  could  be  discliarged 
from  such  costs  by  taking  the  benefit  of  the  Insolvent  Debtors* 
Act.  No  order  was  made.  Hodder  v.  Harris^  L.  C,  No- 
vember, 1830. 

It  was  in  consequence  of  the  doubt  expressed  in  this  last-men- 
tioned  case  that  the  act  2  &  3  Will.  4,  c.  58,  was  passed.  See 
post,  p.  355. 

This  ride  applies  only  to  parties  in  a  cause.  Antmymous^  L.  C, 
November  25th,  1837. 

The  seventh  is  a  rule  which  is  entirely  framed  for  the  relief 
of  defendants,  and  with  which  plaintiffs  have  no  concern  what- 
ever. An  application  on  behalf  of  the  plaintiff,  after  a  report 
of  the  Master  under  rule  6,  that  a  solicitor  might  be  assigned  to 
the  defendant  to  put  in  her  answer,  and  that  the  costs  of  her 
contempt  might  be  paid  to  the  plaintiff's  solicitor  out  of  the 
suitors'  fund,  and  the  defendant  thereupon  discharged  out  of 
custody,  was  therefore  refused.  Wathin  v.  Parker,  I  Mylne  & 
Craig,  370. 
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Defendant  in  custody  for  want  of  answer  was  discharged  of 
his  contempt  upon  having  filed  it,  except  as  to  the  costs,  it  ap- 
pearing that  creditors  had  lodged  detainers  against  him  for  debts 
to  a  Urge  amount,  and  from  which  the  defendant  was  about  to 
liberate  himself  by  recourse  to  the  Insolvent  Debtors'  Act.  No 
advantage  could  therefore  arise  to  the  defendant  by  directing  the 
costs  of  the  contempt  to  be  paid  out  of  the  suitors*  fund.  Long 
v.  Rowley f  L.  C,  November,  1857. 

PUJiM  V.  Gell,  post,  p.  856. 


Rule  13. — **  That  where  the  defendant  is  in  contempt  for  not 
appearing  or  not  answering,  and  in  actual  custody  under  process 
for  such  contempt,  or  being  already  in  custody  shall  be  detained 
by  an  attachment  for  such  contempt,  and  shall  not,  where  the 
contempt  is  for  not  appearing,  enter  an  appearance  within  twenty- 
one  days  after  he  is  lodged  in  gaol  or  prison^  or  the  attachment 
is  lodged  against  him,  he  being  already  in  prison,  as  the  case 
may  be,  or  where  the  contempt  is  for  not  answering,  put  in  an 
answer  within  two  calendar  months  after  he  is  lodged  in  gaol  or 
prison,  or  the  attachment  is  lodged  against  him,  he  being  already 
in  prison,  the  plaintiff  shall,  as  the  case  may  be,  within  fourteen 
days  after  the  period  computed  from  the  expiration  of  such 
twenty-one  days  within  which  he  may  by  the  provisions  of  this 
act  be  able  to  enter  such  appearance,  cause  an  appearance  to  be 
entered  for  the  defendant  under  the  powers  of  this  act,  and  shall 
at  the  expiration  of  such  two  calendar  months  proceed  to  take 
the  bill  pro  confesso,  and  shall  accordingly  obtain  an  order  for 
taking^e  same  pro  confesso  within  six  weeks  after  the  period 
computed  from  the  expiration  of  such  two  calendar  months, 
within  which  he  may  be  able  to  take  the  same  pro  confesso ;  or 
in  default  of  so  doing  in  either  of  such  cases,  the  defendant 
shall,  upon  application  to  the  Court,  be  entitled  to  be  discharged 
out  of  custody  without  paying  any  of  the  costs  of  the  contempt, 
unless  the  Court  shall,  under  the  power  hereinbefore  contained, 
(rule  12)  see  good  cause  to  remand  and  detain  the  defendant  in 
custody  :  and  this  rule  shall  apply  to  every  defendant  in  custody 
before  and  at  the  time  of  the  passing  of  this  act,  &c." 

The  fourteen  days  are  to  be  reckoned  exclusively  of  the  first, 
and  inclusively  of  the  last  day.  AmdeU  v.  Whitfiddy  6  Simons, 
356. 

By  the  Uth  section  it  is  enacted,  that  if  any  defendant,  by 
virtue  of  any  writ  of  habeas  corpus,  or  other  process  issuing  out 
ot  any  Court  of  Equity,  shall  be  brought  into  Court,  and  shall 

A  A 
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refuse  or  neglect,  or  being  within  ike  xvalls  of  any  pristm  in  England 
under  or  charged  with  an  attachment  or  other  procesi  of  contempt, 
ihall,  after  fourteen  day$  previous  notice  in  writing  requiring  him  to 
enter  an  appearance,  refuse  or  neglect  to  enter  his  appearmnce  ac- 
cording to  the  rules  or  method  required  by  the  said  Court,  or  to 
appoint  a  clerk  in  Court  or  attorney  of  such  Court  to  act  on  his 
behalf,  such  Court  may  appoint  a  clerk  in  Court  or  attorney  of 
such  Court  to  enter  an  appearance  for  such  defendant,  and  such 
proceedings  may  thereupon  be  had  in  the  cause  as  if  the  party 
had  actually  appeared. 

This  section  corresponds  with  section  2  of  the  act  of  Geo.  2, 
but  the  part  printed  in  italics  is  new. 

A  motion  is  necessary  for  the  entry  of  the  appearance.  Fit' 
man  v.  Lockyer,  7  Simons,  528. 


Rule  15. — "  That  when  any  person  shall  have  been  directed 
by  any  decree  or  order  to  execute  any  deed  or  other  instrument, 
or  make  a  surrender  or  transfer,  or  to  levy  a  fine  or  suffer  a  reco- 
very, and  shall  have  refused  or  neglected  to  execute,  make,  or 
transfer,  or  levy  or  suffer  the  same,  and  shall  have  been  committed 
to  prison  under  process  for  such  contempt,  or  being  confined  in 
prison  for  any  other  cause,  shall  have  been  charged  with  or  de- 
tained under  process  for  such  contempt,  and  shall  remain  in  such 
prison,  the  Court  may  upon  motion  or  petition,  and  upon  affi- 
davit that  such  person  has,  after  the  expiration  of  two  calendar 
months  from  the  time  of  his  being  committed  under,  or  charged 
with  or  detained  under  such  process,  again  refused  to  execute  such 
deed  or  instrument,  or  make  such  surrender  or  transfer,  or  levy 
or  suffer  such  fine  or  recovery,  order  or  appoint  one  of  the  Masters 
in  ordinary,  or  if  the  act  is  to  be  done  out  of  London,  then,  if  ne- 
cessary, one  of  the  Masters  extraordinary,  to  execute  such  deed 
or  other  instrument,  or  to  make  such  surrender  or  transfer,  for  and 
in  the  name  of  such  person,  and  to  levy  such  fine  or  suffer  such 
recovery  in  his  name,  and  to  do  all  acts  necessary  to  give  vali- 
dity and  operation  to  such  fine  and  recovery,  and  to  lead  or 
declare  the  uses  thereof;  and  the  execution  of  the  said  deed  or 
other  instrument,  and  th3  surrender  or  transfer  made  by  the  said 
Master,  and  the  fine  or  recovery  levied  or  suffered  by  him,  shall 
in  all  respects  have  the  same  force  and  validity  as  if  the  same  had 
been  executed  or  made  by  the  party  himself,  &c." 

The  defendant  had  been  decreed  to  transfer  into  the  name  of 
the  Accountant-General  in  trust  in  the  cause,  a  sum  of  three  and 
a  half  per  cent,  stock,  and  he  was  in  the  Fleet  for  contempt  in 
compliance  with  the  decree.     More  than  two  months  having 
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elapsed  since  the  committal,  a  motion  was  made  upon  affidavit 
of  a  recent  refusal  by  the  defendant  to  obey  the  decree,  that  the 
transfer  might  be  made  by  the  Master  in  rotation.  The  Court 
took  a  short  time  to  consider  the  application,  and  then  declined 
to  make  the  order.     Cutler  v.  CoudCf  L.  C,  December,  1836. 


Rule  17. — "  Tliat  in  any  other  case  of  a  commitment  for  con- 
tempt, not  herein  specially  provided  for,  the  Court  may  upon 
any  tuch  application  as  last  aforesaid  [of  the  prisoner,  or  of  any 
other  person  in  the  cause  or  matter],  or  upon  any  such  report  as 
aforesaid  [to  be  made  in  pursuance  of  the  act],  make  such  order 
for  the  discharge  of  the  prisoner  upon  any  such  terms,  and 
making,  if  the  Court  shall  see  fit,  any  costs  costs  in  the  cause,  as 
to  the  Court  shall  seem  proper." 

Two  persons  named  England,  not  parties  to  the  cause,  pri- 
soners for  contempt  in  violating  an  injunction  by  cutting  timber, 
discharged  upon  motion  founded  on  the  certificate  of  the  deputy 
warden  of  the  Fleet,  submitting  that  they  had  received  a  punish- 
ment adequate  to  their  offence.   Hoddcr  v.  Haines^  5  Simons,  441 . 

See  the  case  of  Hodder  v.  Harrii,  ante,  p.  352. 

A  person  named  Mitchell  had  been  eleven  months  in  the  Fleet 
for  breach  of  an  injunction  in  taking  stones  from  a  breakwater. 
He  was,  upon  his  affidavit  expressing  contrition,  discharged  from 
bis  contempt  as  to  the  breach  of  the  injunction.  Anon,  L.  C, 
November,  1837. 

Prisoner  not  being  a  party  to  the  cause,  in  the  Fleet  for  con- 
tempt in  disobeying  an  order  to  attorn  and  pay  rent,  discharged 
from  his  contempt  for  disobedience.  But  he  still  remained  in 
custody  for  the  costs  of  the  contempt.  Pitfidd  v.  Gdl — Exparte 
Champne^s,  L.  C,  November,  1837. 

By  sections  16  and  17  of  the  act,  the  discharge  of  a  pri- 
soner under  the  Insolvent  Debtors'  Act  extended  only  to  con- 
tempts for  non-payment  of  money,  or  of  costs,  charges,  and 
expenses,  and  the  costs  of  contempt  for  the  non-performance  of 
an  act.  Such  discharge  did  not  extend  to  the  costs  of  contempt 
by  acts  done,  as  the  breach  of  an  injunction  against  committing 
waste,  &c. 

To  supply  this  defect,  the  act  of  2  &  3  Will.  4,  c.  58, 
was  passed,  whereby  afler  reciting  the  16th  section  of  the  act 
aforesaid,  and  that  it  was  expedient  to  extend  the  provisions  of 
the  said  act,  it  was  enacted,  that  in  all  cases  of  contempt  other 
than  and  besides  those  provided  for  by  the  last-mentioned  act, 
where  any  person  or  persons  were  or  was  or  should  at  any  time 
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thereafter  be  in  prison  under  or  by  reason  of  any  commitment  or 
attachment  directed  by  or  issued  out  of  the  Court  of  Chancery 
or  the  Court  of  Exchequer,  the  Court  of  Equity^  by  which  such 
commitment  should  have  been  directed,  or  out  of  which  such 
attachment  shouhl  have  issued  (upon  application  of  the  person  or 
persons  against  whom  such  commitment  or  attachment  had  been 
directed  or  issued),  should  have  the  power,  if  it  should  think  fit, 
to  discharge  such  persons  from  their,  his,  or  her  contempt,  except 
as  to  the  costs  thereof,  for  which  costs  they,  he,  or  she  should 
remain  in  custody  ;  and  such  costs  should  be  deemed  within  the 
thereinbefore  recited  provisions  of  the  said  last-mentioned  act, 
and  they,  he,  or  she  should  be  discharged  therefrom,  and  from 
the  process  of  contempt,  in  like  manner  as  is  in  the  said  last- 
mentioned  act  provided  for  in  cases  of  process  of  contempt  for 
non-payment  of  money  or  costs. 

In  the  two  cases  first  mentioned  under  this  rule  the  prisoners 
seem  to  have  cleared  themselves  of  the  costs  of  their  contempt 
by  taking  the  benefit  of  the  Insolvent  Debtors'  Act.  In  the 
third  case  it  was  said  to  be  the  prisoner's  intention  to  get  rid  of 
the  costs  of  his  contempt  in  a  similar  way. 

Defendant  in  the  Fleet  since  1833  for  contempt  in  non-per- 
formance of  a  decree ;  order  made  to  discharge  him  from  the 
contempt  except  as  to  the  costs,  for  which  costs  he  was  still  to 
remain  in  custody.     Pitfield  v.  Gf//,  L.  C,  November,  1837. 

It  was  said  in  this  last  case  that  the  defendant  was  about  to 
liberate  himself  from  the  costs  by  passing  through  the  Insolvent 
Court.  It  was  not  a  case  in  which  it  was  considered  fit  that  the 
costs  of  the  defendant's  contempt  should  be  paid  out  of  the 
suitors'  fund  under  rule  7. 


MiscellsDeoas  The  defendant  having  been  discharged  under  the  provisions  of 
the  act,  without  there  having  been  any  step  in  order  to  have  the 
bill  taken  pro  confesso  against  her,  although  a  new  subpoena 
may  be  issued,  yet  as  the  former  attachment  was  regularly  en- 
forced, there  cannot  b^  a  new  attachment.  IVilliams  v.  Towru- 
hend,  6  Simons,  296. 

There  being  in  the  act  4  &  5  Will.  4,  c.  83, — (an  act  to  amend 
and  extend  the  act  of  the  2  &  3  Will.  4,  c.  33,  to  effectuate  the 
service  of  process  issuing  from  the  Courts  of  Chancery  and  Ex- 
chequer in  England  and  Ireland,)  which  enables  those  Courts  in 
certain  cases  to  direct  service  of  subpoenas  and  subsequent  pro- 
cess upon  defendants  resident  abroad — a  declaration  that  it  shall 
be  lawful  for  such  Courts  repectively  to  proceed  upon  such  service 
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so  made  as  therein  mentioned,  as  fully  and  efFectually  as  if  the 
same  had  been  duly  made  within  the  jurisdiction  of  such  Courts 
respectively,  it  has  been  held  that  personal  notice  need  not  be 
given  of  the  applications  for  the  process  requisite  to  enable  the 
plaintiff  to  take  the  bill  pro  confesso.  Godson  v.  Cook,  7  Simons, 
519. 

There  is  a  similar  declaration  in  the  act  JS  &  3  Will.  4,  c.  S3. 
—Consider  Hailuck  v.  Stewart ^  6  Simons,  321. 

The  following  are  decisions  upon  parts  of  the  act  1 1  Geo.  4 
and  1  Will.  4,  c.  36,  which  are  merely  re-enactments  of  some 
sections  of  the  act  5  Geo.  2,  c.  25,  although  they  appear  to  have 
been  made  without  reference  to  that  circumstance.  Turner  v. 
Turner,  4  Simons,  497  ;  Baker  v.  Kccn^  ibidem,  498  ;  Grant  v. 
Hibbertf  8  Simons,  329. 


Sandekson  V.  Walker.  ^  ^ 

(Three  Causes.)  "^^^J^' 


On  the  20th  November,  1834,  an  order  was  made  in  these  Order  pro- 
causes  upon  three  petitions — the  first  presented  (May,  {hr^^titw«». 
1833),  by  Alexander  Milburn,  as  assignee  under  the  In-  Course  when 
solvent  Debtors'  Act  of  the  estate  of  one  William  Duncan  seDting  one  of 
Campbell ;  the  second  by  Frederick  Turner  and  Charles  ] J^  hispeti- 
Hyde;    and  the  third  by  Edward   Hall  Campbell  and  J;f^^';jf*;jj;,j^^ 
Thomas  Churchill  Thompson,  and  Maria  his  wife — "  that 
it  be  referred  to  the  Master  to  whom  these  causes  stand 
transferred   to  inquire  whether  the  petitioners  Edward 
Hall  Campbell,  and  Thomas  Churchill  Thompson,  and 
Maria  his  wife,  and  the  aforesaid  William  Duncan  Camp- 
bell have  any  and  what  debts  respectively  against  the 
estate  of  Sarah  Campbell,  deceased."     The  said  Alex- 
ander Milburn  being   dissatisfied   with  this   order,   re- 
fused, notwithstanding  repeated  applications,  to  leave  his 
original  petition  with  the  clerk  of  reports  to  be  filed  pur- 
suant to  the  S7th  Order  of  December,  1833,  whereupon 
the  following  order  was  made  by  the  Lord  Chancellor 
upon  notice  of  motion  given  on  the  part  of  the  said  Ed- 
ward Hall  Campbell,  and  Thomas  Churchill  Thompson, 
and  Maria  his  wife,  and  supported  by  an  affidavit : — It  is 
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ordered*  ^'  that  the  petitioner  Alexander  Milbum  do, 
within  forty-eight  hours  next  after  service  of  this  order 
on  him,  file  with  the  clerk  of  reports  of  this  Court,  the 
petition  presented  by  the  said  Alexander  Milbum  in 
these  causes  on  or  about  the  20th  day  of  May,  1833 :  and 
it  is  ordered,  that  the  said  Alexander  Milbum  do  pay 
unto  the  petitioners  Edward  Hall  Campbell  and  Thomas 
Churchill  Thompson,  and  Maria  his  wife,  the  costs  of 
this  application  and  incidental  thereto,  such  costs  to  be 
taxed  by  the  Master  to  whom  these  causes  stand  trans- 
ferred, in  case  the  parties  differ  about  the  same :  or  in 
default  of  the  said  Alexander  Milbum  in  filing  his  said 
petition  or  paying  such  costs,  it  is  ordered  that  the  order 
made  upon  the  petition  of  the  said  Edward  Hall  Camp- 
bell and  Thomas  Churchill  Thompson,  and  Maria  his 
wife,  and  also  upon  the  petitions  of  the  said  Alexander 
Milburn,  and  of  Frederick  Turner  and  Charles  Hyde, 
bearing  date  the  20th  day  of  November,  1834,  be  varied 
and  be  as  follows,  viz. : — *  It  is  ordered  that  the  petition 
of  the  said  Alexander  Milburn  be  dismissed  without  costs; 
and  it  is  ordered  that  it  be  referred  to  the  Master  to 
whom  these  causes  stand  transferred  to  inquire  whether 
the  petitioners  Edward  Hall  Campbell,  and  Thomas 
Churchill  Thompson,  and  Maria  his  wife,  have  any  and 
what  debts  against  the  estate  of  Sarah  Campbell,  de- 
ceased/ " 

Mr.  Cooper  for  the  motion. 

See  Andrews  v.  Walton,  1  Mylne  &  Craig,  360;  see 
also  Sanderson  v.  Walker,  ibidem,  359. 


v.C. 
"^"im'  Attorney-General  v.  Tyler. 

Relatorchanged  The  information  was  filed  against  the  rector  of  the  parish 

before  cause  at  ^  ^  °  ^  *^ 

issue,  receives    of  St.  Giles,  praying  an  account  of  charity  property  vested 

his  costs  under 

the  circumstances  out  of  the  chanty  fund. 
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in  bim,  the  income  of  which  was  principally  applicable  to 
the  support  of  a  school.  One  Thcopbilus  Barnes,  the 
master,  was  relator,  but  being  removed  from  the  school 
soon  after  the  commencement  of  the  suit,  it  was  plain  he 
would  not  prosecute  it  with  effect;  and  as  he  was  desirous 
that  a  new  relator  should  be  named  in  his  place,  and  Mr. 
Pike  was  willing  to  become  such  relator,  provided  the 
costs  incurred  to  that  time  were  paid  out  of  the  charity 
fimd,  an  application  to  that  end  by  petition  was  brought 
before  the  Vice-Chancellor. 

His  Honor  at  first  hesitated,  but  after  referring  to  the 
pleadings,  he  said  it  was  clear  an  information  was  re« 
quisite,  and  as  the  information  had  hitherto  been  properly 
conducted,  the  relator  would  be  entitled  to  his  costs — that 
if  the  information  was  got  rid  of  for  want  of  prosecution, 
the  extra  costs  of  the  defendant  would  come  out  of  the 
charity  estate,  and  as  there  must,  sooner  or  later,  be  a 
new  information  put  on  the  file,  it  would  be  a  saving  of 
expense  to  keep  the  present  one  on  foot. 

The  order  drawn  up  was,  that  it  should  be  referred  to 
the  Master  in  rotation  to  tax  the  sdd  Theophilus  Barnes 
his  costs,  charges,  and  expenses,  preparatory  to  and  of  and 
relating  to  the  suit  and  of  that  appUcation,  and  it  was 
ordered  that  the  same,  when  taxed,  should  be  paid  by  the 
defendant  out  of  the  charity  fund,  and  that  on  payment 
thereof  the  information  should  be  amended  by  striking 
out  the  name  of  the  said  Theophilus  Barnes  as  relator, 
and  by  substituting  the  name  of  John  Frederick  Pike, 
Esq.  as  relator  in  the  said  information,  and  otherwise,  as 
counsel  might  advise ;  the  said  Theophilus  Barnes  under- 
taking to  deliver  up  to  the  said  new  relator,  or  his  soli- 
citor, all  the  papers  and  proceedings  in  the  said  cause 
on  payment  of  his  said  taxed  costs. 

Mr.  Cooper  for  Barnes ;  Mr.  Jacob  for  the  defendant 
and  Mr.  Pike. 
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Susannah  L.  Williams,  Wife  of  T.  C.  Wil- 
liams, by  her  next  Friend,  v.  Samuel  Bowk, 
M.B.  Thomas  Best,   Thomas  Fooks,  T.  C.  Wil- 

^1838.^'         liams,  J,  Y.  BowN,  aiid  others. 

Bill  for  utisfac-  Thb  bill  (filed  3d  March,  1832,)  stated  the  will  of  John 

nuity  payable  Young,  by  which  he  gave  and  devised  two  farms  therein 

andofintoreat  Particularly  described,  unto  for  and    upon  the  several 

on  a  sum  ae-  uses,  trusts,  intents  and  purposes  therein  expressed  and 

mortgage  and  declared  Concerning  the  same ;  that  is  to  say,  to  the  use 

by^the'aMwer  ^^  ^^®  plaintiff  by  her  then  name  of  Susannah  Bown, 

upon  equitable  and  her  heirs,  during  the  life  of  her  son,  the  defendant, 

grounds,  and  »  o  .     .«» 

witnesses  exa-  Samuel  Bown  (a),  to  the  intent  that  the  pluntiff  and  her 
port  oMhe '^  assigns  should  and  might  have,  receive  and  take  the  rents, 
r^OoTat^e^**'  issues,  and  profits  thereof,  to  and  for  her  own  use  and 
heariDg,  that  the  benefit,  until  her  said  son  should  attain  the  age  of  twenty- 
medy  was  at  one  years,  if  she  should  so  long  live ;  and  from  and  after 
is  MmlDg™i^  ^"^^  ^"*  ^^^  »*^^  defendant  Samuel  Bowu*s  attainment  of 
^*^«*  that  age,  to  the  intent  that  the  plaintiff,  if  she  should  be 

then  living,  and  her  assigns,  did  and  should  during  the 
joint  Uves  of  herself  and  her  said  son,  have,  receive,  and 
take  from  and  out  of  the  rents,  issues,  and  profits  of  the 
said  premises,  one  annuity  or  yearly  rent  charge  of  100/., 
free  and  clear  from  all  taxes,  charges,  assessments,  de- 
ductions, and  reprises  whatsoever,  by  equal  quarterly 
payments  in  every  year,  the  first  of  such  quarterly  pay- 
ments to  begin  and  be  made  at  the  expiration  of  three 
calendar  months  next  after  the  defendant  Samuel  Bown 
should  attain  the  age  of  twenty-one  years;  and  subject  to 
the  said  annuity,  and  to  the  perception  of  the  rents  and 
profits  of  the  said  premises  by  the  plaintiff  during  the 
minority  of  her  said  son,  if  she  so  long  lived,  in  trust  to 
pay  over  to  the  defendant  Samuel  Bown  and  his  assigns, 

(a)  See  Jnon.  F.  Moore,  45,  46,  pi.  138 ;  Burchett  v.  Dut- 
dant,  2  Ventris,  311,  312,  and  Symwn  v.  Turner^  1  Equity  Cases 
Abridged,  383. 
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or  otherwise  to  permit  and  suffer  him  and  them  to  receive 
the  residue  of  the  rents,  issues,  and  profits  of  the  said 
premises,  to  and  for  his  and  their  own  use  and  benefit ; 
and  from  and  after  the  determination  of  that  estate,  to 
the  use  of  the  plaintiff,  in  case  she  should  be  then  living, 
and  her  assigns,  for  and  during  the  term  of  her  life,  to 
and  for  her  own  benefit,  with  remainder  to  the  first  son 
of  the  said  defendant  Samuel  Bown  (the  defendant  J.  Y. 
Bown)  in  tail  male,  with  divers  remainders  over.  That 
the  testator  died  in  July,  1815,  and  that  plaintiff  there- 
upon entered  into  the  receipt  of  the  rents  of  the  said 
two  farms  until  her  son,  the  defendant  Samuel  Bown, 
attained  his  age  of  twenty-one,  which  took  place  in  Fe- 
bruary, 1817,  when  plaintiff  permitted  him  to  take  pos- 
session of  the  said  farms ;  and  that  ever  since  such  period 
the  defendant  Samuel  Bown  had  been  in  such  posses- 
sion. That  in  1817  plaintiff  was  entitled  to  a  sum  of  ^ 
2000/.,  secured  to  her  by  the  bond  of  her  brother,  Mr. 
Caleb  Barrett;  and  that  a  marriage  being  in  contem- 
plation between  plaintiff  and  the  defendant  Williams, 
plaintiff,  at  the  request  of  the  said  defendant  Samuel 
Bown,  agreed  to  make  a  settlement  of  such  sum  of 
SOOO/l,  upon  trust  for  her  use  during  her  life,  and 
after  her  death  upon  trust  for  the  said  defendant, 
Samuel  Bown,  and  his  family ;  and  there  was  to  be  a 
power  in  the  said  settlement  for  the  trustees  to  lend  the 
said  money  to  the  said  defendant  Samuel  Bown  upon 
security  of  his  bond,  together  with  a  mortgage  of  his 
life  interest  in  the  aforesaid  farms  under  the  will  of  the 
said  John  Young.  The  bill  then  stated  the  articles  of 
agreement  for  a  settlement  entered  into  previously  to 
the  said  marriage  of  the  plaintiff  and  the  defendant 
Williams,  and  indentures  and  fines  afterwards  executed 
and  levied,  and  by  which  the  above  annuity  or  rent 
charge  of  lOO;.,  and  the  above  debt  of  2000/.,  together 
with  other  property  real  and  personal,  (but  not  including 
the  aforesaid  two  farms)  became  vested  in  the  defend'' 
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ants  Best  and  Fooks,  (with  power  of  lending  the  said 
sum  of  2000/.  to  the  defendant  S.  Bown  as  aforesaid), 
upon  trust  as  to  the  said  annuity  or  rent  charge,  and  the 
income  of  the  other  property,  to  pay  the  same  as  plaintiff 
should,  notwithstanding  her  coverture,  in  manner  therein 
mentioned  appoint;  and  in  de&ult  of  such  appointment, 
into  her  own  hands  for  her  separate  use.  That  some  time 
in  the  year  1826  the  defendant  Samuel  Bown  applied  to 
the  defendants  Best  and  Fooks,  and  requested  them  to  call 
in  the  said  sum  of  2000/.»  and  to  lend  and  advance  to  him 
the  same  in  pursuance  of  the  aforesaid  power,  which  was 
accordingly  done,  and  the  said  defendant  Samuel  Bown 
executed  to  them  an  indenture  of  mortgage,  dated  the  1st 
of  August,  1826,  (charging  his  life  interest  in  the  farms 
aforesaid),  and  also  his  bond  of  the  same  date.  That 
the  defendant  Samuel  Bown  became  in  manner  afore- 
said liable  to  pay  to  plaintiff  the  aforesaid  annuity  of 
100/.  a  year,  and  also  the  interest  upon  the  aforesaid  sum 
of  2000/.,  but  that  the  defendant  Samuel  Bown,  several 
years  since,  solicited  plaintiff  to  forbear  demanding  the 
regular  payment  of  the  said  annuity,  he  representing  that 
he  was  unable  to  pay  the  same,  and  promising  to  pay  the 
same  and  all  arrears  thereof  at  the  death  of  his  wife's 
mother,  from  whom  he  alleged  that  he  had  considerable 
expectations ;  and  that  plaintiff,  believing  in  the  truth  of 
such  representations,  and  being  unwilling  to  enforce 
strictly  her  rights  against  her  said  son,  acceded  to  such 
solicitations,  and  relying  also  upon  the  said  defendant 
Samuel  Bown's  promise,  consented  for  a  time  to  forbear  the 
payment  of  such  annuity.  That  in  August,  1830,  under 
the  circumstances  therein  mentioned,  the  plaintiff  was 
compelled  to  apply  for  the  payment  of  such  rent  charge, 
and  of  the  arrears  then  due  to  her,  but  the  said  last-named 
defendant  wholly  refused  to  satisfy  said  claim ;  and  that 
the  plaintiff  thereupon  applied  to  the  said  defendants 
Best  and  Fooks,  and  that  she  requested  them  to  dis- 
train upon  the  said  farms  whereon  the  said  annuity  was 
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charged  (a),  and  to  put  in  suit  against  the  said  defend- 
ant Samuel  Bown  the  said  mortgage  and  bond.  That 
the  defendant  Samuel  Bown  alleged  that  he  had  paid 
plaintiff  all  the  arrears  of  the  said  rent  charge;  and 
further,  that  the  plaintiff  had  released  the  same  in  his 
favour,  or  had  given  him  a  receipt  for  the  payment  of  the 
arrears  due  in  respect  thereof,  or  for  some  part  of  such 
arrears,  the  contrary  of  which  the  bill  charged ;  and  also, 
that  although  plaintiff  had  signed  some  receipt  for  some  # 

part  of  the  arrears  of  the  said  annuity,  yet  that  such 
arrears  were  never  paid,  and  that  plaintiff  was  induced 
to  sign  such  receipt  by  the  importunity  of  the  defendant 
Samuel  Bown,  and,  as  he  said,  to  prevent  any  claim  being 
made  by  her  husband  for  such  arrears  in  case  of  her 
death.  And  that  the  said  defendants,  the  trustees,  re- 
fused to  proceed  against  him,  and  they  retained  the  deeds 
and  documents  necessary  for  establishing  plaintiff's  said 
claim  in  their  hands.  The  bill  prayed  that  an  account 
might  be  taken  of  all  monies  owing  to  plaintiff  from  the 
defendant  Samuel  Bown,  as  well  in  respect  of  arrears  of 
interest  upon  the  said  sum  of  2000/.  as  in  respect  of  the 
said  rent  charge ;  and  that  the  defendant  Samuel  Bown 
might  be  decreed  to  pay  plaintiff  the  amount  of  what, 

(a)  It  was  assumedi  that  a  power  of  distraining  for  the  annuity  Powerofdis- 
on  the  premises  subject  to  it  would  be  implied,  although  the  will  tress  for  annuity 
contained  no  clause  of  distress ;  Buttery  v.  Robmson,  3  Bingham,  autunedr 
392. 

There  is  a  case  before  Sir  John  Trevor  in  which  lie  gave  relief  Hemedy  m 
to  the  executrix  of  the  devisee  of  a  rent  charge,  who  might,  equity  for  anears 
(32  Henry  8,  c.  37,)  in  default  of  payment,  have  distrained,  ^^^^'^^^^^'^e* 
Foster  v.  Foster,  2  Vernon,  386 ;  5.  C.  Precedents  in  Chancery, 
122.    Vernon,  however,  adds,  that  Sir  Nathan  Wright  in  the 
same  term  dismissed  a  bill  in  the  like  case.    Champemoon  v. 
GfiMf,  t  Vernon,  382  ;  5.  C.  Precedents  in  Ciuincery,  126  ;   yet 
see  the  decree  as  given  in  the  note  to  Vernon's  report. 

See  now  Cupit  v.  Jackson,  13  Price,  721  ;  S,  C.  M'Cleland, 
495 ;  Manly  v.  Hawkins,  1  Drury  &  Walsh,  363,  and  Goodwin 
V.  Jeffreys^  ibidem,  875. 
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upon  the  taking  of  such  account,  might  appear  to  be 
due  to  her  from  him ;  and  also  that  an  account  might  be 
taken  of  all  monies  received  by  the  said  defendants  Best 
and  Fooks,  or  which,  without  their  wilful  neglect  and 
default,  might  have  been  received  by  them  as  the  trustees 
of  the  said  plaintiff,  in  respect  of  the  arrears  of  interest 
on  the  said  sum  of  2000/.,  and  the  arrears  of  the  said 
rent  charge ;  and  that  what  should  upon  such  last-men- 
^  tioned  account  appear  to  be  due  from  the  said  defend- 

ants, the  trustees,  might  be  decreed  to  be  paid  by  them  to 
plaintiff;  and  that  a  receiver  might  be  appointed  of  the 
rents  and  issues  of  the  farms  charged  with  the  paynaent 
of  the  said  rent  charge ;  and  that  the  defendant  Samuel 
Bown  might  be  restrained  from  receiving  such  rents. 

The  bill  contained  no  allegation — the  legal  estate  in  the 
premises,  out  of  the  rents  of  which  the  annuity  was  payable, 
being  in  the  defendant  Williams  and  the  plaintiff  his  wife, 
in  right  of  the  latter — that  the  defendant  WiUiams  would 
not  take  such  proceedings  as  would  enable  the  plaintiff  to 
enforce  her  claim  to  the  arrears  of  such  annuity  at  law. 

The  defendant  Samuel  Bown,  by  his  answer,  after 
setting  forth  the  indenture  of  mortgage  executed  by  him 
to  the  defendants,  Best  and  Fooks,  for  securing  the  said 
2000/.  went  on  to  detail  the  circumstances  under  which, 
as  he  alleged,  no  more  of  that  sum  than  1500/.  had  ever 
been  paid  to  him ;  and  with  regard  to  the  rent-charge  he 
said  that  when  the  marriage  articles  were  prepared  and 
executed  plaintiff  was  not  entitled  to  the  annuity  of  100/., 
*  inasmuch  as  the    plaintiff  had    previously  relinquished 

and  given  up  all  her  right  to  the  annuity  in  favour  of  de- 
fendant as  thereinafter  more  particularly  stated:  that  he 
took  a  journey  from  London  to  Lyme  for  the  purpose  of 
remonstrating  with  plaintiff  against  her  then  contemplated 
marriage  with  defendant  Williams,  and  the  plaintiff  upon 
that  occasion  verbally  agreed  with  the  defendant  to  give  up 
to  him  the  said  annuity  of  100/.,  and  she  accordingly  soon 
after,  and  before  her  marriage,  directed  the  tenants  of  the 
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farms  to  pay  the  rents  to  defendant^  and  site  also  wrote  a 
letter  to  defendant  soon  after  be  had  departed  from  Lyme, 
and  in  the  said  letter  she  stated  that  she  was  willing  and  did 
thereby  relinquish  the  annuity  in  his  favour,  and  that  she 
had  given  directions  to  the  said  tenants  to  pay  to  him  the 
rents ;  but  defendant,  not  suspecting  that  plaintiff  would 
ever  at  any  time  claim  to  be  entitled  to  the  annuity  so  re- 
linquished, had  unfortunately  mislaid  the  said  letter,  and 
he  was  unable  at  that  time  to  find  it  or  to  say  where  it  was, 
or  what  was  become  thereof;  he  hoped  however  to  find 
the  said  letter  before,  and  to  be  able  to  produce  it  at,  the 
hearing  of  the  cause :  that  in  1817  he  made  proposals  of 
marriage  to  his  present  wife,  who  had  considerable  ex* 
pectations  from  her  father,  Mr.  Russell ;  and  that  previous 
to  the  marriage  between  the  defendant  and  his  said  wife, 
Mr.  Russell  applied  to  the  plaintiff  respecting  the  said 
annuity,  and  for  the  purpose  of  learning  from  herself 
whether  she  did  or  did  not  absolutely  relinquish  the  same 
in  favour  of  defendant;  and  Mr.  Russell  was  desirous  that 
plaintiff,  if  she  did  intend  to  relinquish  the  annuity  in 
favour  of  defendant,  should  execute  a  proper  deed  for  that 
purpose;  and  plaintiff  in  answer  to  such  application  and  in 
order  to  satisfy  his  mind  that  the  said  rent-charge  was  ab« 
solutely  relinquished  by  her  in  favour  of  defendant,  wrote 
a  letter  to  Mr.  Russell,  in  which  she  expressly  agreed  to 
relinqubh  the  annuity  in  favour  of  defendant ;  and  Mr. 
Russell,  who  had  refused  his  consent  to  a  marriage  be- 
tween defendant  and  his  said  daughter  unless  plaintiff 
would  relinquish  the  said  annuity  in  favour  of  defendant, 
did  upon  the  receipt  of  the  said  last  mentioned  letter,  and 
in  consideration  of  plaintiff  agreeing  to  relinquish  the  an- 
nuity, consent  to  the  said  marriage  between  defendant  and 
his  said  daughter,  and  he  agreed  in  consideration  of  such 
relinquishment  to  allow  his  said  daughter  100/.  a  year : 
and  the  plaintiff  before  defendant's  marriage  took  place 
paid  a  visit  to  Mr.  Russell,  and  during  that  visit  she  made 
to  Mr.  Russell  a  representation  of  the  amount  and  value  of 
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defendant's  property,  and  she  then  stated  to  the  said  Mr. 
Russell  that  she  had  given  up  the  said  annuity  of  l(KH.  in 
favour  of  defendant;  and  after  defendant's  marriage  had 
taken  pl^ce,  plaintiff,  upon  seyeral  occasions,  stated  to  dif- 
ferent persons  that  she  had  relinquished  the  said  annuity 
in  favour  of  defendant,  &c. :  that  the  defendant  did  not 
know  and  could  not  set  forth  as  to  his  belief  or  otherwise 
whether  or  not  the  plaintiff  had  applied  to  defendants. 
Best  and  Fooks,  or  whether  or  not  she  had  requested 
them  to  distrain  upon  the  said  farms  whereon  the  said 
abandoned  annuity  of  100/.  was  charged,  or  whether  or  not 
either  to  endeavour  to  recover  by  themselves  or  to  permit 
plaintiff  to  endeavour  to  recover  the  aforesaid  money,  or 
whether  plaintiff  had  made  to  defendants,  the  trustees, 
any  such  appHcations,  or  whether  they  had  refused  to 
comply  therewith :  that  plaintiff  had  given  a  receipt  for 
the  alleged  arrears  of  the  said  annuity  of  100/.  up  to  the 
S6th  day  of  March,  1825;  and  defendant  claimed  to  be 
entitled  if  necessary  to  use  the  said  receipt  in  bar  of  or  in 
reduction  of  the  plaintiff's  present  demands;  and  the  de- 
fendant insisted  that  such  receipt  completely  estopped 
plaintiff  under  all  the  circumstances  from  making  any 
claim  for  the  arrears  of  the  said  annuity  that  was  in 
any  degree  inconsistent  with  the  acknowledgment  con- 
tained in  the  said  receipt :  that  plaintiff  never  was  at  any 
time  entitled  to  receive  from  defendant  the  interest  of  the 
said  sum  of  2000/.,  or  the  interest  of  any  larger  sum  than 
the  aforesaid  sum  of  1500/.,  and  that  the  said  plaintiff 
was  by  reason  of  her  having  relinquished  and  abandoned 
the  said  annuity  in  favour  of  defendant  completely  and 
effectually  estopped  from  claiming  in  a  court  of  equity  the 
alleged  arrears  of  the  said  annuity,  or  any  future  payment 
of  the  said  annuity;  that  no  such  injunction  as  was  prayed 
for  by  the  bill  ought  to  be  granted,  and  that  a  receiver 
ought  not  to  be  appointed ;  and  that  the  defendant  ought 
to  be  permitted  to  remain  in  the  possession  and  in  the  re- 
ceipt of  the  rents  and  profits  of  the  premises  charged  with 
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the  payment  of  the  said  abandoned  annuity ;  and  defendant 
claimed  to  be  entitled  to  the  full  benefit  and  effect  of  all 
the  evidence  which  he  should  be  able  to  adduce  at  the 
hearing  of  the  cause  in  bar  of  or  in  the  reduction  of  the 
claims  set  up  by  the  said  plaintiff  in  the  said  bill  against  and 
to  the  prejudice  of  defendant,  and  more  particularly  of  all 
such  evidence  as  he  should  be  able  then  to  produce  of  the 
conduct  and  declarations  of  plaintiff  relative  to  the  said  sum 
of  SOOO/.  and  the  relinquishment  by  the  plaintiff  of  the  said 
annuity  of  100/.  in  favour  of  the  defendant  as  aforesaid;  and 
defendant  claimed  the  benefit  of  the  statute  of  limitations 
in  bar  and  in  reduction  of  plaintiff's  said  claim  in  respect 
of  the  said  alleged  arrears  of  the  said  annuity  of  100/.|  and 
the  interest  of  the  said  loan  in  like  manner  as  if  he  had 
pleaded  the  said  statute  by  way  of  defence  to  the  said  bill. 

With  the  view  of  making  out  the  statements  contained 
in  this  answer  witnesses  had  been  examined  on  the  part  of 
the  defendant  S.  Bown;  but  no  evidence  having  been 
gone  into  on  the  part  of  the  plaintiff  in  proof  of  the  alle- 
gations in  the  bill  of  the  plaintiff  having  made  application 
to  her  trustees,  the  defendants,  Fooks  and  Best,  to  dis- 
train upon  the  farms«  and  to  put  in  suit  the  mortgage  and 
bond,  or  to  take  other  proceedings  against  the  defendant 
Samuel  Bown,  and  of  the  said  defendants,  Fooks  and 
Best,  having  refused  to  comply  with  such  applications : — 
and  moreover,  the  legal  estate  in  the  farms  having  been 
lefk  in  the  plaintiff,  and  no  reason  being  assigned  why 
such  legal  estate  had  not  been  made  available  to  compel 
payment  of  the  arrears  of  the  annuity : — ^it  was  now  upon 
the  hearing  of  the  cause  strongly  urged  that  the  plaintiff's 
remedy  was  at  law. 

But  the  Masteb  of  the  Rolls  thought  that  the  defend- 
ant, Samuel  Bown,  having  by  his  answer  set  forth  the  dif- 
ferent equitable  circumstances  aforesaid,  and  having  besides 
examined  witnesses  with  the  view  of  establishing  such  cir- 
cumstances as  a  defence  in  this  Court  to  the  plaintiff's 
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demandsi  it  was  too  late  for  any  objection  on  the  score 
of  jurisdiction  to  be  brought  forward  on  his  behalf. 

The  defendant^  S.  Bown,  having  lately  died,  his  execu- 
tors had  been  made  parties  in  the  usual  way.  The  decree 
was  as  follows : — ^The  dates  from  which  the  arrears  of 
the  annuity  and  the  interest  of  the  1500Z.  are  directed  to 
be  calculated,  were  founded  on  the  CTidence. — Declare 
that  the  plaintiflf  is  entitled  to  the  arrears  of  the  an- 
nuity of  lOO;.  from  the  11th  of  February,  1830,  to  the 
Slst  of  NoTcmber,  1834,  the  time  of  the  death  of  the 
said  defendant,  Samuel  Bown,  and  to  interest  on  the 
sum  of  1500/.,  part  of  the  sum  of  2000/.,  at  five  per 
cent,  per  annum,  from  the  27th  of  July,  1829,  without 
prejudice  to  any  claim  to  interest  on  the  sum  of  500/.,  the 
residue  of  the  said  sum  of  2000Z. ;  declare  that  .^.he  plain* 
tiff  is  entitled  to  have  such  arrears  of  annuity  and  in- 
terest paid  out  of  the  estate  of  the  said  defendant,  Samuel 
Bown,  deceased;  refer  it  to  the  Master  to  take  an  ac- 
count of  the  arrears  of  the  said  annuity  of  100/.  from  the 
said  11th  of  February,  1830,  to  the  said  Slst  of  Novem- 
ber, 18S4,  and  also  to  take  an  account  of  the  interest 
upon  the  said  sum  of  1500Z.  at  the  rate  of  five  per  cent 
per  annum,  from  the  said  27th  of  July,  1829 ;  refer  it 
also  to  the  Master  to  inquire  and  state  to  the  Court  whe- 
ther the  said  sum  of  500/.,  the  residue  of  the  said  sum 
of  2000/.,  was  paid  to  the  defendant,  Samuel  Bown,  de- 
ceased, or  to  any  other  person,  and  to  whom  and  under 
what  circumstances ;  and  declare  that  the  plaintiff  is  not 
^  entitled  to  any  relief  against  the  defendants.  Best  and 

Fooks. 

Mr.  Tinneyf  Mr.  Pemberion,  Mr.  Kinderslet/,  Mr. 
Cooper,  Mr.  Koe,  Mr.  Hayter,  Mr.  Sharpe,  Mr.  RoupeU, 
and  Mr.  Rudall,  for  the  different  parties. 
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Joseph  Robinson  and  Mary  Ann  his  Wife,  and 
James  Panton  and  Henry  Panton,  Infants, 
by  the  said  Joseph  Robinson  their  next  friend,       ^^  ^ 
V.  William  Stone  and  Joseph  Tibbets.  ^""Isl^* 

1837. 


James  Panton,  the  father  of  the  plaintiffs,  Mary  Ann  infanu  co- 
Robinson,  and  the  infants,  by  his  will  devised  and  be*  adulu.  ^Refer- 
queathed  certain  freehold  and  leasehold  houses,  for  the  ^  bquire  wh" 
benefit  of  his  said  three  children,  and  he  bequeathed  to  ther  the  lait  for 
them  the  residue  of  his  personal  estate  in  equal  shares,  and  if  he  should 
The  defendants  were  trustees  and  executors  under  the  g^adve.^whe. 
wiD,  which  however  omitted  to  appoint  any  guardian.  ij![®Qj^?j°"\„ 
The  testator  died  in  May,  1834,  and  in  the  following  No-  tiff)  ihouid  be 
vember  the  plaintiffs,  Joseph  and  Mary  Ann  Robinson,  ^  ^^ 
clandestinely  intermarried,  the  latter  being  then  an  infant. 
She  had  since  (July«  1 8S6)  attained  the  age  of  twenty-one. 
The  bill  was  filed  in  December,  1836,  praying  the  esta- 
blishment of  the  will,  and  accounts  of  the  freehold  and 
leasehold  houses,  and  of  the  general  personal  estate,  and 
that  some  proper  person  might  be  appointed  guardian  of 
the  infants,  and  an  allowance  made  for  their  maintenance. 
In  January,  1837,  the  defendants  not  having  put  in  an 
answer,  a  motion  was  made  on  their  behalf  before  the 
Master  of  the  Rolls  that  it  might  be  referred  to  the  Mas- 
ter to  inquire  whether  it  would  be  for  the  benefit  of  the 
infant  plaintiffs  that  the  suit  should  be  prosecuted,  and  if 
the  Master  should  be  of  an  opinion  that  it  would  not  be 
for  their  benefit,  then  that  the  plaintiff  Joseph  Robinson 
might  be  restrained  from  further  proceeding  in  the  suit 
on  behalf  of  the  said  infants ;  but  if  the  Master  should  be 
of  opinion  that  it  was  fit  the  suit  should  be  prosecuted, 
then  that  the  Master  might  inquire  whether  the  said  plain- 
tiff Joseph  Robinson  was  a  proper  person  to  be  their 
next  friend,  and  if  not,  then  that  the  Master  might  appoint 
some  proper  person  to  be  such  next  friend  in  his  place ; 
and  that  save  as  aforesaid  all  further  proceedings  in  the 

B  B 
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suit  might  be  stayed  until  the  said  plaintiff  Joseph  Robin- 
son should  give  proper  security  to  answer  the  costs  of  the 
suit  to  be  approved  by  the  Master. 

This  motion  was  supported  by  affidavits  of  the  defend- 
ants and  other  persons,  stating  the  income  derived  from 
the  freehold  and  leasehold  houses,  by  which  it  appeared 
that  the  net  rents  of  those  given  for  the  benefit  of  the  in- 
fants barely  sufficed  for  their  maintenance — that  there 
was  no  residue,  the  general  personal  estate  haying  been 
exhausted  in  payment  of  the  testator's  funeral  and  testa- 
mentary expenses  and  debts — that  the  defendant  Stone 
was  the  acting  trustee  and  executor,  and  that  there  was  a 
balance  of  54/.  due  to  him  in  respect  of  his  receipts  and 
payments — that  the  plaintiff  Joseph  Robinson  was  in  in- 
solvent circumstances  and  of  very  bad  character,  and 
gained  his  livelihood  by  frequenting  races  and  fairs,  as 
the  owner  of  or  assistant  at  gaming  tables,  &c. 

There  were  many  affidavits  of  the  plaintiff  Joseph 
Robinson  and  other  persons  in  opposition.  Upon  the 
aforesaid  motion  being  brought  on,  the  Master  of  the 
Rolls  ordered  that  it  should  stand  over  until  the  defend- 
ant Stone  had  put  in  his  answer  (a). 

The  answer  being  filed,  exceptions  were  taken  and  a 
further  answer  was  put  in,  and  then  a  motion  was  made 
on  the  part  of  the  plaintiffs  for  a  production  of  the  ac- 
counts and  other  writings  relating  to  the  testator'a  estate: 
and  at  the  same  time  the  above  stated  motion  waa  again 
brought  on,  when  the  Master  of  the  Rolls  having  heard 
the  affidavits  read  and  inspected  the  accounts  of  the  pro- 
perty set  forth  in  the  schedules  to  the  defendant  Stone's 


(a)  In  Si.  John  v.  Lord  Besborough^  1  Hogan,  41,  Sir  William 
M'Mahon  said,  that  to  make,  before  any  answer  had  been  filed 
or  discovery  given,  an  application  for  a  reference  to  the  Master 
whether  a  suit  was  for  the  benefit  of  a  minor,  appeared  to  him 
to  be  quite  a  novel  mode  of  proceeding — that  it  was  quite  unrea- 
sonable to  take  such  a  proceeding. 
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answer,  ordered  (4th  May,  1837,)  that  it  should  be  refer- 
red to  the  Master  in  rotation  to  inquire  and  state  to  the 
Court  whether  it  would  be  for  the  benefit  of  the  plaintiffs 
the  infants  that  the  said  suit  should  be  prosecuted,  and  if 
the  Master  should  find  that  it  was  for  the  benefit  of  the 
said  infants,  then  he  was  to  enquire  whether  the  nex 
friend  of  the  infants  should  be  changed ;  and  the  said 
Master  was  to  state  the  result  of  his  enquiry  with  his 
opinion  thereon  to  the  Court,  whereupon  such  further 
order  should  be  made  as  should  be  just ;  and  it  was  ordered 
that  the  plaintiffs'  motion  to  produce  deeds,  vouchers, 
hooks,  papers,  and  writings  should  stand  over  in  the  mean- 
time. 

The  plaintiffs  now  appealed  from  this  order,  when  the 
Lord  Chancellor  did  not  think  fit  to  make  any  order  upon 
their  motion,  but  did  order  that  the  said  plaintiffs  should 
pay  to  the  said  defendants  the  costs  of  that  application,  to    ' 
be  taxed  by  the  Master  of  the  Court  in  rotation. 

Mr.  Wakefield  and  Mr.  K.  Parker  for  the  plaintiffs ; 
Mr.  Cooper  and  Mr.  Dixon  for  the  defendants. 


The  following  brief  abstract  of  arguments  and  autho- 
rities comprises  not  only  those  used  and  cited  on  the  ap- 
peal motion  before  the  Lord  Chancellor,  but  also  those 
used  and  cited  in  the  discussion  of  the  original  motion  at 
tiie  Rolls.— 

For  the  plaintiffs. — The  language  of  the  Court  uni- 
formly is,  that  it  is  essential  for  the  protection  of  infants 
that  suits  on  their  behalf  should  not  be  discouraged,  and 
there  must  be  a  very  strong  case  of  no  benefit,  or  impro- 
per motive — a  much  stronger  one  than  is  made  out  by 
tiiese  affidavits — to  authorize  a  reference  to  the  Master ; 
Stevens  v.  Stevens^  6  Maddock,  97.  In  Lyons  v.  Blenkin, 
Jacob,  245, 259,  Lord  Eldon  refused  a  motion  that  the  bill 
might  be  dismissed,  or  that  all  proceedings  in  the  cause 
might  be  stayed.    In  support  of  that  application  affidavits 
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were  made  by  two  persons  who  had  viewed  the  estates  of 
the  infants,  and  who  stated  their  opinion  that  the  same  were 
let  at  the  utmost  advantage.  Such  persons  further  stated 
that  they  had  inspected  the  accounts  relating  to  the  infants' 
property,  which  had  been  accurately  kept,  and  from  which 
it  appeared  that  their  fortunes  had  been  improved  in  the 
most  beneficial  manner ;  some  portion  of  their  expenses 
had  been  defrayed  by  their  aunt,  the  defendant  Mrs. 
Blenkin,  herself.  A  certificate  was  also  signed  by  the  two 
eldest  of  the  infants,  expressing  their  satisfaction  with  the 
management  of  their  aunt,  and  their  disapprobation  of 
the  suit. — The  principle  is  different  from  that  which  pre- 
vails when  there  are  two  or  more  suits.  There  it  is  of 
course  that  it  should  be  referred  to  the  Master  to  ascer- 
tain which  suit  it  will  be  most  advantageous  to  the  infants 
should  be  prosecuted.    [In  Si.  John  v.  Lord  Besborougk, 

1  Hogan,  41,  it  was  objected  that  a  reference  to  the  Mas- 
ter to  inquire  whether  the  suit  was  instituted  for  the  be- 
nefit of  the  minor  could  only  be  made,  when  there  were 
two  suits  in  the  name  of  the  minor  for  the  same  matter. 
Sir  William  M'Mahon  said  that  it  was  usual  where  there 
were  two  suits  to  make  such  a  reference ;  but  where  there 
was  but  one  suit,  no  defendant,  that  he  was  aware  of, 
had  ever  been  received  for  such  a  purpose.  See  also  the 
observation  of  Lord  Thurlow  in  Squirrel  v.  Squirrel^  2 
Dickens,  765,  767.]  Modern  decisions  su£Sciently  guard 
against  the  institution  of  improper  suits.  The  next  friend 
cannot  withdraw  himself  from  the  cause  without  an  in- 
quiry before  the  Master;  MeUing  v.  MelUng,  4  Mad- 
dock,  261.  The  infant,  on  attaining  twenty-one,  may  dis- 
pute the  next  friend's  right  to  costs ;  Anon.  Ibidem,  461 ; 
Brown  v.  Jones^  2  Fowler's  Exchequer  Practice,  316. 
The  next  friend  can  no  longer  at  his  own  instance  have  a 
reference  to  the  Master  to  inquire  whetiier  the  suit  be 
has  commenced  is  for  the  minor's  benefit ;  Jonesv.PoweU, 

2  Merivale,  141.     [Application  to  refer  to  a  Master  is 
very  common.    A  prochein  amy  will  venture  to  bring  a 
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bill  to  see  on  what  foot  the  answer  puts  it,  but  after  ans- 
wer comes  in,  and  that  the  suit  will  probably  be  attended 
with  expense,  then  is  that  application  made. — The  Mas- 
ters cannot  upon  such  references  to  them  hear  the  other 
side,  against  whom  the  bill  is  brought,  but  only  judge  on 
circumstances  prim&  facie  whether  it  is  reasonable  to  carry 
on  such  a  suit  for  the  infant ;  Taner  v.  Tver,  2  Vesey, 
Sen.  466,  468.]  Should  the  next  friend  neglect  to  pro- 
ceed with  the  cause,  or  otherwise  fail  in  his  duty,  the 
Court  will  remove  him  ;  Ward  v.  Ward,  3  Merivale,  706; 
Russell  V.  Sharpe,  I  Jacob  &  Walker,  482.  Should  the 
suit  be  dismissed  by  reason  of  some  fact  not  known  at  the 
time  the  bill  was  filed,  but  which  might  have  been  learnt 
by  reasonable  diligence,  the  next  friend  will  not  have  his 
costs  ;  Pearce  v.  Pearce,  9  Vesey,  548.— But  there  can- 
not be  a  pretence  for  the  Court  interfering  when  the  in- 
fants are  not  the  sole  plaintiffs  but  are  joined  with  adults. 
The  infants  will  incidentally  have  the  advantage  of  the 
suit  without  the  slightest  risk  of  injury  to  their  property. 
As  to  the  direction  that  in  case  the  Master  should  find 
the  suit  to  be  for  the  infants'  benefit,  he  should  inquire 
whether  the  next  friend  of  the  infants  should  be  changed, 
it  is  diflScuIt  to  understand  the  ground  of  it.  Such  direc- 
tion seems  to  be  useless  and  superfluous. 

For  the  defendants. — It  may  be  much  doubted  whether 
the  Court  does  now  afford  such  effectual  protection 
against  the  institution  of  improper  suits  as  it  once  did* 
It  formerly  seems  to  have  been  the  rule  that  the  next 
friend  should  be  a  person  of  substance  because  liable  to 
costs;  Anonymous,  1  Atkyns,  570.  [So  in  Turner  v* 
Turner,  2  Peere  Williams,  297 ;  S.  C.  2  Strange,  708, 
and  2  Equity  Cases  Abridged,  238,  Lord  King  says,  any 
one  may  file  a  bill  in  an  infant's  name,  and  if  it  be  an  in- 
solvent amy,  the  defendant  may  apply  to  the  Court  in 
order  to  have  a  solvent  prochein  amy  named.  See  fur- 
ther Wale  v.  Salter,  Moseley,  47 ;  Anonymous,  Ibidem, 
86.]    But  now  the  Court  will  rarely  listen  to  any  applica- 
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tion  grounded  on  the  circumstances  of  the  next  friend.  In 
Pennington  v.  Alvin,  1  Sunons  &  Stuart,  %4,  Sir  John 
Leach,  in  laying  down  that  the  next  friend  of  a  married 
woman  must  be  a  person  who  can  answer  coats,  said  he 
should  however  hesitate  much  before  he  called  upon  the 
next  friend  of  an  infant  to  give  security  for  costs,  as  any 
person  might  file  a  bill  in  the  name  of  an  infant — Fellows 
V.  Barrett,  1  Keen,  119.  [See  Squirrel  v.  Squirrel^  2 
Peere  Williams,  297,  in  the  note ;  S.C.2  Dickens,  765 ; 
AnonymouSf  1  Vesey,  jun.  409  ;  St.  John  v.  Lord  Besbo- 
rough;  1  Hogan,  41 ;  Davenport  v.  Davenport^  1  Simons 
&  Stuart,  101,  and  Murrell  v.  Clapham,  8  Simons,  74. 
In  the  case  of  Walter  v.  Else,  7  Simons,  2S4,  there  were 
other  ingredients  besides  the  low  circumstances  of  the 
next  friend.  At  law  the  practice  seems  unsettled.  The 
more  recent  cases  are  Anonymous,  1  Marshall,  4;  Anony- 
mous,  2  Chitty,  S59;  Yarworth  y.  Mitchel,  2  Dowling  & 
Ryland^  423,  and  Mann  y.  Berthen,  4  Moore  &  Payne, 
215.  In  this  last  case,  upon  affidavit  of  the  insolvency  of 
the  guardian  by  whom  the  infant  plaintiff  sued,  the  Court 
thought  the  defendant  entitled  to  security  for  costs.] 
However  if  there  is  a  greater  faciUty  than  heretofore  for 
the  commencement  of  suits  relative  to  the  property  of 
minors  by  reason  of  poverty  not  being  a  disqualification 
for  the  office  of  next  friend,  it  cannot  be  denied  that  the 
Court  is,  on  the  other  hand,  always  ready,  where  just 
cause  of  suspicion  exists,  not  only  to  mquire  whether  the 
suit  is  useful  to  the  infants,  but  also  whether  the  parties 
are  from  immoral  character,  opposite  interest,  &c.  unfit  to 
conduct  it;  Nalder  y.  Hawkins,  2  Mylne  &  Keen,  243; 
SbC.  1  Reports  tempore  Brougham,  175;  Lord  Redes- 
dale's  Treatise,  p.  21,  3d  edit  [See  fiirther  Da  Costa  v. 
Da  Costa,  3  Peere  Williams,  140;  Whittaker  v.  Marlar, 
1  Cox,  285,  and  Richardson  y.  MiUer,  1  Simons,  133; 
Peyton  v.  Bond,  Ibidem,  390.]  Lyons  v.  Blenkin,  when 
examined,  is  no  authority  against  the  defendants.  It  does 
not  appear  that  any  reference  to  the  Master  was  there 
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suggested;  and  Lord  Eldon  rightly  doubted  whether,  if 
the  bill  be  proper  in  its  contents,  the  defendants  can  come 
to  the  Court  by  motion  to  stay  the  suit,  upon  statements 
of  surveyors  or  accountants  that  it  is  not  necessary. — That 
the  infants  are  joined  in  the  bill  with  adults  furnishes  no 
distinction  that  has  ever  been  recognized.  The  suit 
equally  relates  to  the  property  of  infants,  and  the  Court 
has  the  same  controuL  In  some  cases  the  state  of  the 
property  may  be  such  that  the  adults  can  take  nothing  by 
the  bill|  and  there  may  be  no  estate  to  bear  the  costs  ex- 
cept that  of  the  infants.  Besides,  the  present  bill  in  great 
part  relates  exclusively  to  the  infants  and  their  property. 
In  Mortimer  v.  West,  and  Forde  v.  West,  1  Swanston, 
358,  the  three  infants  were  co-plaintiffs  in  each  bill  with 
persons  claiming  under  the  will  of  Richard  Mortimer.  In 
Campbell  v.  Campbell,  and  Campbell  v.  Mackay,  SMylne 
&  Craig,  25,  Lady  Campbell,  an  adult  suing  in  her  own 
right,  was  a  co-plaintiff  with  the  infants  in  the  second  bill, 
which  was  stayed. — The  Master  of  the  Rolls  very  pro- 
perly thought  that  even  if  it  should  turn  out  that  the  suit 
was  for  the  infant's  benefit,  yet  that  the  character  of  the 
plaintiff  Joseph  Robinson  might  be  such  as  to  render  it 
fit  that  another  next  friend  should  be  appointed.  The 
Court  will  consider  the  moral  character  of  the  next  friend 
of  infants,  although  it  may  in  general  decline  to  go  into 
the  question  of  such  a  next  friend's  solvency.  Infants 
may  be  associated  with  a  person  of  bad  character  as  a  co- 
plaintiff  with  them,  and  no  injury  or  inconvenience  may 
arise  from  that  circumstance,  provided  they  have  a  re- 
spectable prochein  amy  to  watch  over  their  interests  in 
the  suit 
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Alfked  Rogers  and  Frances  Rogers,  Infants, 
v.c.  ^*     Charles     Clarke,     William    Wilcox 

"'ifl-w^'  Clarke,  and  Rosina  Rogers. 


Question  a»  to    George  Rogers,  by   his    will    dated    the    8th    July, 

bequestof stocks  ,_   ^  "^  ^i      i 

orthe|>articuiar  1837,  gave  and  bequeathed  to  the  defendants  Charles 
s^°byC  Clarke  and  William  Wilcox  Clarke  10,000/.  three  per 
mSe'his  till  ^®"^-  consolidated  bank  annuities,  and  2850/.  new  three 
bein^  general  or  and  a  half  per  Cent,  bank  annuities,  to  be  retained  and 
Legacies  de-  appropriated  or  purchased  by  his  executrix  and  exe- 
in^hTnature'of  ^utors  thereinafter  named  out  of  his  personal  estate,  im- 
specific  legacies,  mediately  after  his  decease,  to  be  held  by  them  upon 
trust  that  the  dividends  and  annual  produce,  which  from 
the  day  of  his  decease  should  accrue  and  become  due 
upon  the  said  10,000/.  three  per  cent,  consolidated  bank 
annuities,  and  2850/.  new  three  and  a  half  per  cent,  bank 
annuities,  might  be  paid  to  or  received  by  his  wife  the 
defendant  Rosina  Rogers,  during  her  life,  for  the  support 
of  herself  and  for  the  maintenance  and  education  of  his 
children  the  plaintiffs ;  and  he  declared,  that  after  the 
decease  of  his  said  wife  the  said  consolidated  bank  three 
per  cent,  annuities,  and  new  three  and  a  half  bank  an- 
nuities respectively,  should  remain  and  be  upon  the  trusts 
following,  that  is  to  say,  as  to  8000/.  three  per  cent,  con- 
solidated bank  annuities,  part  of  the  said  10,000/.  like 
annuities,  upon  trust  for  his  son  the  said  plaintiff*  Alfred 
Rogers,  in  manner  therein  mentioned :  and  as  to  and 
concerning  2000/.  three  per  cent,  consolidated  bank  an- 
nuities, residue  of  the  said  10,000/.  like  annuities,  and  as 
to  and  concerning  the  said  2850/.  new  three  and  a  half 
per  cent,  bank  annuities,  from  and  after  the  decease 
of  his  said  wife,  upon  the  trusts  therein  mentioned,  for 
his  daughter  the  plaintiff*  Frances  Rogers  and  her  issue.* 
Provided  always,  and  the  said  testator  thereby  declared, 
that  in  case  both  of  them  his  said  children  should  happen 
to  die,  being  then  unmarried,  and  without  having  attained 
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the  age  of  twenty-one  years,  and  in  case  neither  of  them 
should  leave  any  issue  living  at  the  time  of  his  or  her 
decease,  or  born  in  due  time  afterwards,  then  he  gave 
and  bequeathed  the  said  10,000/.  three  per  cent,  con- 
solidated bank  annuities,  and  2850/.  new  three  and  a 
half  per  cent,  bank  annuities,  or  so  much  thereof  re- 
spectively as  should  not  have  been  disposed  of  under 
the  trusts  thereinbefore  declared  [contained  in  the  power 
of  advancement],  in  manner  following,  that  is  to  say,  he 
gave  to  the  London  Hospital  5000/.  three  per  cent  con- 
solidated bank  annuities ;  to  the  General  Lying-in  Hos- 
pital 2000/.  Uke  annuities ;  to  each  of  the  three  daughters 
of  the  said  defendant  Charles  Clarke  1000/.  three  per 
cent,  consolidated  annuities ;  and  he  gave  the  residue  of 
the  said  new  three  and  a  half  per  cent,  annuities,  after 
satisfying  the  legacies  thereinafter  named,  and  the  ex- 
penses of  proving  his  will  and  incident  thereto,  unto  the 
Church  Missionary  Society.  [The  will  does  not  seem  to 
have  contained  any  other  passage  showing  any  intention 
that  the  legacies  and  expenses  here  mentioned  should 
come  out  of  the  stocks,  although  it  will  be  seen  by  the 
judgment  that  it  was  assumed  that  all  the  stocks  were 
liable  and  not  the  three  and  a  half  per  cents,  only.]  Pro- 
vided always,  and  the  said  testator  thereby  declared,  that 
in  case  his  said  wife  should  marry  after  his  decease,  then 
the  dividends  and  annual  produce  of  the  said  10,000/. 
three  per  cent,  consolidated  bank  annuities,  and  2850/. 
three  and  a  half  per  cent,  reduced  bank  annuities,  therein- 
before given  to  her  during  her  life,  should  no  longer  be 
payable  to  her;  and  he  directed  in  that  case,  that  so 
much  of  the  said  consoUdated  bank  annuities  as  should  be 
sufficient  to  yield  the  annual  sum  of  100/.  should  be  set 
apart,  and  that  so  much  of  the  said  new  three  and  a  half 
bank  annuities  as  should  be  sufficient  to  yield  the  Uke 
annual  sum  of  100/.  should  be  set  apart,  and  that  the 
dividends  and  annual  produce  of  the  stocks  or  funds  to 
be  so  set  apart  should  be  paid  to  her  during  her  life  for 
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her  own  use  in  lieu  of  the  dividends  and  annual  produce 
of  the  said  lO^OOOil  three  per  cent,  consolidated  bank  an- 
nuities^  and  3850/.  three  and  a  half  reduced  bank  an- 
nuities thereinbeibre  given  to  her  during  her  life:  and 
he  further  declared,  that  from  and  after  the  second  mar- 
riage of  his  said  wife,  the  dividends  and  annual  produce 
of  the  residue  of  the  said  10,000/.  three  per  cent  eon- 
solidated  bank  annuities,  and  2850/.  new  three  and  a 
half  bank  annuities,  should  be  paid  and  applied  during 
the  remainder  of  her  life  in  like  manner  as  the  same 
would  be  applicable  under  the  trusts  of  that  his  will  as  if 
she  were  actually  dead.    Provided  always,  and  the  said 
testator  thereby  iiirther  declared,  that  in  the  meantime, 
and  until  the  whole  of  the  said  10,000/.  three  per  cent, 
consolidated  bank  annuities,  and  2850/.  new  three  and  a 
half  per  cent  bank  annuities,  should  become  actually 
payable  and  transferable  to  some  person  or  persons  under 
the  trusts  thereinbefore  declared  concerning  the  same, 
the  dividends  and  annual  produce,  or  so  much  of  the 
dividends  and  annual  produce  of  the  said  stocks  or  funds 
then  remaining  subject  to  the  trusts  of  that  his  will,  as 
should  from  time  to  time  be  unapplied  or  undisposed  of 
under  or  by  virtue  of  the  said  trusts,  should  be  laid  out 
and  accumulated,  &c. :  and  the  said  testator  gave  to  the 
said  defendant  Charles  Clarke  the  sum  of  110/.  sterling, 
and  to  the  said  defendant  William  Wilcox  Clarke  the  like 
sum  of  110/.  sterling  for  their  trouble  in  the  execution  of 
the  trusts  of  that  his  will ;  and  he  gave  to  his  servant 
Eliza  Hale  the  sum  of  100/.  sterling,  free  of  legacy  duty, 
to  be  paid  to  her  within  six  months  after  lus  decease  or 
before ;  and  he  gave  and  bequeathed  all  the  residue  and 
remainder  of  his  personal  estate  and  effects  whatsoever 
and  wheresoever  unto  his  said  wife  for  her  own  absolute 
use  and  benefit,    ^nd  the  said  testator  appointed  his 
said  wife  and  the  said  defendants  Charles  Clarke  and 
William  Wilcox  Clarke  executrix  and  executors  of  that 
his  will. 
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The  testator  died  soon  after  the  date  of  his  will, 
at  the  time  of  making  which  and  of  his  death  he  was 
possessed  of  the  above  two  sums  of  10,000/.  consols  and 
2850L  three  and  a  half  reduced.  At  both  periods  he  had 
no  other  property  except  his  household  furniture  and  a 
balance  at  his  banker's,  and  the  debts  he  owed  were  for 
the  expenses  of  housekeeping  for  the  current  quarter;  and 
there  being  a  deficiency  to  pay  the  said  legacies  to  the 
defendants  Charles  Clarke  and  W.  W.  Clarke,  and  the 
said  Eliza  Hall,  as  well  as  the  testator's  funeral  and  tes- 
tamentary expenses  and  debts,  and  the  costs  of  this  suit, 
the  question  upon  the  cause  now  coming  on  to  be  heard 
upon  further  directions  was,  whether  the  above  legacies 
of  stock,  and  also  the  said  three  money  legacies,  ought 
not  to  abate. 

The  VICE-CHANCELLOR  said  that  his  private  opinion 
was,  that  the  testator  meant  to  give  the  consols  and  the 
three  and  a  half  per  cents,  as  specific  legacies,  subject, 
however,  as  he  would  presently  mention ;  but  that  there 
was  an  absence  of  any  of  those  indications  of  intention, 
which  the  Court,  in  its  anxiety  to  adopt  constructions  in 
favour  of  general  legacies,  and  to  avoid  the  inconveniences 
to  which  specific  legacies  are  exposed,  had  of  late  years 
been  in  the  habit  of  requiring, — that  the  testator  nowhere 
described  the  stocks  as  being  his  at  the  date  of  the  will — 
that  if  he  had  referred  to  the  stocks,  as  then  standing  in 
his  name,  the  direction  to  purchase  such  stocks  could  not 
have  prevented  the  bequests  from  being  specific  (a) — ^that 
the  testator,  from  the  nature  and  amount  of  his  property, 
and  firom  some  passages  in  the  will,  which,  although 
obscure,  yet  were  intelligible,  must  have  designed  that 
the  stocks  should  be  a  fund  to  secure  the  payment  of  the 
legacies  to  the  defendants  Charles  Clarke  and  W.  W. 
Clarke  and  to  the  said  Eliza  Hall — and  that  the  same  must 
be  considered  as  by  implication  charged  upon  such  stocks, 
and  not  to  be  liable  to  abate — that  in  that  respect  they 

(a)  See  Fontaine  v.  T^kr^  9  Price,  94. 


380  CASES  IN  CHAKCBRTf 

resembled  specific  legacies— but  that,  on  the  other  hand, 
if  such  stocks  had  been  sold  by  the  testator  in  his  life- 
time, it  was  clear  that  the  said  last-named  legatees  would 
have  been  equally  entitled  to  their  legacies  out  of  the 
other  personal  estate,  so  that  such  legacies  also  partook 
of  the  character  of  general  legacies — that  they  were  de- 
monstrative legacies  (a) — that  thus  general  legacies,  sub- 
ject to  abate,  might  be  the  fund  to  pay  others  in  the 
nature  of  specific  legacies — and  that  although  the  legacies 
of  the  stocks  must  be  declared  to  be  general  legacies,  yet 
that  the  result  to  the  plaintiffs  would  be  precisely  the 
same  as  if  such  legacies  were  treated  as  specific  legacies, 
but  chargeable  with  the  deficiency  of  the  other  personal 
estate  to  pay  the  three  money  legacies. 

Cur. — Declare  that  the  legacies  of  8000/.  three  per 
cent,  bank  annuities,  given  to  the  plaintifiT  Alfired  Rogers, 
and  2000/.  three  per  cent,  bank  annuities,  and  2850/. 
three  and  a  half  per  cent,  bank  annuities,  given  to 
the  plaintiff  Frances  Rogers,  are  general  legacies,  and 
liable  to  abate  by  reason  of  the  deficiency  of  the  tes- 
tator's personal  estate  to  pay  his  funeral  and  testamen- 
tary expenses,  debts,  and  legacies,  and  the  costs  of 
this  suit.  Order,  that  the  sum  of  180/.  I8«.,  the  value 
of  the  testator's  household  furniture  and  effects  in  the 
possession  of  the  defendant  Rosina  Rogers,  the  mother 
of  the  plaintiffs,  the  infants,  and  the  sum  of  131/.  Bs.  IQd. 
the  balance  found  by  the  Master's  report  to  be  in  the 
hands  of  and  due  from  the  defendant  Charles  Clarke, 
making  together  the  sum  of  o\2L  3s.  lOd.,  be  retained 
and  paid,  so  far  as  the  same  will  extend,  towards  the 
satisfaction  of  the  costs  of  this  suit,  and  the  legacies  of 
110/.  to  the  said  defendant  Charles  Clarke,  and  110/.  to 
the  said  defendant  W.  W.  Clarke,  and  of  100/.  and  10/. 
legacy  duty  payable  thereon  to  Eliza  Hall — Order  that 

(a)  The  more  recent  cases  of  legacies  of  the  kind  above-men- 
tioned are  Fowler  v.  JViUovghby,  Z  Simons  &  Stuart,  354 ;  WUloi 
V.  Rhodes^  %  Russell,  45^ ;  Campbell  v.  Graham,  1  Russell  & 
Mylne,  453, 461 1  and  Livesay  v.  Redfem^  %  Younge  &  CoUyer,  90. 
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the  Master  to  whom  this  cause  stands  referred  do  tax  all 
parties  their  costs,  charges  and  expenses  properly  in- 
curred of  this  suit,  and  ascertain  the  amount  thereof-^ 
Order  that  so  much  of  the  *  *  *  bank  three  per  cent, 
annuities,  &c.  as  will  make  good  the  deficiency  of  the  said 
sum  of  312/.  3^.  lOd.  to  pay  such  costs  in  full,  and  such 
legacies  to  the  said  defendants  Charles  Clarke  and  W.  W. 
Clarke,  and  the  said  Eliza  Hall,  the  amount  to  be  verified 
by  affidavit,  be  sold  with  the  privity  of  the  said  Ac- 
countant-General,  &c. 

Mr.  Cooper  and  Mr.  Clarke  for  the  plaintiffs ;   Mr. 
Pigoii  for  the  defendants. 


^  L.  c. 

HiNDLE  V.  DaKINS.  Novefnbir26, 

1838. 

By  the  conditions  of  sale  of  certain  houses,  directed  by  Form  of  pur- 
the  decree  in  this  cause  to  be  sold,  it  was  stipulated — that  fo/ub^^  to'^ 
the  purchasers  should  forthwith  proceed  to  get  their  re-  W  pureha«6 

^  *  o  money  into 

ports  of  purchases  confirmed,  and  that  they  should,  on  or  Court,  and  for 
before  the  SOth  November,  1838,  pay  their  purchase  thereof,  when 
monies  into  the  bank  to  the  credit  of  the  cause,  under  ^^J^^/had 
orders  to  be  obtained  by  them ;   and  each  purchaser,  arrived,  but  the 

,  .  1       1  <■  1        1  .I  vendors  had  not 

whose  purchase-money  should  not  be  then  paid,  was  to  completed  the 
pay  interest  thereon  at  the  rate  of  5  per  cent,  from  that  »^^®*®"*>"«' 
time  until  the  same  should  be  paid : — Also,  that  the  pur- 
chaser of  each  lot,  on  payment  of  his  purchase-money, 
would  be  let  into  receipt  of  the  rents  from  Michaelmas, 
1838. 

At  the  sale,  which  took  place  24th  July,  1838,  Mr. 
Henry  Batchelor  became  the  purchaser  of  lot  2,  at  the 
price  of  4235/ ,  and  early  in  August  an  abstract  of  title 
was  furnished,  which  however  was  found  insufficient  by 
the  purchaser's  conveyancer,  and  a  copy  of  his  opinion 
being  communicated  to  the  plaintiffs'  solicitor,  he  admitted 
the  insufficiency,  and  undertook  to  prepare  a  fuller  ab- 
stract as  soon  as  the  Master's  office  should  be  opened 
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after  the  vacation.  Mr.  Batchelor  thereupon  proceeded 
to  get  the  Master's  report  of  his  purchase,  which  was 
confirnied  absolute  on  the  IStb  of  November :  and  having 
his  money  ready  and  unproductive,  and  being  desirous  of 
avoiding  payment  of  interest,  and  no  further  abstract 
having  been  sent,  so  as  to  enable  him  to  ascertain  whe- 
ther the  title  was  good  or  not,  he  gave  a  notice  of  motion 
before  the  Vice-Chancellor,  that  he  might  be  at  liberty, 
on  or  before  the  SSd  of  November,  to  pay  the  said  sum 
of  4S35L  the  purchase-money  for  the  said  lot  into  the 
bank,  in  trust  in  the  said  cause,  without  prejudice  to  any 
question  as  to  the  title  to  the  premises  comprised  in  the 
said  lot,  and  that  thereupon  he  might  be  let  into  posses- 
sion of  the  estates  and  premises  comprised  in  the  said 
lot,  and  into  the  receipt  of  the  rents  and  profits  thereof 
from  Michaelmas  day  last ;  and  that  the  said  purchase- 
money,  when  paid  in,  might  not  (except  by  investment  in 
the  purchase  of  government  stock,  to  be  placed  to  the 
credit  of  the  same  account,)  be  paid  out ;  and  that  the 
said  purchase-money  on  the  said  stock  (if  purchased),  and 
the  dividends  thereon,  might  not  be  transferred  or  other- 
wise disposed  of  (except  as  aforesaid)  without  notice  to 
him. 

The  Order  made  by  the  Vice-Chancellor  (17th  No- 
vember, 1838,)  was,  that  Henry  Batchelor,  the  purchaser 
of  the  premises  comprised  in  lot  S,  part  of  the  estates  in 
question  in  the  said  cause,  should  be  at  liberty,  on  or  before 
the  23d  of  November  instant,  to  pay  the  sum  of  4@35/.  the 
purchase-money  for  the  said  lot  into  the  bank,  with  the 
privity  of  the  Accountant-General  of  the  Court,  to  be 
there  placed  to  the  credit  of  the  cause,  subject  to  the 
further  order  of  the  Court,  without  prejudice  to  any  ques- 
tion as  to  the  title  to  the  premises  comprised  in  the  said 
lot;  and  that  the  said  sum  of  4^5/.,  the  purchase-money, 
when  paid  in,  should  not  be  paid  out  without  notice  to  the 
said  Henry  Batchelor,  the  purchaser. 

The  money  having  been  paid  into  Court,  the  plaintiffs, 
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being  dissatisfied  with  the  order,  now  moved  that  it  might 
be  discharged. 

The  Order  of  the  Lord  Chancellor  was,  that  the  said 
sum  of  4235/.,  the  cash  paid  into  the  bank  pursuant  to 
the  said  order  dated  the  17th  day  of  November  instant, 
on  the  credit  of  the  said  cause,  should  be  laid  out  in  the 
purchase  of  bank  three  pounds  per  cent,  annuities,  in  the 
name  and  with  the  privity  of  the  Accountant-General,  in 
trust  in  the  said  cause ;  and  the  said  Accountant-General 
was  to  declare  the  trust  thereof  accordingly,  subject  to 
the  further  order  of  the  Court :  and  it  was  ordered,  that 
the  interest  to  accrue  due  on  the  said  bank  annuities  when 
so  purchased,  and  accumulations  of  interest  should  be 
from  time  to  time,  as  and  when  the  same  should  amount 
to  a  competent  sum,  laid  out  in  the  purchase  of  like  bank 
three  per  cent,  annuities,  in  the  name  and  with  the  pri- 
vity of  the  said  Accountant-General,  in  trust  in  the  said 
cause ;  and  the  said  Accountant-General  was  to  declare 
the  trust  thereof  accordingly,  subject  to  the  further  order 
of  the  Court,  &c.  But  that  order  and  the  order  of  the 
17th  day  of  November  instant,  were  to  be  without  pre- 
judice to  any  question  as  to  the  rents  and  profits  of  the 
said  purchased  premises,  and  to  the  interest  on  the  pur- 
chase-money for  the  same :  and  the  said  bank  three  per 
cent,  annuities,  when  so  purchased,  were  not  to  be  sold, 
transferred,  or  otherwise  disposed  of,  without  notice  to 
the  said  Henry  Batchelor,  the  purchaser. 

Mr.  ChandlesB  for  the  appeal  motion  ;  Mr.  Cooper  and 
Mr.  Girdlestone  against  it. 

So  Maurice  v.  Wainwrighi,  V.  C,  November,  1833. 
See  also  Barker  v.  Harper,  Cooper,  32. 


Attorney-General  v.  Newbury  Corporation.    Dwmfc«^22, 

1838. 

Upon  a  motion  for  enforcing  an  order  for  payment  of  a  in  oiderTfor 
sum  of  money  in  a  month  from  the  date,  the  question  arose  Sow'monih 
whether  a  lunar  or  calendar  month  was  meant.     The  me";ai«nw 

month. 
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Master  of  *  the  Rolls  said,  that  in  most  orders  of  the 
Courts  of  Law  and  Equity  the  word  month  must  be  con- 
strued a  lunar  month  (a). 
Mr.  Cooper  for  the  motion. 


In  Lacon  v.  Hooper,  6  Term  Reports,  224 ;  S.C.I 
Espinasse,  246,  Lord  Kenyon  said,  that  in  the  uniform 
legal  construction,  a  month  so  generally  describied  was  a 
lunar  month,  unless  the  context  required  a  different  con- 
struction— ^that  he  confessed  he  wished,  when  the  rule 
was  first  established,  it  had  been  decided  that  months 
should  be  understood  to  mean  calendar  and  not  lunar 
months ;  but  the  contrary  had  been  determined  so  long 
and  so  frequently,  that  it  ought  not  again  to  be  brought 
in  question.  See  further  what  was  said  by  Lord  Eldon 
in  Wifidale  v.  Fall,  3  Brown  C.  C.  U,  Mr.  Belt's  edition 
in  the  note.  Of  the  numerous  authorities  Barksdale  v. 
Morgan,  4  Modern,  185,  and  Coke  Littleton,  135  b,  may 
be  referred  to. 

The  student  will  meet,  both  in  law  and  in  equity,  with 
many  exceptions  to  the  above  mode  of  computing  months. 
One  remarkable  exception  in  equity  is  in  decrees  for  fore* 
closure.  The  time  for  redeeming  is  there  reckoned  ac- 
cording to  calendar  months.  Anon.  Bamardiston  C.  C.  324. 

By  a  general  Order  of  the  Irish  Chancery  (29th  No- 
vember, 1834,  No.  IL),  when  by  any  general  order,  or  by 
the  practice  of  the  Court,  time  is  to  be  computed  by  the 
month,  it  shall  be  construed  calendar  month. 


(a)  See  CressweU  v.  Harris,  2  Simons  &  Stuart,  476 ;  TuUet 
V.  Linfeld,  H  Burrows,  1455;  S.  C.  1  W.  Blackstone,  450,  and 
Soper  V.  Curtis,  2  Dowling,  237. 

ERRATA  IN  PART  I. 
Page  75,  the  last  line  in  the  note,  for  "  or  such  trust  estate"  read  "  of  such 

Uust  estate." 
Page  168,  line  16,  for  "  confirnnd"  read  *'  affirmed" 
Page  175,  the  last  line  but  one,  for  '<  These  are  the  joint  debts"  read  "  Titere  are 

Uie  joint  debts." 

END  OF  PART  II. 
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Attorney-General  v.  Fishmongers'  Company.        l.  c. 

{Sir  Thomas  KneaewortKa  Charity,)  1838. ' 

This  information  was  filed  for  the  establishment  of  a  Application  to 

amend,  after 

charity  alleged  to  have  been  created  by  a  will  of  Sir  publication,  but 
Thomas  Kneseworth,  dated  the  13th  April,  1513.    The  exam^ne7!^y 
original  of  this  will  was  lost,  but  it  had  been  enrolled  in  i,oe^"en^^^ 
the  Court  of  Hustings.     Publication  having  passed  in  otherwise  touch- 
Easter  term,  1837,  the  cause  was  set  down  to  be  heard  reused,  the  ' 
before  the  Master  of  the  Rolls  m  Trinity  term  following,  "ot*b^iSr»«ffi- 
and  in  June,  1838  it  was  about  sixty  out  of  the  paper,  cientiy specified. 
Shortly  before  this  period  the  solicitors  of  the  relators 
accidentally  discovered  that  Sir  Thomas  Kneseworth  had 
made  another  will  dated  the  4th  June,  1513,  and  which 
had  been  proved  in  the  usual  way  in  the  Prerogative 
Court  of  the  Archbishop  of  Canterbury.     This  will  of 
June,  of  the  existence  of  which  the  defendants  had  been 
equally  ignorant  with  the  relators,  gave  money  in  augmen- 
tation of  the  charity  aforesaid,  and  as  no  witnesses  had 
been  examined  on  either  side,  a  motion  was  made  (14th 
June,  1838,)  on  the  part  of  the  relators,  before  the  Master 
of  the  Rolls,  that  they  might  be  at  liberty  to  amend  their 
information  by  introducing  the  said  will,  and  otherwise 
touching  the  same,  as  counsel  might  advise,  and  that  the 
cause  might  stand  over  in  the  meantime  and  until  the 
same  could  be  properly  brought  on  for  hearing.    The 
motion  was  supported  by  the  affidavit  of  the  relators'  soli- 
citors, which  merely  stated  the  finding  of  this  second  will. 
Hb  Lordship  thought  he  could  not  grant  the  motion,  in- 
asmuch as  the  relators  had  not  set  forth  more  particularly 
the  amendments  which  they  sought  to  introduce,  and  he 
was  pleased  to  order  that  the  relators  should  pay  to  the 


/ 
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defendants  their  costs  of  the  application,  to  be  taxed  by 
the  Master  in  rotation,  and  that  the  relators  should  be  at 
liberty  to  amend  their  notice  of  motion. 

The  relators  being  dissatisfied  with  this  decision,  now 
appealed  from  the  same  to  the  Lord  Chancellor,  who  was 
of  opinion  that  the  order  of  the  Master  of  the  Rolls  was 
right,  and  observed,  that  although  the  new  orders  do  not 
apply  to  such  an  application  to  amend,  yet  that  the  prin- 
ciple upon  which  they  are  framed  (a)  should  dispose  the 
Court  not  to  grant  it,  unless  the  plaintiff,  as  was  required 
in  many  of  the  cases  decided  before  the  passing  of  those 
orders  (6),  specified  the  intended  amendments. 

Mr.  Cooper  for  the  relators;  Mr.  fVigram  and  Mr. 
RomiUy  for  the  defendants. 

Cases  upon  the  General  Orders  of  the  3d  of  April,  1828,  in- 
cludiog  the  amendments  and  additions  of  the  23d  November, 
1831 ;  also  upon  the  General  Orders  of  the  21st  of  December, 
1833. 

Ord«,4*6.  April,  1828. 

Cases  upon  the  Order  4. — "  Tliat  in  all  cases,  whether  the  defendant's  answer 
1828  an/^33  "  ^^  ^^^^  ^"  ^^^^  ^^^^  ^^  "^  vacation,  the  plaintiff  shall  be  allowed 
"  two  months  to  deliver  exceptions  to  such  answer  ;  but  if  the  ex- 
"  ceptions  be  not  delivered  within  the  two  months,  the  answer  shall 
'*  thenceforth  be  deemed  sufficient,  and  the  plaintiff  shall  have  no 
*'  order  to  deliver  exceptions  nunc  pro  tunc." 

See  the  cases  of  Jeffray  v.  M'Cabe^  and  Bradbury  y.  Booker, 
stated  and  referred  to,  post,  pages  392  and  393. 


Order  5. — "  That  when  exceptions  taken  to  an  answer  for  in* 
**  sufficiency  are  not  submitted  to,  the  plaintiff  may  at  the  end  of 
"  eight  days  after  the  exceptions  are  delivered,  but  not  before, 
"  unless  in  injunction  causes,  refer  such  answer  for  insufficiency  ; 

(a)  See  the  13th  and  15th  orders  of  April,  1828. 

(h)  See  Dean  and  Chapter  of  Christ  Church  v.  Simonds,  2  Me- 
rivale,  467,  and  IVright  v.  Howard,  6  Maddock,  106.  In  this 
last  case  Sir  John  Leach  said,  *'  I  have  read  the  amendments 
which  are  proposed  in  the  present  bill,  &c." 
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'*  but  if  he  do  not  refer  the  same  within  the  next  six  days,  he  shall     Afrtil,  1838. 
"  be  considered  as  having  abandoned  the  exceptions  ;  in  which       Orda'6. 
"  latter  case  such  answer  shall  be  thenceforth  deemed  sufficient." 

The  order  for  referring  the  exceptions  must  not  only  be  ob- 
tained, but  it  must  be  served  within  the  time  mentioned,  being  a 
period  of  not  less  than  eight,  nor  more  than  fourteen,  days  after 
delivery  of  the  exceptions  to  the  answer. — ^The  time  for  referring 
the  exceptions  expired  on  the  23d  January.  The  order  to  refer 
had  been  obtained  on  the  18th,  and  on  the  25  th  it  was  left  in  the 
Master's  office,  and  a  warrant  to  proceed  was  taken  out;  and  on 
the  same  day  a  copy  of  the  order  and  the  warrant  to  proceed 
were  served  on  the  defendant's  clerk  in  court.  The  Master's 
report  allowing  the  exceptions  was  taken  off  the  file,  upon  the 
ground  that  the  order  of  reference  ought  to  have  been  served 
on  or  before  the  28d  January.  Taylor  v.  Harmon^  1  Mylne  & 
Craig,  274;  S.C.  8  Simons,  21. 

See  Ptace  v.  Hodgson,  7  Simons,  347. 

See  also  AtiomeyGeneral  v.  Clackf  1  Mylne  &  Craig,  367. 

It  was  attempted  to  distinguish  this  last  case  from  that  of 
Tajfhr  v.  HarrUon,  inasmuch  as  the  relators  had  carried  the  ex- 
ceptions into  the  Master's  office,  and  applied  for  a  warrant  to 
proceed  upon  the  order  to  refer  and  exceptions,  before  the  time  for 
referring  the  exceptions  had  expired. 

Consider  Mitford  v.  Mitford^  post,  page  393. 

An  application  to  refer  exceptions  after  the  six  days  elapsed 
without  the  order  being  obtained  and  served,  should  be  made  to 
the  Court  and  not  to  the  Master.^- Exceptions  to  the  answer  were 
delivered  the  16th  March,  1837,  but  the  order  for  referring  them 
was  not  obtained  until  the  4th  April,  when  it  was  served.  An 
attempt  to  obtain  it  had  been  made  as  early  as  the  29th  March, 
and  the  order  bore  that  date.  Such  attempt  had  been  inef- 
fectual by  the  intervention  of  the  Easter  holidays.  Under  these 
circumstances  the  Master  had  considered  himself  at  liberty  to 
dispense  with  a  strict  compliance  with  the  order,  and  to  proceed 
with  the  exceptions ;  but  it  was  held  that  the  Master  had  acted 
without  authority,  and  that  the  plaintiff  ought  to  have  come  to 
the  Court  for  a  special  order  to  refer  the  exceptions.  SmUh  v. 
Wd^er,  M.  R.  July,  1837  ;  L.  C.  November,  1837. 

By  a  General  Order  of  the  Irish  Court  of  Chancery,  November, 
1834,  No.  LXXIX.,  the  Masters  in  all  cases  of  exceptions  for 
insufficiency,  are  authorised  and  directed  to  issue  summonses, 

cc2 
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AprH,  1828.    and  report  upon  the  exceptions,  without  any  rule  or  order  to 
^rdir&SfOrdi 
6,  (prior  to 
amendment)* 


^^f^^^^  refer  such  exceptions. 


By  Lord  Coventry's  Ordinances,  November,  16S5  (No.  16),  if 
the  defendant  within  a  week  amended  the  answer  or  agreed  with 
the  plaintiff  or  his  solicitor  to  amend  it  by  such  a  time  as  should 
be  agreed  on  between  them,  and  amended  it  accordingly,  with- 
out putting  the  plaintifF  to  obtain  a  reference,  then  the  defendant 
paid  no  costs  :  and  if  the  plaintiff  procured  a  reference  within 
that  time,  the  reference  was  void,  as  obtained  Surreptitiously. 

The  student  who  is  desirous  to  trace  the  progressive  change  in 
the  practice,  so  far  as  such  change  is  disclosed  by  the  Creneral 
Orders  of  the  Court,  may  also  read  the  Commonwealth  Lords 
Commissioners*  Collection  of  Orders,  1649,  title  "  Answers,"  and 
Lord  Clarendon's  Orders,  May,  1661,  title  *<  Exceptions." 
Should  he  be  curious  to  consult  corresponding  orders  of  the 
Irish  Court  of  Chancery,  he  is  here  referred  to  No.  IS  of  Pri- 
mate Boyle's  Collection  of  Rules  and  Orders,  November,  1685. 

For  the  information  of  such  student,  a  note  should  have  been 
added  to  the  preceding  order  (the  4th),  that  by  the  Commonwealth 
Lords  Commissioners'  Collection,  title  '*  Answers,"  and  also  by 
one  of  the  Parliamentary  Ordinances,  1654,  c.  44,  for  limiting  the 
jurisdiction  of  the  Court  of  Chancery  and  regulating  the  pro- 
ceedings there,  sect.  10  and  12,  the  plaintiff  had  only  eight  days 
afler  the  answer  came  in  for  putting  in  exceptions  :  and  that  by 
Lord  Clarendon's  Orders,  title  "  Exceptions,"  if  the  answer  was 
filed  in  term  time,  the  plaintiff  had  the  same  term,  and  eight 
days  after  such  term,  for  delivering  exceptions ;  but  if  the  answer 
was  Bled  in  vacation  time,  then  the  plaintiff  had  eight  days  in  the 
beginning  of  the  next  term  to  put  in  his  exceptions.  See  also 
Primate  Boyle's  Rules  and  Orders,  No.  IS. 


Order  6  (prior  to  amendment). — **  That  if  the  plaintiff  do  not 
<<  within  a  fortnight  after  a  defendant's  second  or  third  answer  is 
'*  filed,  refer  the  same  for  insufiiciency  on  the  old  exceptions, 
(*  such  answer  shall  thenceforth  be  deemed  sufficient." 

Third  answer  (two  former  answers  insufficient)  filed  10th 
February,  1830  ;  referred  for  impertinence  25  th  February;  re- 
ported impertinent  8th  March ;  order  to  expunge  impertinence 
ISth  March ;  impertinence  expunged  Sd  May ;  order  of  course 
15  th  May,  referring  back  the  answer  for  insufficiency  on  the  old 
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exceptions.     This  last  order  was  discharged  for  irregularity.     April,  1B2B. 
Jefray  v.  M'Cabe,  1  Russell  &  Mylne,  739.  S'^ji^r 

The  above  case  was  decided  in  August,  1830.    It  was  not      ^  Ord$rB. ' 
until  November,  1831,  that  the  sixth  order  was  amended  giving 
the  plaintiff  three  weeks  instead  of  a  fortnight  to  refer  a  second 
or  third  answer.     The  reference  on  the  25  th  February  was  there- 
fore after  the  time  when  the  answer  was  to  be  deemed  sufficient. 


Order  8. — "  That  if  upon  a  reference  of  exceptions  the  Master 
**  shall  find  the  answer  insufficient,  he  shall  fix  the  time  to  be 
"  allowed  for  putting  in  a  further  answer,  and  shall  specify  the 
"  same  in  his  report,  from  the  date  whereof  such  time  shall  run, 
'*  and  it  shall  not  be  necessary  for  the  plaintiff  to  serve  a  subpoena 
"  for  the  defendant  to  make  a  better  answer :  and  any  defendant, 
"  who  shall  not  put  in  a  further  answer  within  the  time  so  allowed, 
"  shall  be  in  contempt,  and  be  dealt  with  accordingly." 

A  defendant  in  contempt  under  this  order  for  not  putting  in 
his  further  answer  within  the  time  allowed  by  the  Master,  cannot 
apply  to  the  Court  for  further  time.  Such  application  should  be 
made  before  the  time  fixed  by  the  Master  has  expired.  Wheat 
v.  Grakamt  5  Simons,  570.  In  the  text  and  margin  of  this  case 
read  the  '*  eighth"  instead  of  the  "  sixth"  of  Lord  Lyndhurst's 
Orders. 

Under  the  18th  Order  of  December,  1833,  a  defendant  not  in 
contempt  submitting  to  answer  exceptions  to  a  first  answer, 
before  any  order  to  refer  the  same  has  been  obtained,  shall  be 
allowed  as  of  course,  and  without  order,  four  weeks  in  a  town 
cause  and  six  weeks  in  a  country  cause,  to  put  in  a  further 
answer  thereto  ;  but  if  such  order  of  reference  has  been  obtained 
and  served  prior  to  such  submission,  then  the  Master,  to  whom 
the  reference  has  been  made,  shall  fix  the  time  which  shall  be 
allowed  the  defendant  to  put  in  such  further  answer. 

By  the  General  Orders  of  the  Irish  Court  of  Chancery,  No- 
vember, 1834,  No.  LXXIV.,  each  defendant  submitting  to  ex- 
ceptions, or  (in  case  of  a  second  answer  being  deemed  by  the 
plaintiff  insufficient)  to  a  notice  of  insufficiency,  is  allowed,  with-* 
out  rule  or  order,  one  month  to  file  his  second  and  third  answers 
respectively,  to  be  reckoned  from  the  day  the  exceptions  are 
delivered,  or  from  the  service  of  notice  that  the  second  answer 
is  insufficient.  And  by  No.  LXXVII.  of  such  General  Orders, 
when  a  defendant  submits  to  some  [only]  of  the  exceptions,  and 
the  exceptions  or  notice  of  insufficiency  not  submitted  to,  are 


390  CASES  IN  CHANCERY. 

April,  1828.     or  18  Overruled  by  the  Master  or  deemed  abandoned,  the  de- 

Ordert  8  Xe  10 

^     - !.  fendant  is  allowed,  without  rule  or  order,  one  month  to  file  his 

second  or  third  answer  to  the  exceptions  [so  submitted  to],  such 
month  to  be  reckoned  from  the  date  of  the  order  of  the  Master, 
as  entered  in  his  book,  overruling  the  exceptions,  or  from  the 
time  the  exceptions  not  submitted  to  are  deemed  abandoned,  or 
from  the  time  when  the  Master's  report,  where  exceptions  are 
taken  thereto,  stands  confirmed. 

If  a  defendant  doth  appear  and  answer  insufficiently,  and  it  be 
so  ruled,  then  if  upon  a  rule  given  he  shall  not  answer  within 
eight  days,  the  plaintiff  shall  proceed  in  such  suit  as  if  the  de- 
fendant had  not  appeared.  Parliamentary  Ordinances,  1654, 
c.  44,  s.  19. 

The  Master  having  given  the  defendant  a  month's  time  to  put 
in  his  further  answer,  the  plaintiff  afterwards  obtained  an  order 
to  amend  his  bill,  and  that  the  defendant  should  answer  the 
amendments  and  exceptions  together :  held  that  the  defendant 
was  entitled  to  an  order  for  a  commission  to  take  his  answer  to 
the  amendments  and  exceptions^  with  six  weeks  time  to  return 
the  same.  [See  now  10th  Order  of  December^  1833.]  Fos- 
,  hrookt  V.  Balgini,  1  Russell  &  Mylne,  624 ;  S.  C.  Tamlyn,  433. 

Where  defendants  are  to  make  further  answers,  the  plaintiff 
shall  not  be  obliged  to  serve  the  defendant  with  a  subpcena  to 
make  a  better  answer^  but  shall  only  be  obliged,  &c.  Lord 
Nottingham's  Order  of  Easter  Term,  1676. 

Order  10.— ''  That  upon  a  third  answer  being  reported  insuffi- 
"  cient,  the  defendant  shall  be  examined  upon  interrogatories  to 
"  the  points  reported  insufficient,  and  shall  stand  committed  until 
'*  such  defendant  shall  have  perfectly  answered  such  interroga- 
'*  tories,  and  shall  pay,  in  addition  to  the  four  pounds  costs  here- 
"  tofore  paid,  such  further  costs  as  the  Court  shall  think  fit  to 
«•  award." 

An  agreement  that  a  fourth  answer  should  be  put  in.  Costa 
of  former  answers. — The  third  answer  having  been  reported  in- 
sufficient, it  was  agreed  that  the  defendant  should  put  in  a  fourth 
answer ;  and  the  Master,  in  reporting  upon  the  exceptions,  not 
having  in  his  report  of  the  insufficiency  of  the  firsts  second,  and 
third  answers,  availed  himself  of  the  permission  given  him  by  the 
19th  Order  of  December,  1833,  to  certify  by  whom  the  costs  of 
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the  exceptions  and  of  the  reference  ought  to  be  borne,  after  the  April,  1828. 
above  agreement  was  come  to,  a  notice  of  motion  was  given  that  0*'<^«'»  10^  11" 
the  defendant  might  pay  the  costs  occasioned  by  the  first,  second, 
and  third  insufficient  answers.  The  motion  was  opposed,  first, 
upon  the  ground  that  as  it  was  agreed  that  instead  of  the  course 
pointed  out  by  the  10th  Order  being  pursued,  a  fourth  answer 
should  be  put  in,  the  benefit  of  such  order  must  be  considered  as 
waived,  and  the  old  practice  restored  between  the  parties ;  and 
that  therefore  the  plaintiff  could  only  have  the  costs  given  by  the 
old  practice,  and  must  recover  them  in  the  manner  pointed  out 
by  the  old  practice;  and  next  upon  the  ground^  that  if  the  10th 
Order  was  still  applicable^  the  plaintiff  ought  under  the  19th 
Order  of  December,  1833,  to  have  gone  to  the  Master  and  not 
come  to  the  Court.  An  order  was  nevertheless  made  that  the 
defendant  should  pay  the  costs  of  the  several  insufficient  an- 
swers, such  costs  to  be  taxed  by  the  Master.  PooU  v.  Gordon, 
V.  C.  March,  1839. 

A  defendant,  finding  that  the  Master  is  about  to  report  his 
third  answer  insufficient,  cannot  by  putting  in  a  fourth  answer 
deprive  the  plaintiff  of  the  benefit  of  this  order.  Russell  v. 
D^kij  6  Simons,  430. 

See  No.  LXXVI.  of  General  Orders  of  the  Irish  Court  of 
Chancery,  November,  1834. 

See  Lord  Bacon's  Ordinances,  29th  January,  1618,  No.  61 ; 
the  Collection  of  Orders  of  the  Commonwealth  Lords  Commis- 
sioners, 1649,  title  "Answers;**  Lord  Clarendon's  Orders, 
May,  1661,  title  <<  Exceptions,"  and  Lord  Keeper  Wright's 
Order  of  30th  April,  1701 ;  also  Lord  Chancellor  Bolton's 
Directions,  1639,  No.  44,  and  Primate  Boyle's  Rules  and  Orders, 
November,  1685,  No.  12. 


Order  11. — "  That  no  order  shall  be  made  for  referring  any 
**  pleading  or  otlier  matter  depending  before  the  Court  for  scandal 
"  or  impertinence,  unless  exceptions  are  taken  in  writing  and 
**  signed  by  counsel,  describing  the  particular  passages  which  are 
*<  considered  to  be  scandalous  or  impertinent,  nor  unless  such 
*'  order  be  obtained  within  six  days  after  the  delivery  of  such 
"  exceptions." 

Exceptions  for  impertinence,  including  a  great  portion  of  the 
answer,  and  describing  that  portion  as  extending  from  a  specified 
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April,  1828.  word  in  a  specified  folio,  to  another  specified  word  in  another 
Order  IK  specified  folio,  are  right  in  point  of  form.  Wagitqffv.  Bryan,  1 
Russell  &  Mylne,  28. 

Each  exception  must  be  supported  in  toto,  or  must  fail  alto- 
gether ;  the  exception  must  be  overruled,  if  it  includes  any  one 
passage  which  is  not  impertinent.     S.  C. 

In  the  report  of  this  case,  read  throughout  the  "  eleventh" 
instead  of  the  **  sixth"  order. 

fiy  a  General  Order  of  the  Court  of  Chancery  in  Ireland,  No- 
vember, 1854,  No.  LXI.,  objections  for  impertinence,  prolixity, 
(a  fault  now  comprised  by  us  under  the  term  impertinence),  or 
scandal,  must  not  set  out  the  parts  objected  to  verbatim,  but 
concisely  describe  the  same  as  commencing  and  ending  with  a 
particular  word. 


Since  this  order  requiring  the  parties  to  describe  by  excep* 
tions  the  particular  passages  which  are  considered  to  be  imper- 
tinent, an  order  referring  an  affidavit  for  impertinence  is  not 
waived  by  the  filing  of  further  affidavits,  no  part  of  which  is  an 
answer  to  any  of  the  passages  in  the  affidavit  alleged  to  be  im- 
pertinent.    Bickford  v.  Skexoes,  8  Simons,  206. 

fiy  No.  LXIX.  of  the  Irish  General  Orders,  November,  1834, 
a  party  objecting  for  impertinence^  prolixity,  or  scandal,  in  any 
affidavit,  upon  which  any  motion  is  founded,  is  at  liberty  to  lodge 
objections,  with  the  notice  of  filing  any  affidavit  in  reply,  and 
without  such  affidavit  being  deemed  a  waiver  of  the  objections 
taken  to  the  parts  of  the  affidavit  unreplied  to. 

After  the  time  when  an  answer  is  deemed  sufficient,  it  cannot 
be  excepted  to  for  impertinence. — First  and  second  answers  in* 
sufficient;  third  answer  filed  10th  February,  1830.  Excep- 
tions taken  25th  February  to  that  answer  for  impertinence.  As 
only  fourteen  days  allowed  (before  6th  Order  amended)  for  re« 
ferring  said  third  answer  for  insufficiency,  such  exceptions  for 
impertinence  [a  day]  too  late.  Lord  Lyndhurst  said,  "  After 
the  expiration  of  the  fourteen  days,  it  was  too  late  for  the  plain* 
tiff  to  except  to  the^  answer  for  impertinence,  as  at  the  expiration 
of  that  time  the  answer  is,  by  the  terms  of  the  sixth  order,  to  be 
deemed  sufficient.'*  After  the  second  answer  was  found  insuffi- 
cient, the  bill  had  been  amended  and  an  order  obtained  to  answer 
the  amendments  and  exceptions  at  the  same  time,  and  the  third 
answer  was  an  answer  both  to  the  exceptions  and  to  the  amend- 
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inents,  but  nothing  seems  to  have  turned  upon  that  circumstance.     April,  1828. 
Jefrt^  V.  M*Cabe,  1  Russell  &  Mylne,  739.  Ordtrll. 

But  see»  on  the  other  hand,  Bradbury  v.  Boohpr^  4  Simons, 
325. 

A  copy  of  the  notice  of  objections  for  impertinence,  prolixity, 
or  scandal,  shall  be  lodged  within  one  month  from  notice  served 
that  the  pleading  or  document  objected  to  is  filed.  Irish  General 
Orders,  November,  1834,  No.  LXI. 

It  is  not  necessary  that  the  order  referring  the  exceptions  be 
served  within  six  days  after  the  delivery. — Exceptions  for  scandal 
and  impertinence  were  delivered  on  the  22d  November,  1830, 
and  on  the  same  day  an  order  was  obtained  referring  them  to 
the  Master  in  rotation :  but  such  order  was  not  served  until  the 
30th  November.  Upon  a  motion  being  made  to  discharge  that 
order  for  irregularity,  the  Court  said  that  the  13th  Order  clearly 
showed  that  when  the  11th  Order  spoke  of  obtaining  the  order 
of  reference,  service  was  not  meant ;  that  the  12th  Order  ren- 
dering it  necessary  to  procure  the  Master's  report  within  a  fort- 
night from  the  date,  if  the  party  neglected  to  serve  the  order  of 
reference,  he  shortened  the  time  for  procuring  the  Master's  re- 
port to  his  own  injury;  that  a  penalty  being  thus  imposed  on  the 
party  in  case  of  delay,  there  was  no  necessity  for  adopting  a 
construction  which  would  add^  as  a  further  penalty,  the  nullity  of 
the  order  of  reference.  Miiford  v.  Miifordf  L.  C.  December, 
1830. 

Consider  Taylor  v.  Harrison^  ante,  p.  387* 

It  was  suggested  that  leading  interrogatories  were  impertinent 
matter  within  the  scope  of  this  order ;  but  the  Court  thought 
otherwise.    Ray  v.  Mackay,  L.  C.  July,  1832. 

A  party  to  whose  pleading  or  document  objections  for  imper- 
tinence, prolixity,  or  scandal  are  taken,  is  allowed  four  days 
from  notice  of  objections  served,  within  which  time  to  submit 
thereto ;  and  where  such  objections  are  not  submitted  to,  the 
party  objecting  is  at  liberty,  immediately  after  the  expiration  of 
four  days  from  the  service  of  the  notice  of  objections,  and  with- 
out any  rule  or  order  referring  the  same,  to  issue  a  summons  to 
proceed  before  the  Master  thereon.  Irish  General  Orders,  No-" 
vember,  1834,  Nos.  LXII.  and  LXIII. 
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Aprit,  1828.  Order  12. — "  That  when  any  order  is  made  for  referring  an 
0rdtrl2,  ^  ^t  answer  for  insufBciency,  or  for  referring  an  answer  or  other 
"  pleading  or  matter  depending  before  the  Court  for  scandal  or 
"  impertinence,  the  order  shall  be  considered  as  abandoned, 
'*  unless  the  party  obtaining  the  order  shall  procure  the  Master's 
"  report  widiin  a  fortnight  from  the  date  of  such  order ;  or 
*'  unless  the  Master  shall  within  the  fortnight  certify  that  a 
**  further  time,  to  be  stated  in  his  oerdGcate,  is  necessary,  in 
**  order  to  enable  him  to  make  a  satisfactory  report ;  in  which 
«  case  the  order  shall  be  considered  as  abandoned,  if  the  report 
**  be  not  obtained  within  the  further  time  so  stated  ;  and  where 
'*  such  order  relates  to  alleged  insufficiency  in  an  answer,  such 
*'  answer  shall  be  deemed  sufficient  from  the  time  when  the  order 
*'  is  to  be  considered  as  abandoned." 

Reference  for  insufficiency. — The  Master  may  make  the  oer* 
tiiicate  for  his  own  convenience,  and  therefore  ex  parte.  The 
Master  cannot  make  more  than  one  certificate  unless  by  consent. 
fVatkim  v.  Redman,  V.C.  November,  1837. 

But  in  Angell  v.  Wescombe,  1  Mylne  &  Craig,  48,  the  Master 
seems  to  have  made  three  certificates,  the  two  last  of  which 
could  not  have  been  by  consent. 

Reference  of  bill  for  impertinence. — ^The  Master,  without  the 
attendance  of  the  parties,  gave  further  time  to  himself  to  con- 
sider his  report.  This  was  held  regular.  Pending  the  question, 
the  time  allowed  by  the  Master's  certificate  having  expired,  the 
Court  interfered ;  the  exceptions  referred  back  to  the  Master, 
who  was  to  make  his  report  in  a  fortnight.  Woods  v.  Woodi^ 
V.  C.  March,  1838. 

The  plaintiff  having  from  inadvertence  omitted  to  procure 
within  the  fortnight  the  Master's  certificate,  that  further  time  was 
necessary  to  enable  him  to  make  his  report  as  to  the  insufficiency 
of  the  answer,  the  Court  extended  the  time.  Burrdl  v.  Nkhot" 
son,  6  Simons,  212. 

The  Master  made  his  report  after  the  expiration  of  the  fort- 
night, and  without  having  certified  that  further  time  was  necessary; 
but  the  irregularity  being  in  some  measure  attributable  to  the 
defendant's  own  conduct,  his  motion  that  the  report  might  be 
taken  off  the  file  was  refused.  Smith  v.  Webster,  M.  R.  July, 
1837;  L.  C.  November,  1837, 

It  seems  doubtful  whether  the  rule  that  an  order  of  reference 
shall  be  considered  as  abandoned,  unless  the  party  obtaining  it 
shall  procure  the  Master's  report  within  a  fortuighti  or  the  Master 
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shall  within  a  fortnight  certify  a  further  time  to  be  requisite,     April,  1828. 
applies  in  the  case  of  a  special  order  of  reference  made  by  the     Order  12  ^ 
Court,    See  what  was  said  by  the  Master  of  the  Rolls  in  Angell  ^^j'^i^. 
V.  Wescamhcy  1  Mylne  &  Craig,  48,  51.  

As  to  the  day  when  the  fortnight  begins  and  ends,  see  Angell 
V.  fFescombCf  stated  in  a  subsequent  page, "  MisceUaneous  Cases," 
"  Computation  of  Time." 

By  No.  LXIII.  of  the  General  Orders  of  the  Irish  Court  of 
Chancery,  November,  18d4,  if  the  Master's  report  is  not  filed 
within  three  weeks  from  the  service  of  notice  of  objections  to  the 
answer  for  impertinence,  prolixity,  or  scandal,  or  within  such 
further  time  as  the  Master  shall  by  his  order  allow,  the  objec- 
tions are  deemed  abandoned  ;  and  by  No.  LXXV.  of  the  same 
General  Orders,  if  the  Master's  report  is  not  filed  within  three 
weeks  from  the  delivery  of  exceptions  to  the  answer  for  insuffi- 
ciency,  or  from  the  service  of  notice  that  the  second  or  third 
answer  is  insufficient,  or  within  such  further  time  as  the  Master 
shall  by  his  order  allow,  the  exceptions  and  the  notice  are  deemed 
as  abandoned,  and  the  answer  is  deemed  sufficient. 

By  a  General  Order  of  Lord  Coventry,  10th  December,  1628, 
if  upon  any  reference  of  insufficient  answers  made  to  the  Master, 
a  report  was  not  thereupon  procured  and  filed  within  one  month 
at  the  furthest  after  the  date  of  such  reference,  the  said  reference 
stood  absolutely  void. 


Order  13  (prior  to  amendment). — <*  That  the  plaintiff  shall 
<*  be  at  liberty,  before  filing  a  replication,  to  obtain,  upon  motion 
*'  or  petition  without  notice,  one  order  for  leave  to  amend  the  biU ; 
*'  but  no  further  leave  shall  be  granted  before  replication,  unless 
*'  the  court  shall  be  satisfied  by  affidavit  that  the  draft  of  the 
"  intended  amendments  has  been  settled,  approved  and  signed  by 
**  counsel,  and  that  such  amendments  are  not  intended  to  be  made 
"  for  the  purpose  of  delay  or  vexation,  but  because  the  same  are 
"  considered  to  be  material  to  the  case  of  the  plaintiff;  such  affi- 
"  davit  to  be  made  by  the  plaintiff,  or  one  of  the  plaintiffs,  where 
*'  there  is  more  than  one,  or  his,  her,  or  their  solicitor,  or  by  such 
"  solicitor  alone,  in  case  the  plaintiff  or  plaintiffs,  from  being  abroad 
'*  or  otherwise,  shall  be  imable  to  join  therein }  but  no  Order  to 
"  amend  shall  be  made  before  replication,  either  without  notice  or 
'*  upon  affidavit,  in  manner  herein  before-mentioned,  unless  such 
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April,  1828.    «  order  be  obtained  within  six  weeks  after  the  answer,  if  there  be 
to^tL!^'i^'«r  "  ^"^^  °"®  defendant,  or  after  the  last  of  the  answers,  if  there  be 

**  two  or  more  defendants,  is  to  be  deemed  sufficient." 

At  first  it  was  held  that  there  having  been  one  Order  without 
notice  to  amend,  none  other*  although  before  answer  filed,  could 
be  obtained  unless  with  notice.  TarUton  v.  Dyer^  (June,  1829), 
1  Russell  &  Mylne,  1.  But  in  Hand  v.  Green,  (April,  1831),  S 
Simons^  152,  in  the  note,  the  Lord  Chancellor  and  V ice-Chancellor 
concurred  in  opinion,  that  when  a  bill  had  been  amended  before 
answer,  it  might  be  again  amended  after  answer  without  notice. 
As  it  is  added  in  the  report  of  that  case,  that  the  Idth  Order  did 
not  apply  to  amendments  before  answer,  it  may  be  presumed  that 
the  amendment  before  answer  was  under  an  order  of  course : 
and  that  the  amendment  after  answer  was  to  be  in  like  manner 
by  an  order  of  course,  not  only  without  notice  but  without  affi- 
davit. So  in  Bird  v.  HuztUr,  (June,  1831),  1  Russell  and 
Mylne,  325,  Lord  Brougham  observed,  that  the  13th  Order 
had  not  always  received  a  very  consistent  or  uniform  interpre- 
tation, but  after  taking  time  to  consider  the  question,  and  after 
communication  with  other  branches  of  the  Court,  he  was  of 
opinion,  the  order  was  only  applicable  to  cases  where  there  had 
been  an  answer.  Consider  also  the  case  of  Mendizabel  v.  Hulieit, 
decided  prior  to  Hand  v.  Green  and  Bird  v.  HtutUr^  and  suted 
below.     See  now  the  13th  Order  as  amended. 

The  bill  having  been  amended  under  the  common  order, 
and  exceptions  having  been  allowed  to  the  answer,  an  order  was 
made,  without  notice  and  without  affidavit,  that  the  plaintiff  might 
amend  again,  and  that  the  defendant  might  answer  the  amend- 
ments and  exceptions  together.  Mendizabel  v.  HuUettt  (March, 
1830),  1  Russell  &  Mylne,  324. 

From  the  date  of  this  case  it  is  probable  that  the  first  amend- 
ment of  the  bill  had  taken  place  before  the  filing  of  the  answer  ; 
and  that  the  insufficient  answer  was  an  answer  both  to  the  original 
and  amended  bill.    See  above.  Hand  v.  Green  and  Bird  v.  Hustler* 

Where  answer  insufficient  an  order  may  be  had  as  of  course  to 
amend,  and  that  the  amendments  and  exceptions  may  be  answered 
together,  in  like  manner  as  an  order  as  of  course  to  amend  may  be 
had  before  answer  filed. — Bill  amended  under  order  of  course  be- 
fore answer:  Answer  filed:  Exceptions  for  insufficiency  submitted 
to :  Order  of  course  to  amend  a  second  time,  and  that  the  amend- 
ments and  exceptions  might  be  answered  together :  Further  answer 
to  original  and  amended  bill  and  answer  to  second  amendments : 
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Three  new  exceptions  [to  answer  to  second  amendments]  :  Refer-     April,  1828. 
ence  to  Master  upon  several  of  the  old  exceptions  and  upon  the  ^^^^  ^w'^'^?^ 

three  new  exceptions :  Some  of  the  exceptions  allowed  [whether  

the  old  or  new  or  some  of  each  does  not  appear,  nor  in  the  result 
is  it  important]  :  Order  to  amend  a  third  time,  and  that  the  de« 
fendant  might  answer  the  amendments  and  exceptions  together : 
such  last  order  being  obtained  without  notice,  [this  is  what  is 
meant  by  the  statement  that  the  order  was  obtained  **  as  of 
course"*],  but  upon  an  affidavit  that  the  amendments  were  ma- 
terial, and  not  for  the  purpose  of  delay  or  vexation ; —any 
objection  to  the  second  order  to  amend  being  considered  as 
waived  by  the  subsequent  proceedings, — an  application  was  made 
to  discharge  the  third  order  to  amend,  but  the  same  was  refused 
upon  the  ground  that  where  there  is  no  perfect  answer,  there 
cannot  be  said  to  be  any  answer  at  all.  Bird  v.  Httstler^  (June, 
1831),  ]  Russell  &  Mylne,  325. 

It  followed  from  this  decision  that  no  affidavit  was  requisite 
in  support  of  the  third  order  to  amend. 

See  post,  pages  402  and  403. 

There  is  a  case  of  a  date  prior  to  Mendizabel  v.  HuUett^ 
and  Bird  v.  Hwilo'f  which  has  been  passed  over.  Exceptions 
to  the  answer  had  been  allowed :  whereupon  a  motion  was 
made  to  amend,  and  that  the  defendant  might  answer  the 
amendments  and  the  exceptions  at  the  same  time.  It  was  decided 
that  neither  notice  nor  affidavit  was  requisite.  Mendizabel  v., 
King  of  Spaint  (March,  1829),  3  Simons,  152,  in  the  note.  As 
it  it  is  not  stated  that  there  had  been  any  previous  amendment, 
this  case  seems  unimportant. 

By  a  General  Order  of  the  Irish  Court  of  Chancery,  November, 
1834,  No.  LVI.,  where  exceptions  for  insufficiency  are  deemed 
allowed,  the  plaintiff  is  at  liberty,  before  the  further  answer 
filed,  to  enter  and  serve  a  rule  to  amend  the  bill,  and  that  the 
defendant  shall  answer  the  exceptions  and  amendments  at  the 
same  time. 

Amendments  made  without  obtaining  and  serving  an  order, 
as  here  required,  will,  notwithstanding  exceptions  filed  to  the 
answer,  and  allowed  by  the  Master,  be  considered  as  made 
under  the  54th  Order,  (see  post,  page  405),  and  the  answer 
thereby  treated  as  full,  and  all  right  to  except  waived.  O'Grady 
V.  Barry f  1  Sausse  &  Scully  371. 

It  has  been  decided  that  the  terms  of  this  Order  apply  as  well 
to  cases  for  injunction  against  proceedings  at  law  as  to  others ; 
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Afyril,  1838.     and  tliat  therefore  in  such  injunction  cases,  where  the  injunction 
^i^^'^^^J^l!^!^!^  ^^  issued,  and  exceptions  to  the  defendant's  answer  are  allowed, 

—  the  plaintiff  may  obtain  as  of  course  a  rule  to  amend  his  bill 

withont  prejudice  to  the  injunction,  and  that  the  defendant  may 
answer  the  amendments  and  the  exceptions  at  the  same  time. 
Hamilton  v.  Patien,  1  Crawford  &  Dix,  203. 

Prior  to  the  Orders  of  November,  1834,  such  an  order  to 
amend  could  only  have  been  obtained  upon  a  special  application. 
See  notes  to  20th  Order  of  December,  1833,  post,  page  451. 

Question  as  to  orders  to  amend  being  made  upon  affidavit, 
but  without  notice, — In  a  case  before  Lord  Brougham,  already 
several  times  cited,  the  order  to  amend,  which  it  was  sought  to 
discharge,  had  been  obtained  without  notice,  but  upon  an  affidavit 
that  the  proposed  amendments  were  material,  and  not  for  the 
purpose  of  delay  or  vexation,  his  Lordship  said  the  qoestioii 
arose  whether  the  Court  should  be  "satisfied"  unless  there  had 
been  notice  as  well  as  an  affidavit :  that  in  the  case  before  him 
there  was  au  affidavit,  which  went  to  all  the  particular  matters 
required  by  the  exigency  of  the  order,  but  no  notice  had  been 
given,  and  accordingly  the  whole  must  be  considered  as  an  ex 
parte  proceeding ;  that  his  opinion  was,  that  if  the  sense  of  the 
word  "  satisfied"  in  the  order  was  to  be  the  same  in  which  it 
was  taken  in  all  other  cases,  it  implied  that  the  Court  must  have 
exercised  its  judgment  on  the  subject-matter,  and  that  could 
not  be  effected  unless  both  parties  were  brought  before  it ;  and 
consequently  in  that  point  of  view  notice  was  necessary  as  well 
as  an  affidavit.     Bird  v.  Hustler,  1  Russell  &  Mylne,  325. 

Where  the  bill  had  been  already  amended  under  a  common 
order,  leave  was  given  upon  an  ex  parte  application  [whether 
before  or  after  answer  does  not  appear]  and  affidavit  to  make 
formal  amendments.  Smiih  v.  Evans,  (November,  1829),  1  Rus- 
sell &  Mylne,  80.     See  now  the  13th  Order  as  amended. 

In  Birdv,  Hustler,  (June,  1831),  1  Russell  &  Mybe,  325, 
Lord  Brougham  said  it  had  been  the  practice  both  of  the  Vice- 
Chancellor  and  of  Lord  Lyndhurst  to  make  an  exception  with 
respect  to  the  necessity  of  notice,  where  a  mere  clerical  error 
was  to  be  amended. 

The  great  expense  which  would  be  occasioned  by  the  appear- 
ance  of  all  parties,  no  sufficient  reason  why  a  motion  (after 
answer  ffied)  to  amend  a  bill,  which  had   been    previously 
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amended,  should  not  be  made  upon  notice.     An  affidavit,  such     April,  1828. 
as  required  by  the  ISth  Order,  had  been  made  in  support  of  the  Order  IS,  (prior 

motion.     Freme  v,Best,  (November,  1829),  1  Russell  &  Mylne,  - 

79 ;  S.  C.  3  Simons,  152.  It  maybe  conjectured,  looking  at  the 
decision  in  Tarkton  v.  Dyery  ante,  page  396,  that  the  previous 
amendment  was  before  answer. 

In  CoUingham  y.Poiis,  (February,  1830),  1  Russell  &  Mylne, 
81,  Lord  Lyndhurst  seems  to  have  come  to  a  different  conclu- 
sion. The  answer  named  thirteen  persons,  and  alluded  to  other 
persons  who  had  an  interest  in  the  suit.  The  bill  was  amended, 
making  those  thirteen  persons  defendants ;  and  calling  for  the 
names  of  the  other  persons  alluded  to.  The  answers  to  the 
amendments  gave  information  which  rendered  it  necessary  to 
add  various' incumbrancers  as  parties.  There  being  already 
twenty-seven  defendants,  the  motion  for  leave  to  amend  by 
making  those  incumbrancers  parties  was  made  ex  parte,  but  sup- 
ported by  an  affidavit  of  the  plaintiff's  solicitor,  stating  that  the 
proposed  amendments  were  materia],  had  been  settled  and  signed 
by  counsel,  and  were  not  made  for  the  purpose  of  delay  or  vexa- 
tion ;  and  that  the  first  information  which  he  (such  solicitor),  or, 
as  he  believed,  the  plaintiff  had  of  the  interests  which  made  the 
amendments  necessary,  was  derived  from  the  answers  to  the 
amended  bill.     The  motion  was  granted. 

In  reference  to  this  case  of  Coitingham  v.  Potts,  Lord  Brough- 
am, after  observing  that  the  hardships  arising  from  the  great 
nnmber  of  parties,  whom  it  would  be  necessary  to  serve,  had 
induced  the  Court  to  dispense  with  notice,  and  that  in  this  in- 
stance Lord  Lyndhurst  had  for  that  reason  allowed  the  order  to 
amend  to  be  obtained  ex  parte,  went  on  to  say  that  this  excep- 
tion relaxing  the  strictness  of  tlie  rule,  where  it  was  something 
more  than  a  clerical  error  that  required  the  amendment,  ap- 
peared to  require  greater  consideration  before  it  should  be  sanc- 
tioned and  laid  down  as  the  admitted  rule  of  the  Court.  Bird 
V.  Hustler,  I  Russell  &  Mylne,  325. 

A  defendant  was  stated  by  the  bill  to  be  resident  in  the  Nether- 
lands, and  process  was  prayed  against  him  when  he  should 
come  within  the  jurisdiction  of  the  Court,  but  he  had  never 
appeared.  The  other  defendants  having  answered,  an  order  to 
amend  the  bill  more  than  six  weeks  afler  the  answer  became 
sufficient,  the  said  order  reciting  that  such  defendant  had  not 
yet  put  in  his  answer  to  the  bill,  was  discharged  by  the  Vice- 
Chancellor  as  irregular ;  but  the  question  being  new,  the  costs  of 
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April,  1828.     the  application  to  discharge  the  order  were  made  costa  io  the 

Ditto,  (a/tor     1  Russell  &  Myfaie,  7,  in  the  note.     See  Cooke  v.  Bdkam^  post, 

amenrfiiKnO.     page  403. 

Demurrer  allowed,  but  leave  given  to  amend,  and  bill  amended 
and  answer  put  in.  Order  of  course  to  amend  again,  the 
amendment  upon  the  allowance  of  the  demurrer  not  being 
reckoned  for  the  purposes  of  the  Idth  Order.  PMeller  ▼•  Ham" 
mettt  d  Simons,  S89. 

*<  Such  affidavit  to  be  made  by  the  plaintiff,  &c.  or  his,  &c. 
solicitor,  or  by  such  solicitor  alone,  in  case,  ftc."  In  the  amended 
order  "oiuf'  is  substituted  for  ^^or^*'  but  before  ^ch  amend- 
ment ^*or*^  was  construed  '^andf**  and  it  was  therefore  held 
that  the  joint  affidavit  of  the  plaintiff  and  his  solicitor  was  re- 
quisite.   Browne  v.  Dunn^  S  Simons,  29. 

An  order  to  amend  having  been  improperly  obtained  in  defi- 
ance of  this  order,  held  that  it  was  not  necessary  for  a  defendant 
to  have  it  rescinded  previously  to  his  moving  to  dismiss  the  bilL 
De  Geneve  v.  Hannam^  1  Russell  &  Mylne,  494. 

The  Clerk  in  Court,  by  accepting  the  costs  under  an  order  for 
amending  the  bill,  binds  his  client  against  objecting  to  the  order 
for  irregularity.  Tarkton  v.  Dyer^  1  Russell  &  Mylne,  1 ;  also 
King  cf  Spain  V,  HuUett  in  the  note  to  the  same  case. 

It  is  a  misapprehension  that  this  order  cannot  be  waived. 
The  parties  may  consent  to  permit  an  amendment,  which  is  not 
conformable  to  the  orders  of  the  Court.  Tarleton  v.  Dyer^ 
1  Russell  &Mykie,  1. 


Order  13  (after  amendment). — <'  That  after  an  answer  has 
''  been  filed,  the  plaintiff  shall  be  at  liberty  before  filing  a  repli- 
'*  cation  to  obtain,  upon  motion  or  petition  without  notice,  one 
'*  order  for  leave  to  amend  the  bill ;  but  no  further  leave 
'<  to  amend  shall  be  granted  after  an  answer  and  before  re- 
<<  plication,  unless  the  Court  shall  be  satisfied  by  affidavit  that 
*'  the  draft  of  the  intended  amendments  has  been  settled,  ap- 
"  proved  and  signed  by  counsel,  and  that  such  amendments  are 
*'  not  intended  to  be  made  for  the  purpose  of  delay  or  vexation, 
'<  but  because  the  same  are  considered  to  be  material  to  the  case 
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"  of  the  plaintiff;  such  affidavit  to  be  made  by  the  plaintiff,  or  one     AprU,  1828. 
"  of  the  plaintiffs,  where  there  is  more  than  one,  and  his,  her  or  ^^^  |^'  ^*^f^ 

"  their  solicitor,  or  by  such  solicitor  alone  in  case  the  plaintiff  or — 

"  plaintiffs,  from  being  abroad  or  otherwise,  shall  be  unable  to  join 
"  therein ;  but  no  order  to  amend  shall  be  made  after  answer  and 
**  before  replication,  either  without  notice  or  upon  affidavit,  in 
"  manner  hereinbefore  mentioned,  unless  such  order  be  oh- 
**  tained  within  six  weeks  after  the  answer,  if  there  be  only  one 
"  defendant,  or  after  the  last  of  the  answers  if  there  be  two  or 
"  more  defendants,  is  to  be  deemed  sufficient.  But  this  order 
*'  shall  not  extend  to  amendments  which  are  made  only  for  the 
'*  purpose  of  rectifying  some  clerical  error  or  errors  in  names, 
'*  dates  or  sums ;  in  which  cases  the  order  to  amend  may  be  ob- 
"  tained  upon  motion  or  petition  without  notice." 
See  Attorney 'General  v.  JTemp,  8  Simons,  208. 

Pefendant  added  by  amendment  [under  an  order  of  course] 
after  answer,  no  further  leave  to  amend  can  be  granted  except 
upon  an  application  supported  in  the  manner  prescribed  by  the 
Idth  Order  ;  as,  if  it  were  held  that  an  amendment  by  adding 
parties  was  not  an  amendment  within  the  meaning  of  the  order, 
a  plaintiff  might  always,  by  adding  another  defendant,  entirely 
evade  the  order.  Attorney-General  v.  Nethercoat,  2  Mylne  & 
Craig,  604. 

In  a  prior  case  of  Evms  v.  Hughe9^  5  Simons,  666,  where  a  de- 
fendant had  in  like  manner  been  added  by  amendment  [under  an 
order  of  course]  after  answer,  the  Vice-Chancellor  granted  an 
application  [without  notice  or  affidavit]  for  leave  to  amend  a 
second  time,  not  requiring  any  answer  from  the  original  defend- 
ant. His  Honor  observed  that  the  amended  bill  must  be  consi- 
dered as  an  original  one  with  respect  to  the  new  defendant,  and 
that  the  case  was  within  the  spirit  of  the  13th  Order. 

A  special  order  that  plaintiff  might  withdraw  his  replication 
and  amend,  and  bill  amended  accordingly ;  an  order  of  course 
to  re-amend  before  answer  put  in  to  such  amendment  is  regular. 
—Bill  filed  November,  1881.  Answers  filed  May,  1832.  Motion 
to  dismiss,  undertaking  to  speed,  and  replication,  March,  1838. 
Special  order,  June,  1833,  giving  plaintiff  leave  to  withdraw 
the  replication  and  amend  the  bill.  Bill  amended  in  conse- 
quence 25th  June.  Defendant  obtained  six  weeks'  time  to 
answer  amended  bill,  September,  1 833.  Order  of  course,  5th 
August,  1834,  obtained  by  plaintiff  to  re-amend  his  bill.     Re- 
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April,  1828.     amended  bill  put  on  the  file  26th  August.     Motion  that  the 
amendment).    ^'^^  ^^  ^^^  ^^^>  August  might  be  discharged  for  irregularity, 

and  that  the  re-amended  bill  might  be  taken  off  the  file.     Lord 

Lyndhurst  said,  that  at  the  close  of  the  argument  the  im- 
pression upon  his  mind  was,  that  the  term  ''answer,"  used  in 
the  thirteenth  of  the  New  Orders,  referred  to  the  answer  to  the 
amended  bill ;  the  answer  to  that  bill  which  the  party  was  bound 
to  answer;  that  be  had  since  had  a  communication  with  the 
Yice-Chancellor  with  respect  to  his  understanding  on  the  sub- 
ject, and  he  had  learned  from  him  that  the  construction  which  he 
put  upon  the  language  of  the  order  coincided  with  his  own ; 
and  that  that  construction  moreover  was,  as  he  believed,  con- 
sistent with  the  intention  of  the  judges  by  whom  the  order  was 
framed.     Wharton  v.  Swann,  2  Mylne  &  Keen,  362. 

Upon  the  corresponding  order  of  the  Irish  Chancery,  No- 
vember, 1834,  No.  LIV.  (see  post,  page  405,)  Sir  Michael 
OXoghlen  has  put  a  different  construction.  It  seems  tliat  for 
some  time  the  practice  in  the  Rolls'  Office  had  been  to  allow  the 
plaintiff  to  amend  his  bill  a  second  time  without  order,  if  the 
answer  to  the  first  amendment  had  not  been  filed.  The  Master 
of  the  Bolls  said  he  could  not  adopt  Lord  Lyndhurst's  con- 
struction of  the  rule  as  laid  down  in  Wharton  v.  Swaun ;  that 
upon  that  construction  a  plaintiff  might  altogether  frustrate  the 
object  of  the  rule ;  for  by  repeated  amendments,  and  requiring 
an  answer  to  each  amendment,  he  might  amend  as  of  course  to 
an  indefinite  extent ;  that  the  practice  to  permit  amendments, 
under  circumstances  like  those  before  him,  to  be  made  without 
application  to  the  Court,  was  quite  at  variance  with  the  54th 
General  Rule,  and  that  he  should  give  directions  that  for  the 
future  it  should  be  discontinued,  and  that  no  second  amendment 
of  a  bill  should  be  allowed  in  the  Rolls*  Office  without  an  order 
of  the  Court.  Louth  v.  Tisdall,  1  Crawford  &  Dix,  91. 
See  also  Lord  Primate  v.  Pentland^  ib.  474. 

But  although  an  order  of  course  to  re-amend  may  be  obtained 
before  answer  put  in  to  the  first  amendments,  yet  an  order  of 
course  to  re-amend  after  answer  put  in  to  the  first  amendments 
is  irregular,  (By  answer  is  meant  a  sufficient  answer.  See  ante, 
page  397.)— Bill  filed  April,  1834.   Answer  sufficient,  December, 

1834.  Orders  of  course  to  amend,  March  and  April,  1835. 
Bill  amended  in  pursuance  of  such  two  orders.  Answer  to  the 
amendments  filed  July,  1835.   Such  answer  sufficient,  December, 

1835.  Order  of  course   to  amend  again  6th  January,  1836. 
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This  last  order  was  discharged  for  irregularity  with  costs.    Orton  ^^^^{^^J^^/ 
y.  RichdaU,  M.  B.  February,  1836.  amendment). 

The  student  will  notice  in  this  last  case  the  successive  orders  of 
course  to  amend  in  March  and  April,  1835. 

See,  before,  pages  396  and  397* 

In  ^non,  V.  C.  July,  1837,  it  was  said  that  a  plaintiflF,  although 
there  has  been  already  an  order  of  course  to  amend  after  a  suffi- 
cient answer  filed,  may  nevertheless  continue  to  obtain  orders  of 
course  to  amend  every  time  the  answer  proves  insufficient ;  and 
that  if  there  has  been  no  order  of  course  to  amend  after  a  suffi- 
cient answer  filed,  the  plaintiff  may  not  only  obtain  such  suc- 
cessive orders  to  amend  upon  the  answer  proving  insufficient,  but 
also  another  order  of  course  to  amend  after  the  sufficiency  of 
the  answer  established. 

This  seems  to  follow  from  the  cases  deciding  that  the  13th 
Order  is  only  applicable  where  there  has  been  an  answer,  and 
that  an  imperfect  answer  is  no  answer. 

Under  special  circumstances  leave  will  be  given  to  amend 
although  the  six  weeks,  after  the  answer,  or  last  of  the  answers, 
was  to  be  deemed  sufficient,  have  expired.  MHUown  v.  Stewart^ 
V.C.November,  1837;  Milbanke  y.  Steoais^  8  Simons,  160; 
Lbyd  V.  Wmty  L.  C.  May,  1839. 

A  defendant  not  served  with  subpoena  is  not  a  defendant 
within  the  meaning  of  the  order. — One  Betham  and  several  other 
persons  were  defendants  to  the  bill,  but  Betham  alone  was 
served  with  a  subpoena,  and  alone  had  answered  the  bill.  On  the 
lltb  Aprils  1839,  the  defendant  Betham  gave  notice  of  motion 
to  dismiss,  which  was  met  the  next  day  by  an  order  of  course  to 
amend.  It  was  endeavoured  to  support  the  order  to  amend  on 
the  ground  that  the  other  defendants  had  not  answered ;  but  the 
Court  said  that  the  naming  persons  defendants,  without  serving 
them  with  subpoenas,  did  not  make  them  defendants  within  the 
meaning  of  the  13th  Order;  and  that  if  such  a  practice  were  up- 
held, a  plaintiff  might  secure  the  right  to  amend  long  af^er  the 
period  contemplated^  by  putting  some  person  on  the  record  as 
a  defendant,  and  delaying  to  serve  him  with  a  subpoena  until  he 
was  threatened  by  some  defendant,  who  had  been  duly  served 
and  had  answered,  with  a  notice  of  motion  to  dismiss  the  bill 
for  want  of  prosecution.  Coohe  v.  Betham,  L.  C.  May,  1839. 
See  King  of  Spam  v.  HuUett^  ante,  pages  399  and  400. 

dd2 
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April,  182S.  In  support  of  an  application  for  further  leave  to  amend  after 
amtndmint),     answer,  the  one  order  of  course  having  been  already  obtained, 

the  Master  [see  3  &  4  Will.  4,  c.  94,  s.  13,]  ought  not  to  require 

anything  beyond  such  an  affidavit  as  mentioned  in  the  i3th  Order, 
stating  that  the  draft  of  the  intended  amendments  has  been  settled, 
approved  and  signed  by  counsel,  and  that  such  amendments  are 
not  intended  to  be  made  for  the  purpose  of  delay  or  vexati<Hi,  but 
because  the  same  are  considered  to  be  material  to  the  case  of  the 
plaintiff.  The  Master  had  refused  the  application,  partly  on  the 
ground  that  the  amendments  desired  did  not  arise  out  of  the 
answer  to  the  first  amendments,  and  partly  because  any  further 
discovery  would  be  useless,  it  being  obvious  the  plaintiff's  case 
was  such  as  must  be  made  out  by  the  examination  of  witnesses. 
Howard  v.  fVtdUs,  V.  C.  November,  1836. 

More  than  six  weeks  having  elapsed  after  the  last  of  the  an- 
swers was  to  be  deemed  sufficient,  a  special  application  for  liberty 
to  amend  was  made  to  the  Master,  [see  3  &  4  Will.  4,  c.  94,  s.  13,] 
who  refused  it,  on  the  ground  that  he  had  no  jurisdiction.  The 
application  was  thereupon  renewed  before  the  Vice-Chancellor, 
who  said  that  the  Master  had  misapprehended  the  meaning  of 
the  act,  which  was  to  substitute  the  Master  for  the  Court ;  and 
that  as  the  Court  could  dispense  with  the  order  when  the  cir- 
cumstances rendered  it  proper,  so  could  the  Master.  On  a  sub- 
sequent occasion  his  Honor  repeated  the  same  opinion,  and  added 
he  had  so  decided  over  and  over  again.  MiUtown  v.  Stewart,  V.  C. 
November,  1837;  December,  1837. 

Soon  afterwards,  upon  a  similar  application  being  made  to  his 
Honor,  he  said  that  he  had  the  sanction  of  the  Lord  Chancellor 
for  stating  that  the  Masters,  on  applications  being  made  before 
them  under  the  Act,  had  the  same  power  to  dispense  with  the 
strict  letter  of  the  General  Orders  of  the  Court  as  the  Court  itself 
had  ;  and  he  expressed  a  hope  that  no  more  appeab  from  the 
Masters  would  be  brought  before  him,  occasioned  by  the  notion 
that  they  were  not  at  liberty  to  exercise  their  own  discretion. 
Milbankev. Stevens,  V.  C.  January,  1838;  S,  C.  8  Simons,  160. 

But  see  what  was  said  by  the  Lord  Chancellor  himself,  in 
Smith  V,  Webster,  (November,  1837),  stated,  post,  page  4^5  ;  and 
in  the  recent  case  of  Lloyd  v.  Wait,  (May,  1839),  also  stated, 
post,  page  456. 

This  case  of  Lloyd  v.  Wait  was  one  in  which  the  Master, 
considering  that  he  had  no  jurisdiction,  had  declined  to  make  an 
order  giving  the  plaintiff  leave  to  amend  afler  the  expiration  of 
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the  six  weeks  from  the  time  when  the  answer  was  to  be  deemed     April,  1828. 
sufficient.    The  Lord  Chancellor  thought  the  Master  riffht.  ^^^^  ^?'  ("J?^ 

-^,_            ,T^-r                          •                                                  amendment). 
In  Ord  V.Lyon,  V.  C.    June,  1838,  there  was  a  motion  to  

discbarge  an  order  made  by  the  Master,  giving  the  plaintiff  leave 

to  amend  his  bill,  when  more  than  six  weeks  had  elapsed  after 

the  answer  had  become  sufficient,  upon  the  ground  that  the 

Master's  authority  was  gone.    The  motion  was  refused. 

Time  given  to  amend  after  demurrer,  which  had  been  set 

down,  submitted  to  :  Master  has  no  jurisdiction  to  enlarge  such 

time. — After  a  demurrer  had  been  set  down  the  plaintiff  declined 

to  argue  it,  and  applied  to  the  Court  that  he  might  be  at  liberty 

to  amend  his  bill,  which  was  ordered,  he  undertaking  to  do  so 

within  three  weeks,  and  paying  20s,  costs  of  the  amendment  and 

the  costs  of  the  demurrer.     Before  the  three  weeks  had  expired 

the  plaintiff  obtained  from  the  Master,  [see  3  &  4  Will.  4,  c.  94, 

sec.  13,]  an  order  giving  him  further  time  to  amend  his  bill. 

This  last  order  was  discharged  as  irregular,  the  plaintiff  having 

entered  into  an  undertaking  with  the  Court,  and  the  Master 

having  no  jurisdiction  to  interfere  and  enlarge  the  time  6xed  by 

the  Court.    Fumivalv.  Sxaann^  M.  R.  Aprils  1838. 

The  plaintiff,  until  answer,  plea,  or  demurrer  filed,  shall  be  at 
liberty  to  amend  the  bill  without  any  rule  or  order  for  that  pur- 
pose, as  often  as  he  shall  think  proper  ;  and  after  answer,  plea, 
or  demurrer  filed,  he  shall  be  at  liberty  before  replication  filed, 
to  amend  the  bill  once  only,  without  any  rule  or  order  for  the 
purpose,  but  no  second  amendment  after  answer,  plea,  or  de« 
murrer  filed  shall  be  made  or  permitted,  except  by  order  of  the 
Court.     Irish  General  Orders,  November,  1834,  No.  LIV. 

The  plaintiff,  where  he  is  not  entitled  to  amend  without  order, 
may  at  any  time  obtain  by  motion  of  course  an  order  to  amend 
the  bill  in  matter  merely  formal,  or  for  the  purpose  of  rectifying 
some  clerical  error  or  errors  in  names,  dates  or  sums :  and  such 
order  to  amend  shall  not  in  any  case  entitle  the  defendant  to 
any  further  time,  but  the  cause  shall  thereafter  proceed  in  all 
respects  as  if  such  amendment  had  not  been  made.  Same 
Orders,  No.  LV. 

LordPrinuUe  ▼.  PentUmd,  1  Crawford  &  Dix,  474. 

The  plaintiff  shall  not  be  entitled  to  a  second  order  to  amend 
after  an  answer  filed,  (save  to  amend  in  merely  formal  matter), 
unless  upon  special  motion  to  the  Court  for  the  purpose,  supported 
by  the  certificate  of  counsel,  that  the  proposed  amendments  are 
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April,  1828.  material  to  the  case  of  tlie  plaintiff,  and  also  by  an  affidarit, 
^amt^nuncT  ^^^^^^  ^®  '^®  Court  a  satisfactory  reason  why  the  same  were 
and  Order  16.  not  before  introduced  into  the  bill,  and  that  the  amendments 
are  not  intended  for  delay :  but  no  such  order  to  amend  shall  be 
made  after  answer  and  before  replication  filed,  unless  the  notice 
of  the  motion  for  such  order  be  served  within  six  weeks  after 
the  answer,  if  there  be  only  one  defendant,  or  after  the  last  of 
the  answers,  if  there  be  several  defendants,  is  to  be  deemed  suf- 
ficient.   Same  Orders,  No.  LVII. 

A  peculiarity  of  the  practice  in  Ireland  with  respect  to  the 
amendment  of  bills  has  occasioned  our  18th  Order  to  be  made 
the  subject  there,  as  is  seen  above,  of  two  distinct  orders. 
Hence  it  has  been  decided  that  a  plaintiff  was  entitled,  oo 
replication  having  been  filed,  to  amend  the  bill  once,  without  any 
rule  or  order  for  the  purpose,  although  more  than  six  weeks 
had  elapsed  since  the  end  of  the  two  months  when  the  lost  of 
the  answers  had  become  sufficient.  Stewart  v.  Seroke^  1  Lloyd 
&  Goold,  tempore  Plunket,  dOd. 


Order  15. — '*  That  after  a  replication  has  been  filed  the 
''  plaintiff  shall  not  be  permitted  to  withdraw  it  and  to  amend  the 
**  bill  without  a  special  order  of  the  Court  for  that  purpose,  made 
*'  upon  motion,  of  which  notice  has  been  given ;  the  Court  being 
*'  satisfied  by  affidavit  that  the  matter  of  the  proposed  amendment 
'*  is  material,  and  could  not,  with  reasonable  diligence,  have  been 
"  sooner  introduced  into  the  bill." 

Reasonable  diligence. — The  original  bill  was  filed  April,  1 834. 
The  six  weeks  for  amending,  after  the  answer  deemed  sufficient, 
expired  in  May,  1835.  Previously  to  that  time,  and  in  April, 
1835,  a  replication  was  filed.  The  plaintiff  then  became  a  bank- 
rupt, and  a  supplemental  bill  was  filed  by  his  assignees  before 
they  could  obtain  all  the  papers  in  the  cause  and  in  ignorance 
that  the  replication  had  been  filed.  Upon  discovery  of  that 
fact  they  applied  to  the  Master  [see  3  &  4  Will.  4,  c.  94,  s.  13, 
and  20th  Order,  December,  1833,]  that  they  might  be  per- 
mitted to  withdraw  the  replication,  and  to  amend  the  bill,  and 
upon  that  application  being  refused  by  him,  they  renewed  it  by 
way  of  appeal  before  the  Court :  where  it  was  granted.  There 
was  an  affidavit  stating  that  when  the  assignees  filed  the  supple- 
mental bill  and  adopted  the  suit,  they  believed  that  they  should 
have  ample  time  for  amending :  that  the  draft  amendments  had 
been  settled  and  signed  by  counsel  and  were  not  for  delay  or 


IN  1837,  1838.  407 

Texation:  and  that  the  same  were  materia].    Daniel  v.  Lord     i4pnj,  1828. 

Order  ^5  if 
Order  lG,(pTim 
to  anuTidment)- 


Falmouth,  M.  R.  December,  1 835.  (^u^^ 


The  bill  had  been  amended  aAer  answer :  and  issue  having 
been  joined,  the  cause  was  set  down  for  hearing.  Leave  was 
given  upon  an  ex  parte  application  to  make  a  specified  formal 
amendment,  being  the  insertion  in  the  bill  of  christian  name  and 
correct  description  of  a  defendant  stated  to  be  out  of  the  juris- 
diction. The  Court  said  that  such  an  amendment  was  in  the  nature 
of  an  amendment  to  add  parties ;  that  the  order  would  particu- 
larise the  amendment  to  be  made  :  that  no  affidavit  was  there- 
fore requisite  :  and  that  the  record  would  not  by  the  withdrawal 
of  the  replication  or  otherwise  be  in  any  respect  materially 
changed.     Cockintm  v.  Raphael^  V.  C.  November,  1829. 

Afler  cause  at  issue,  order  of  course,  that  the  plaintiff  may  be 
at  liberty  to  amend  his  bill  by  adding  parties,  the  plaintiff  under- 
taking to  amend  the  defendant's  office  copy,  is  regular.  Brattle 
V.  Watertnany  4  Simons,  125. 

The  student  will  bear  in  mind  that  such  an  amendment  is 
effected  without  withdrawing  the  replication. 

Application  where  the  replication  was  to  a  plea  which  had 
been  allowed  upon  argument.  Bamett  v.  Grafton^  8  Simons,  72. 


Ordee  16  (prior  to  amendment). — "  That  where  the  answer 
"  of  a  defendant  is  io  be  deemed  sufficient,  whether  it  be  in  term 
"  time  or  in  vacation,  if  the  plaintiff  or  plaintiffs  shall  not  proceed 
'<  in  the  cause,  the  defendant  shall  be  at  liberty  to  move  at  the  first 
"  seal  afler  the  following  term,  upon  notice,  that  the  bill  be  dis- 
'*  missed  with  costs  for  want  of  prosecution  ;  and  the  bill  shall 
"  accordingly  be  dismissed  with  costs,  unless  the  plaintiff*  or  plaiii- 
'<  tifi*s  forthwith  file  a  replication,  and  appear  upon  such  motion, 
"  and  give  an  undertaking  to  speed  the  cause  with  effect,  in  the 
"  usual  form ;  or  without  filing  a  replication,  shall  appear  upon 
'<  such  motion  and  give  an  undertaking  to  hear  the  cause,  as  against 
<*  the  defendant  making  the  motion,  upon  bill  and  answer ;  or 
*'  unless  it  shall  appear  that  the  plaintiff  or  plaintiffs  is  or  are 
*'  unable  to  proceed  in  the  cause,  by  reason  of  any  other  defend* 
"  ant  or  defendants  not  having  sufficiently  answered  the  bill,  and 
"  that  due  diligence  has  been  used  to  obtain  a  sufficient  answer  or 
'*  answers  from  such  other  defendant  or  defendants ;  in  which  case 
"  the  Court  shall  allow  the  plaintiff*  or  plaintiffs  such  further  time 
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Ajnil,  1828.     «  for  proceeding  in  the  cause  as  shall  appear  to  the  Court  to  be 

Order  I6,(prunr  „  _gj^.Q„^uig  « 

to  amendment).       re^onaDle. 

Motion  to  dismiss,  notwithstanding  the  six  weeks  after  the 

last  of  the  answers  was  to  be  deemed  sufficient,  and  within  which 
time  the  plaintiff  was  at  liberty  to  obtain  an  order  to  amend,  had 
not  expired.  — The  answer  of  two  defendants  was  filed  on  the  1 0th 
November,  1829.  Such  answer  was  therefore  to  be  deemed  suffi- 
cient on  the  5th  January,  1830 :  but  as  this  was  in  the  interval 
between  the  last  seal  after  Michaelmas  term  and  the  first  seal  be- 
fore Hilary  term,  the  plaintiff  had  to  the  first  general  seal  before 
Hilary  term  for  filing  exceptions  to  the  answer;  and  no  exceptions 
having  been  filed,  the  defendants  were  at  liberty  under  the  16th 
Order  of  April,  1828,  to  move  at  the  first  seal  after  Hilary  term, 
upon  notice,  that  the  bill  might  be  dismissed  for  want  of  prosecu- 
tion. This  course  they  adopted.  Hilary  term  in  1830  began  the 
2dd  January  and  ended  the  12th  February;  and  the  first  seal 
after  the  term  was  the  20th  February.  [1  Russell  &  Myloe, 
495.]  Accordingly  on  the  17th  February  the  above  two  de- 
fendants gave  notice  of  motion  to  dismiss  [for  the  20th  Fe- 
bruary], and  on  the  19th  of  the  same  month  the  plaintiff  ob- 
tained an  order  to  amend.  The  Court  held  that  the  defendants 
were  nevertheless  entitled  to  an  order  of  dismissal.  Stmfen  v. 
Swnfen^  S  Simons,  384. 

It  is  remarkable  that  in  this  case  there  was  another  defendant 
who  had  not  filed  his  answer  until  the  30th  November.  His 
answer  did  not  therefore  become  sufficient  until  the  25th  January, 
and  the  six  weeks  within  which  the  plaintiff  was  at  liberty,  under 
the  13th  Order  to  obtain  an  order  for  leave  to  amend  the  bill  had 
not  expired  on  the  19th  February. 

It  does  not  appear  whether  the  order  to  amend  had  been 
served  prior  to  the  seal,  or  indeed  whether  it  had  been  served  at 
all.  If  the  order  to  amend  was  served  before  the  seal,  the 
motion  to  dismiss  ought  not  to  have  been  granted,  but  the  de- 
fendants were  entitled  to  the  costs  of  it.  See  the  case  of  Da- 
venport  v.  Manners^  stated  below,  which  had  been  decided  a  year 
before. 

Notice  of  motion  to  dismiss  met  by  an  order  to  amend. — [The 
time  for  deeming  the  answer  sufficient  having  gone  by^  but  not 
the  time  within  which  an  order  to  amend  might  be  had,]  the  de- 
fendant gave  notice  of  motion  to  dismiss  for  want  of  prosecution  { 
but  before  such  motion  was  made  [It  is  not  said  whether  before 
the  day  mentioned  in  the  notice  for  making  the  motion.]  the  plain- 
tiff obtained  an  order  as  of  course  to  amend  the  bill.    [The  re- 
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port  IS  silent  respecting  the  service  of  such  order.]    The  Court     April,  1828. 
said  the  defendant  could  uke  nothing  by  his  motion,  but  the  ^^^^,^1^^ 

plaintiff  must  pay  the  costs  of  it.     Davenport  v.  Manners,  2  

Simons,  514.    See  Peacock  v.  SievieVf  stated  post,  pages  414  and 
415  ;  also  Attorney-General  v.  Kemp^  post^  page  415. 

Motion  to  dismiss  by  one  defendant ;  order  to  amend  ;  alleged 
collusion  between  the  plaintiff  and  the  other  defendants.— One  of 
the  defendants  gave  notice  of  motion  to  dismiss  for  the  ISth  May, 
1831,  being  the  first  seal  afVer  the  term  following  the  period  when 
his  answer  had  become  sufficient.  But  on  that  day,  when  the 
motion  was  about  to  be  brought  on,  it  appeared,  there  being  two 
other  defendants  who  had  not  answered,  that  the  plaintiff  had  on 
the  5th  May  obtained,  and  that  he  had  soon  after  served,  an  order 
of  course  to  amend,  and  thereupon  the  motion  was  not  made ;  but 
a  motion  was  subsequently  made  to  discharge  the  order  of  the  5th 
May^  principally  upon  an  affidavit  suggesting  that  the  two  other 
defendants  were  nominal  parties,  friends  of  the  plaintiff,  from 
whom  no  answers  were  desired,  and  who  were  joined  with  a  view 
to  delay  and  the  evasion  of  the  New  Orders.  The  Court  declined 
to  discharge  the  order.  Wltalley  v.  Yottde^  L.  C.  November,  1831. 

fiill  amended,  but  no  subpoena  to  answer  the  amendments : 
defendant  may  move  to  dismiss. — On  the  24th  July,  1828, 
the  plaintiff  obtained  an  order  to  amend  the  bill,  which  was 
afterwards  amended  accordingly,  but  no  subpoena  to  answer  the 
amendments  was  served,  and  the  defendant,  in  December,  18S8, 
moved  to  dismiss  the  bill  for  want  of  prosecution.  Held  that 
such  motion  was  regular.     Bramston  v.  Carter^  %  Simons,  458. 

In  this  case  the  Court  is  reported  to  have  said  that  in  Kendall  Remarks  upon 
V.  Beckett,  1  Russell,  152,  the  Lord  Chancellor  was  of  opinion  £^^  ^  ^" 
that  the  defendants,  by  delivering  to  the  plaintiff  their  office  v.  Davii, 
copy  of  the  bill,  for  the  purpose  of  its  being  amended,  had  waived 
their  right  to  dismiss  the  bill ;  and  that  that  circumstance  was 
not  to  be  found  in  the  case  before  it. 

fiut  had  that  circumstance  been  found  in  Branuton  v.  Carter^ 
it  may  be  doubted  whether  it  would  have  made  any  difference  in 
the  conclusion  to  which  the  Court  there  came,  unless  accom- 
panied by  the  other  circumstances  existing  in  Kendall  v.  Beckett, 
For  the  student  should  bear  in  mind  that  in  Kendall  v  Beckett 
the  office  copy  of  the  bill  had  been  amended  on  the  3d  of  No- 
vember only,  and  the  order  to  dismiss  was  made  on  the  7th  of 
November,  being  only  four  days  afterwards,  and  it  may  perhaps 
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AjfHl,  1828.     hare  been  thought  that  the  defendants  ought  to  have  waited 
Order  16,  (prior  gjgj^t  j^yg  g^(^„  ^y^  amendment  of  their  office  copy. 

The  practice  seems  to  be  that  a  defendant  should  trait  eight 

days  af^er  the  record  of  the  bill  is  amended  before  he  noores  to 
dismiss.  The  case  where  the  order  to  amend  does  not  put  the 
plaintiff  under  terms  to  amend  the  defendant's  office  copy  of  the 
billy  appears  irrelevant  to  the  present  point;  but  in  the  case 
where  the  plaintiff  is  to  amend  the  defendant's  office  copy,  and 
the  defendant,  af\er  eight  days  have  elapsed  since  the  amend- 
ment of  the  record  of  the  bill,  omits  to  move  to  dismiss,  and  not 
having  in  the  usual  course,  when  called  upon,  lef\  his  office  copy 
to  be  amended,  he  nevertheless  then  thinks  fit,  for  the  first  time, 
to  leave  it  for  that  purpose,  it  does  not  seem  unreasonable  that 
he  should  wait  eight  days  af^er  the  amendment  of  the  office  copy 
before  he  proceeds  to  dismiss  the  bill. 

It  is  the  more  probable  that  this  was  the  ground  of  the  deci- 
sion in  Kendall  v.  Beckett,  inasmuch  as  it  is  believed  that  under 
the  practice  as  it  existed  prior  to  the  1 4th  Order  of  December, 
1833,  (whether  that  order  has  effected  any  change  in  this  respect, 
it  is  not  necessary  here  to  consider ;  but  see  post,  page  448 ;)  where 
the  defendant's  office  copy  of  the  bill  had  been  lef^  to  be  amended, 
the  plaintiff  could  not  file  a  replication  until  eight  days  after  the 
amendnient  of  the  office  copy.  If  there  had  been  delay  in  leaving 
the  office  copy  it  might  have  been  otherwise ;  but  even  then  it 
would  have  been  prudent  for  the  plaintiff,  had  it  been  necessary 
for  him  to  reply  before  the  expiration  of  the  eight  days,  to  have 
amended  the  defendant's  office  copy  of  the  bill  under  a  written 
notice  that  that  was  done  without  prejudice  to  the  right  to  file  a 
replication  forthwith. 

It  appears  difficult  except  as  above  to  reconcile  Kendall  v. 
Beckett  with  the  prior  case  of  Cooke  v.  Davies,  to  be  found  in  the 
note  to  Kendall  v.  Beckett,  and  also  in  Turner  &  Russell,  page 
309.  Both  cases  are  decisions  of  Lord  Eldon,  and  in  both  the 
plaintiff  had  amended  the  defendant's  office  copy  of  the  bill. 
But  in  Cooke  v.  Daoies  many  weeks  had  elapsed  between  the 
amendment  of  the  office  copy  of  the  bill  and  the  order  to  dis- 
miss* 

Some  practitioners  are  indeed  said  to  have  argued  that  the 
delivery  by  the  defendant's  solicitor  of  the  office  copy  of  the  bill 
to  be  amended,  which  took  place  in  Kendall  v.  Beckett,  was  as 
it  were  an  undertaking,  or  at  least  intimation,  that  the  defendant 
meant  to  answer  the  amendments ;  but  this  delivery,  it  should 
be  observed,  took  place  in  consequence  of  the  plaintiff's  derk  in 
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court  having,  as  is  customary  and  indeed  necessary^  called  for     April,  1828. 

such  office  copy ;    and  as  in  Cooke  v.  DavicM  the  defendant's  ^"^  *^»  (^j^ 

_  /.    1      1  Ml  1     1  .  til  «  .  ''^  amendment). 

office  copy  of  the  bill  had  been  amended,  there  must  have  been  

there  a  similar  delivery.  Besides,  those  who  thus  argue  forget 
that  in  Kendall  v.  Beckett  the  order  to  amend  required  no  further 
answer,  so  that  the  defendants,  according  to  the  general  practice, 
were  at  liberty  to  dismiss  eight  days  after  the  amendment  effected, 
if  not  of  the  record,  of  the  office  copy.  Further,  it  has  always 
been  considered  to  be  the  duty  of  the  defendant's  solicitor,  when 
called  upon,  or  when  otherwise  apprised  of  the  amendment  of  the 
record,  to  send  the  office  copy  of  the  bill  to  be  amended  con- 
formably with  the  record ;  and  it  is  not  easy  to  see  why  the 
doing  so  should  prejudice  the  right  to  dismiss,  at  least  after  the 
expiration  of  eight  days  from  the  office  copy  being  returned 
amended. 

It  may  be  added^  that  no  ground  occurs  to  the  writer's  mind 
for  thinking  that  the  neglect  of  the  defendant's  solicitor  in  such 
a  case  to  send  the  office  copy  of  the  bill  to  be  amended  would 
influence  the  right  to  move  to  dismiss  the  bill.  The  result  In 
Kendall  v.  Beckett  might  have  been  different  had  the  order  to 
dismiss  been  made  between  the  time  of  the  amendment  of  (he 
record  of  the  bill  and  that  of  the  delivery  of  the  defendant's 
office  copy  for  the  purpose  of  being  amended.  The  report 
says  that  the  record  of  the  bill  was  amended  the  1st  of  Oc- 
tober or  the  1st  of  November.  Assume  the  day  to  have  been 
the  1st  of  October,  there  seems  no  reason  why  an  order  to 
dismiss  obtained  afler  the  9th  of  October,  and  prior  to  the 
delivery  of  the  office  copy  to  be  amended,  should  not  have 
been  considered  regular.  Much  inconvenience  may  be  expe- 
rienced in  the  course  of  a  cause  by  a  defendant,  who  being 
called  upon,  nevertheless  omits  to  leave  his  office  copy  of  the  bill 
to  be  amended  correspondent  with  the  record  ;  but  if  he  chooses 
to  subject  himself  to  the  inconvenience  that  his  negligence  may 
occasion,  there  does  not  appear  any  thing  to  prevent  it ;  and,  on 
the  other  hand,  his  negligence  in  this  respect  will  not,  it  is  sub- 
mitted, incapacitate  him  from  moving  to  dismiss. 

Mr.  Daniell  (Chancery  Practice,  vol.  i.  page  5i2,)  has  sup- 
posed that  the  order  to  amend  in  Kendall  v.  Beckett  had  been 
irregidarly  obtained,  and  that  it  was  there  decided  that  such  irre- 
gularity was  waived,  in  consequence  of  the  defendants  having 
applied  to  have  their  office  copy  altered  pursuant  to  the  amend- 
ment. But  the  report  shows  no  irregularity  in  obtaining  the 
order  to  amend ;  and  the  waiver  spoken  of,  by  delivering  the 
office  copy  of  the  bill  to  be  amended,  is  satisfied  t^  an  ina- 
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April,  1828.     biiity  to  move  to  4i>n)i88  for  eight  days  after  the  amendment 

The  following  note  of  a  dictum  is  inserted  as  not  irrelevant  to 
the  remarks  in  the  pages  immediately  preceding. 
Order  to  amend.       By  the  New  Orders  (the  1 4th),  every  order  to  amend  roust  con- 
plaintiff  amend-  jgin  nn  underUking  by  the  plaintiff  to  amend  his  biU  within 
ing  the  defend-     _  ,      -  ,       ,        \.    ,  i  i     . 

anrs  office  copy,  three  weeks  from  the  date  of  the  order:  and  there  are  not 

pl«>°^^  ought  therefore  perhaps  such  strong  reasons  for  the  plaintiff's  calling 
office  copy.  ^P^'^  the  defendant  to  bring  his  office  copy  to  be  amended,  as 
there  were  under  the  old  practice.  Under  the  old  practice  a 
very  long  interval  sometimes  elapsed  between  the  making  of 
the  order  and  the  amendment  of  the  bill,  and  the  defendant 
did  not  know  when  to  carry  his  office  copy  to  be  amended. 
Now  the  defendant  is  aware  that  the  amendment  must  be 
effected  in  three  weeks  at  the  furthest  from  the  date  of  the 
order  to  amend.  It  might  have  been  very  inconvenient  to  carry 
it  to  be  amended  immediately  upon  being  served  with  the  order 
to  amend;  as  twelvemonths  might  have  gone  by  before  the 
amendment  was  made,  and  during  all  that  time  the  defendant 
would  have  been  without  his  office  copy.  Still  the  reasons 
for  the  plaintiff  calling  for  the  defendant's  office  copy  prepon- 
derate, when  considered  in  regard  to  a  different  practice.  With 
reference  to  the  expediency  of  a  defendant  answering  amend- 
ments where  no  further  answer  is  required  by  the  order  to 
amend,  and  his  right  to  dismiss,  and  the  plaintiff's  right  to  reply, 
it  is  obviously  desirable  that  the  office  copy  should  be  amended 
as  soon  as  the  record  is  amended.  This  is  best  assured  by  the 
plaintiff  calling  upon  the  defendant  to  leave  his  office  copy.  If 
the  office  copy  be  called  for  and  forthwith  left,  the  amendment 
of  the  record  and  the  office  copy  would  be  probably  for  all 
practical  purposes  simultaneous,  and  some  questions  that  might 
arise  would  be  thus  avoided.  Persons  much  conversant  with 
the  practice,  and  whose  opinion  is  worthy  of  deference,  seem 
to  think  that  the  plaintiff's  calling  upon  the  defendant  for 
his  office  copy  is  the  mere  curtesy  of  the  Six  Clerks'  Office,  but 
it  is  not  easy  to  reconcile  that  assertion  with  some  of  the  autho- 
rities.    Bomell  V.  Tucker,  M.  R.  April,  1837. 

Plaintiff,  who  undertook  to  speed  the  cause  with  effect  in  the 
usual  form,  should  have  filed  the  replication  at  the  latest  on  the 
day  on  which  the  motion  to  dismiss  was  made. — The  answer 
having  become  sufficient,  the  defendant  at  the  first  seal  afier 
the  following  term  moved,  upon  notice,  to  dismiss  the  biU  for 
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want  of  prosecution  :  whereupon  the  plaintiff  appeared  and  gave     April,  1828. 
an  undertaking  to  speed  the  cause ;  but  it  afterwards  turning  out  ^^^2^'  ^^^^ 

that  the  plaintiff  had  not,  when  the  motion  was  made,  filed  a  repli-  

cation,  and  that  such  replication  was  not  filed  until  the  following 
day,  the  motion  was  mentioned  again;  and  the  question  was 
whether  the  replication  could  be  considered  as  filed  *'  forthwith" 
within  the  meaning  of  the  order.  The  Court  said  that  it  was  not 
requisite  that  the  replication  should  have  been  actually  on  the  file 
before  the  making  of  the  motion  to  dismiss :  that  the  word 
"  forthwith"  in  the  order  meant  as  soon  as  could  be  under  the 
circumstances  of  the  case  :  that  however  such  replication  ought  to 
have  been  filed  at  the  latest  on  the  day  on  which  the  motion  should 
be  brought  on  :  and  that  as  the  plaintiff  had  not  filed  the  repli- 
cation until  the  day  after  the  motion  had  been  made,  he  was  not 
in  a  condition  to  give  the  undertaking  he  had  entered  into,  and 
he  must  therefore  either  undertake  to  hear  the  cause  upon  bill 
and  answer  as  against  the  defendant  moving,  or  the  order  to 
dismiss  must  be  pronounced.  Allen  v.  WUks^  V.  C.  December, 
1899  ;  5.  C.  3  Simons,  274. 

The  defendant  gave  notice  of  motion  to  dismiss  for  a  day 
earlier  than  the  first  seal  after  the  term  following  the  period 
when  the  answer  was  deemed  sufficient ;  but  the  motion  was 
not  made  until  such  first  seal.  Held  that  an  order  to  dismiss 
upon  such  notice  of  motion  was  irregular.  De  Geneoe  v.  Hannam^ 
1  Russell  &  Mylne,  494. 

Due  diligence  used. — Before  the  period  had  arrived  when  the 
answer  was  to  be  deemed  sufficient,  the  plaintiff  had  moved  for 
the  production  of  documents,  and  the  motion  was  granted  by  the 
Vice-Chancellor,  except  as  to  a  letter  alleged  to  be  privileged. 
The  order  for  production  was  drawn  up,  and  soon  afterwards 
a  notice  of  motion  was  given  before  the  Lord  Chancellor  that 
the  aforesaid  letter  might  be  produced.  The  time  for  deeming 
the  answer  sufficient  having  in  the  meanwhile  elapsed^  the  de- 
fendant pending  the  motion  before  the  Lord  Chancellor  moved 
before  the  Vice-Chancellor,  that  the  bill  might  be  dismissed 
for  want  of  prosecution.  His  Honour  reftised  to  compel  the 
plaintiff  to  give  an  undertaking  to  speed.  Fent  v.  Pacey^  S 
Simons,  382, 

See  Wabmley  v.  Froude^  and  GvUy  v.  Van  Bodkoate^  post, 
page  419. 
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Jjirti,  1838.         Order  16,  (after  amendment) — '<  That  where  the  answer  of 

Order  16,  (afur  1 1  ^  defendant  is  to  be  deemed  sufficient,  whether  it  be  in  term 

aiMndntntjt 
"  time  or  in  vacation,  if  the  plaintiff  or  plaintiffs  shall  not  proceed 

'*  in  the  cause,  the  defendant  shall  be  at  liberty,  aAer  the  ex- 

<<  piration  of  two  months,  to  move  upon  notice  that  the  bill  be 

"  dismissed  with  costs  for  want  of  prosecution  ;  and  the  bill  shall 

^*  accordingly  be  dismissed  with  costs,  unless  the  plaintiff  or  plain- 

"  tiffs  shall  appear  upon  such  motion,  and  give  an  undertaking  to 

*'  file  a  replication,  and  serve  a  subpoena  to  rejoin ;  and  in  case 

**  he  requires  a  commission  to  examine  witnesses,  shall  obtain  and 

"  serve  an  order  for  such  commission  within  three  weeks  from  the 

**  date  of  such  undertaking ;  or  unless  the  plaintiff  or  plaintiffi, 

"  without  filing  a  replication,  shall  appear  upon  such  motioot  and 

"  give  an  undertaking  to  hear  the  cause,  as  against  the  defendant 

<<  making  the  motion,  upon  bill  and  answer ;  or  unless  it  shall 

**  appear  that  the  plaintiff  or  plaintiffs  is  or  are  unable  to  proceed 

<'  in  the  cause  by  reason  of  any  other  defendant  or  defendants  not 

"  having  sufficiently  answered  the  bill,  and  tliat  due  diligence  has 

"  been  used  to  obtain  a  sufficient  answer  or  answers  from   such 

"  other  defendant  or  defendants ;  in  which  case  the  Court  shall 

<<  allow  to  the  plaintiff  or  plaintiffs  such  further  time  for  proceed- 

*'  ing  in  the  cause  as  shall  appear  to  the  Court  to  be  reasonable ; 

"  and  in  case  the  plaintiff  or  plaintiffs  do  appear  upon  the  motion 

**  to  dismiss,  and  give  the  undertaking  to  file  a  replication  and 

*<  take  the  other  proceedings  consequent  thereon  hereinbefore  re- 

"  quired,  then  all  the  rules  and  regulations  with  respect  to  the 

**  commission,  and  the  return  thereof,  and  the  setting  down  the 

**  cause  for  hearing,  and  the  right  of  the  defendant  with  respect  to 

**  the  commission,  in  case  of  any  default  on  the  part  of  the  plain- 

'*  tiff,  which  are  particularly  expressed  in  the  next  order,  shall 

<<  apply  to  all  cases  under  this  order.'* 

Usual  form  adopted  by  the  officer  of  the  court,  where  upon 
a  motion  to  dismiss,  the  undertaking  to  speed  is  given.  Crooke 
V.  Tray,  3  Mylne  &  Craig,  168.    See  post,  page  417. 

Previously  to  the  26th  Order  of  December,  1833,  (see  post, 
pages  4'59  and  460,)  a  defendant  was  entitled  to  move  to  dismiss 
for  want  of  prosecution,  the  two  months  after  his  answer  was  to 
be  deemed  sufficient  having  expired,  although,  omitting  the  long 
or  Christmas  vacation,  six  weeks  (see  the  13th  Order)  might 
not  have  elapsed  since  the  same  period.  Gully  v.  Van  BodkoaU, 
5  Simons,  668. 

Notice  of  motion  to  dismiss  met  by  an  order  to  amend. — The 
defendant  served  a  notice  of  motion  to  dismiss  for  want  of 
prosecution :   whereupon  the  plaintiff  obtained  an  order  as  of 
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course  to  amend  the  biU,  and  served  it  on  the  day  on  which     April,  1828. 
the  motion  to  dismiss  was  to  be  made  accordincr  to  the  notice.  ^^"^  ^?'  (fifi^ 

ttlMfUIIMflt)* 

The  motion,  however,  was  not  made  until  some  time  afterwards.  

The  Vice- Chancellor  followed  his  decision  in  Davenpori  v.  Man- 
ners. See  before,  pages  408  and  409.  Peacock  v.  Sievier,  5 
Simons,  553. 

Notice  of  motion  to  dismiss  met  by  an  order  to  amend. — More 
than  two  months  had  elapsed  since  the  answer  of  the  defendants 
moving  to  dismiss  had  become  sufficient,  but  other  defendants 
had  iK>t  answered,  and  on  the  day  after  notice  of  motion  to  dis- 
miss was  given,  an  order  of  course  to  amend  was  obtained  and 
served.  Attorney-General  v.  Kemp^  V.  C.  May,  1838  \  S.C.  8 
Simons,  208. 

A  replication  filed  the  day  after  service  of  motion  to  dismiss : 
motion  to  dismiss  consequently  not  made.  A  few  weeks  after- 
wards second  notice  of  motion  to  dismiss.  It  was  decided  that 
the  defendant  must  wait  three  terms  since  the  filing  of  the  re- 
plication before  he  could  move  to  dismiss.  Lord  Ferrers  v. 
SkirUy,  V.  C.  April,  1837 ;  5.  C.  7  Simons,  484. 

A  replication  being  filed  after  service  of  noticeof  motion  to  dis- 
miss, but  before  the  day  for  which  the  notice  was  given,  the  defend- 
ant is  not  entitled  to  an  undertaking. — The  defendant  on  the  29th 
May,  1837,  served  a  notice  of  motion  for  the  first  time  to  dismiss 
the  bill  for  want  of  prosecution,  whereupon  the  plaintiff  on  the  30th 
May  filed  a  replication.  The  defendant  insisted  that  he  had  a 
right  to  require  the  plaintiff  to  give  an  undertaking  in  the  form 
mentioned  in  the  1 6th  Order :  but  the  Court,  afler  noticing  that 
the  language  of  the  order  as  amended  in  1831  differed  in  this 
part  from  that  of  the  original  order  of  1828,  decided  that  as  the 
replication  was  already  filed,  the  case  was  withdrawn  from  the 
operation  of  the  order,  and  must  be  dealt  with  according  to  the 
old  practice.  The  defendant  took  only  the  costs  of  the  motion. 
Bazalgette  v.  Curlew,  M.  R.  June,  1837. 

Notice  of  motion  to  dismiss  for  want  of  prosecution.  Re- 
plication filed  the  day  that  such  notice  was  served.  ThjS  Court 
said  the  only  order  to  be  made  was  that  the  defendant  should 
have  the  costs  of  the  motion.  Attorney  General  v.  Cooper,  V.  C. 
November,  1838. 

Plaintiff  who  has  undertaken  to  speed,  but  who  does  not 
speed  a  commission  to  examine  witnesses,  is  not  compellable  to 
serve  subpoena  to  rejoin  before  the  time  fixed  by  the  ancient 
practice. — The  defendant  having  moved  to  dismiss  for  want  of 
prosecution,  the  plaintiff  had  appeared  upon  the  motion,  and 
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Aprii,  1828.    given  an  undertaking  to  speed  in  confonnity  with  this  order. 
^Z^^{)!^  [It  should  seem  be  had  replied,]  but  had  not  served  a  subpoena 

to  rejoin,  whereupon  a  second  notice  to  dismiss  was  given  after 

the  expiration  of  the  three  weeks,  but  before  the  time  that  the 
plaintiff  was  entitled  to  move  to  dismiss  according  to  the  M 
practice.  The  motion  was  refused,  the  limit  of  the  three  weeks 
not  applying  when  the  plaintiff  needs  no  commission  to  eacamine 
witnesses.    Dameil  v.  Auiien^  8  Simons,  19. 

Question  within  In  answer  to  inquiries  made  by  friends  at  the  bar,  the  author 
^ai'nt^nder-  ^^  ^^^^  stated,  perhaps  erroneously,  that  in  case  the  plaintiff  does 
taking  to  speed,  not  require  a  commission  to  examine  witnesses,  the  language  of 
a'commission"^  ^^®  ^^^^^  ^^^  ^^  ^^^  decisions  upon  it  show  that  the  plaintiff  is 
should  file  not  restrained  to  the  period  of  three  weeks  for  filing  the  repli- 

rep  ication.  cation,  any  more  than  for  serving  the  subpcena  to  rejoin :  that 
in  his  opinion  the  undertaking  must  be  construed  like  an  under- 
taking to  speed  the  cause  under  the  former  practice,  given,  as 
it  is  believed,  it  has  occasionally  happened,  (Pitt  v.  WatU^  16 
Vesey,  126),  without  the  plaintiff  having  replied  to  the  answer : 
and  that,  in  case  of  the  plaintiff  not  filing  a  replication  in  the 
term  next  after  the  order  to  speed  obtained,  the  defendant  would 
be  at  liberty  again  to  move  to  dismiss,  when  the  bill  would  be 
dismissed  unless  the  plaintiff  appeared  and  gave  the  peremptory 
undertaking. 

It  is  true  that  Mr.  Daniell,  in  a  recently  published  part  of  his 
work,  Chancery  Practice,  Vol.  II.  p.  376,  observes,  that  there 
was  a  general  notion  previous  to  Darnell  v.  Austen,  that  the  time 
for  filing  the  replication  was  within  three  weeks  from  the  time 
of  entering  into  the  undertaking,  notwithstanding  the  plaintiff 
needed  not  a  commission  to  examine  witnesses :  and  that  the 
consequence  is,  that  there  is  no  time  within  which  the  plaintiff  is 
bound  to  perform  the  undertaking  he  enters  into,  as  relates  to  the 
filing  of  his  replication :  for  that  although  the  old  practice  of  the 
Court  furnishes  a  period  within  which  a  plaintiff,  having  replied, 
must  serve  a  subpoena  to  rejoin,  no  such  period  can  be  found 
which,  either  positively  or  by  analogy,  is  applicable  to  the  filing 
of  a  replication  under  the  circumstances  above  supposed.  But  the 
notion  abovementioned  certainly  was  not  so  general  as  Mr. 
Daniell  supposes :  indeed  Carden  v.  Manning,  an  authority  cited 
in  support  of  the  assertion,  does  not  appear  to  have  been  a  case 
in  which  the  plaintiff,  in  pursuance  of  the  undertaking,  filed  his 
replication  within  the  three  weeks.  (Compare  Daniell,  Vol.  II. 
p.  377,  and  post,  page  417).  The  author  too  cannot  help  think- 
ing that,  should  a  plaintiff,  having  undertaken  to  speed  under 
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ot  proceed  to  file  a  replication  for  a  term     A^l,  1828. 
-"  discovered  that  there  is  a  time  within     ^amtndmmt^. 
must  be  performed,  and  that  the  old 
*od  applicable  to  the  case. 

n  to  speedy  but  who  has  no  occa- 

<»  subpcenas  to  hear  judgment 

^xed  by  the  undertaking. — 

otion  to  dismiss  the  bill 

Had  appeared  thereon 

that  the  plaintiff* 

-oin,  and  obtain 

nesses.  if  she 

,    .       >j-  ^rom  that 

' .    -  aolication  m 

'   '  ior  hearing,  and 

w  in  Michaelmas  term 

the  bill  should  stand  dis- 

j  occasion  for  a  commission  to 

abpoenas  to  hear  judgment,  which 

.  upward^  of  a  fortnight  after  the  last 

.i^rm :  and  thereupon  a  motion  was  made  by 

.iiat  the  subpoenas  to  hear  judgment  might  be  set 

^rgularity,  and  that  the  bill  might  be  dismissed  for 

prosecution.    The  Lord  Chancellor,  afiSrming  an  order  of 

V  ice-Chancellor,  decided  that  the  16th  Order  did  not  apply 

iO  the  case.     Crooht  v.  Tttry^  3  Mylne  &  Craig,  168. 

When  the  plaintiff*  does  not  want  a  commission  to  examine  wit- 
nesses, his  omission  to  comply  with  the  undertaking  to  speed,  no 
ground  for  dismissing  the  bill. — The  defendant  moved  to  dismiss 
on  the  10th  July,  1835,  when  the  plaintiff*  gave  the  usual  under- 
taking to  speed,  but  not  wanting  to  examine  witnesses,  he  did  not 
file  a  replication  until  the  15th  October,  1835.  A  few  days  later 
he  filed  a  subpcena  to  rejoin  and  took  no  further  steps.  In  April, 
1836,  the  defendant  moved  again  to  dismiss,  upon  the  ground 
that  the  plaintiff*  had  failed  to  comply  with  the  terms  of  his  un- 
dertaking :  but  the  motion  was  refused  with  costs.  Carden  v. 
Manning,  M.  R.  April,  1836 ;  S.C.I  Keen,  380. 

See  WiUiams  v.  Janawa^t  Ward  v.  Swift,  Booth  v:  Smythe, 
Plaiel  v.  Morley,  and  Smith  v.  OUver,  post,  pages  423  &  424. 

Notice  of  motion  to  dismiss  before  the  expiration  of  the  whole 
time  mentioned  in  the  undertaking  premature,  although  it  had  ob- 
viously become  impossible  for  the  plaintiff* to  perform  his  undertak- 

VOL.  I.  E  E 
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Aji>ril,  1828.     ing. — The  defendant  having  moved  to  dismiss,  the  plaintiffeDtered 
tmendmentyr  ^^^^  ^^^  usual  undertaking  to  speed,  under  which  he  was  to  give 

his  rules  to  produce  witnesses,  and  pass  publication  at  the  latest 

in  Trinity  term,  1836,  which  ended  on  the  13th  June.  The  9th 
June  having  arrived,  and  no  rules  having  been  entered,  and  it 
being  obvious,  as  such  rules  are  eight-day  rules,  that  the  plaintiff 
could  not  perform  his  undertaking,  the  defendant  served  another 
notice  of  motion  to  dismiss,  but  the  motion  was  refused :  the 
Court  stating  that  the  defendant  ought  not  to  have  given  notice 
of  motion  to  dismiss,  until  the  whole  of  the  time  allowed  for  per« 
forming  the  undertaking  had  expired,  as  there  might  have  been 
some  inevitable  accident,  such  as  a  fire,  which  would  have  induced 
the  Court  to  assist  the  plaintiff.  WkaUaf  v.  Pepper^  8  Simons, 
^03. 

Motion  to  dismiss,  where  undertaking  to  speed  incorrectly 
penned. — The  plaintiff  had  given  an  undertaking  to  speed,  but 
the  order  was  inaccurately  drawn  up,  the  period  for  giving 
rules  to  produce  witnesses  and  pass  publication,  and  for  setting 
down  the  cause  to  be  heard  and  serving  subpoenas  to  hear  judg* 
ment,  being  respectively  fixed  a  term  too  soon.  Subsequendy 
and  after  the  time  when,  if  the  order  had  been  correctly  framed, 
the  rules  ought  to  have  been  given,  a  motion  was  made  by  the 
defendant  that  the  bill  might  stand  dismissed  with  costs :  but  the 
Court  refused  the  application,  on  the  ground  of  the  irregularity 
of  the  order  containing  the  undertaking  to  speed,  and  which 
order  must  be  the  foundation  of  the  order  to  dismiss.  Siaiicr  v. 
Siatter,  V.  C.  January,  1835. 

A  motion  to  dismiss  for  want  of  prosecution  will  be  refused 
with  costs,  when  it  shall  appear  that  the  solicitor  of  the  defend- 
ant  moving  was,  before  notice  of  motion  given,  acquainted  with 
circumstances  which  left  no  doubt  of  the  plaintiff  having  used 
due  diligence  to  obtain  sufficient  answers  from  those  defendants 
who  had  not  previously  answered.  Barber  v.  Kaoamnghf  V.  C. 
March,  1834. 

Motion  to  dismiss  by  defendants  whose  solicitor  was  aware 
that  the  plaintiff  had  used  due  diligence. — Some  defendants  being 
entided  to  move  to  dismiss,  whilst  on  the  other  hand  the  time 
for  answering  of  the  other  defendants  had  not  expired,  the 
solicitor  for  the  former  defendants  gave  notice  to  dismiss  for 
want  of  prosecution;  but  tlie  Court  refused  the  mouon  with  costs, 
such  solicitor  being  the  town  agent  o£  the  solicitor  for  the  latter 
defendants^  and  well  knowing  that  there  had  been  no  want  of 


IN  1887, 1838.  419 

due  diligence  on  the  plaintiff's  part.    Parttngton  v.  BaiUU,  V.  C.     ^pnl  IBM. 
December,  1884 ;  S.  C.  5  Simons,  667.  ^^  16,(a/ttr 

In  /.  Hay  v.  A^red  Farr  and  wife  and  Qrace  Bowait  M.  R. 
April,  1837,  there  was  an  order  that  Mrs.  Farr  should  answer 
separate  from  her  husband,  but  Grace  Bowen  had  assisted  in  keep- 
ing her  out  of  the  way,  so  that  no  process  could  be  served  to  en- 
force such  answer.  The  motion  of  Alfred  Farr  and  Grace  Bowen 
to  dismiss  the  bill  for  want  of  prosecution  was  refused  with  costs. 

Diligence. — ^That  the  plaintiff's  solicitor  had  been  much  occu- 
pied with  other  business :  that  when  informed  that  the  time  for 
publication  was  near  expiring  he  was  completely  taken  by  sur- 
prise :  that  he  had  not  at  once  directed  his  town  agents  to  sue 
the  commission  for  examination  of  witnesses,  because  he  was  for 
some  time  unable  to  obtain  the  information  necessary  for  settling 
the  interrogatories :  that  when  he  did  obtain  it,  and  had  got  the 
interrogatories  prepared,  he  found  that  as  several  of  the  wit* 
nesses  lived  at  considerable  distances,  it  would  be  impossible  to 
have  it  executed  and  returned  within  the  time  limited  by  the 
order,  and  he  had  therefore  not  thought  it  advisable  to  incur  a 
useless  expense.  These  circumstances  held  to  afford  no  excuse 
for  a  non-compliance  with  the  undertaking  to  speed,  so  as  to 
induce  the  Court,  without  the  consent  of  the  defendant,  to  relieve 
the  plaintiff  from  the  consequences  upon  terms.  WahuUtf  v. 
Froude,  1  Russell  &  Mylne,  394. 

The  frequently  calling  upon  the  clerk  in  court  for  the  defend- 
ants who  have  not  answered,  and  threatening  an  attachment,  but 
without  issuing  an  attachment,  not  due  diligence  to  obtain  the 
answer  within  the  meaning  of  the  order.  Gulfy  v.  Van  Bodkoaie, 
5  Simons,  668. 

See  Vent  v.  Pacey,  ante,  page  413. 

By  the  Irish  General  Orders,  November,  1834,  No.  XCIII. 
the  plaintiff  must  satisfy  the  Court,  that  due  diligence  has  been 
used  by  him  in  proceeding  to  have  the  bill  taken  pro  confesso, 
against  the  defendants  who  have  not  answered. 

An  attempt  was  unsuccessfully  made  in  a  recent  case  to  with- 
draw it  from  the  operation  of  the  above  ninety-third  order,  on 
the  ground  that  there  was  an  abatement  as  regarded  a  co-defend- 
ant. Sir  Michael  O'Loghlen  made  no  order  on  the  motion  to 
dismiss,  the  plaintiff  by  his  counsel  undertaking  to  proceed  effec- 
tually to  revive  the  cause  against  the  personal  representative  of 
the  deceased  defendant  within  one  month,  and  also  undertaking 
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April,  1828.     within  ten  days  after  the  suit  should  be  so  revived,  to  file  a  re- 
•mmdmi^T  pl^ca^io"  ^^  ^he  answers  of  the  other  defendants,  and  the  plaintiff 

Order  17,  {^or  paying  to  the  defendant  moving  the  costs  of  the  motion.     Groce 

toawmidmau).  ^  g^^  ^  Crawford  &  Dix,  498. 

The  Court  directed  a  motion  to  dismiss  on  behalf  of  some  de* 
fendants  to  be  adjourned  a  short  time  until  it  should  be  seen 
whether  the  petition  of  another  defendant  to  have  the  benefit  of 
the  Insolvent  Debtors*  Act,  such  defendant  having  executed  the 
usual  preliminary  assignment  of  his  estate  required  by  that  act, 
might  not  be  dismissed.    Lacey  v.  Laety,  V.  C.  March,  18S5. 

Special  leave  having  been  given  to  amend  the  bill  by  adding 
parties,  the  Court,  where  there  has  been  no  improper  delay,  will 
allow  the  plaintiff  a  reasonable  time  to  perfect  the  record  as  against 
the  new  defendants :  and  it  will  not,  at  the  instance  of  the  former 
defendants,  embarrsss  the  plaintiff  by  compelling  him  prema- 
turely to  give  an  undertaking  to  speed.  HoUki^t  v.  Kirkbyt 
V.  C.  July,  1835. 

By  the  Parliamentary  Ordinances,  1654,  c.  44,  s.  10,  unless 
the  plaintiff  within  eight  days  after  the  answer  came  in,  put  in 
exceptions  thereto,  he  was  obliged  to  reply  within  eight  days,  if 
the  answer  came  in  in  term  time,  but  if  it  came  in  in  vacation, 
within  four  days  after  the  beginning  of  the  next  term :  otherwise 
the  bill  was  to  be  dismissed  without  motion,  with  coats  to  be 
taxed. 

By  the  Collection  of  Orders  of  the  Commonwealth  Lords  Com- 
missioners, 1649,  title  <'  Answers,"  if  the  plaintiff  set  the  cause 
down  on  bill  and  answer,  and  the  Court  did  not  find  grounds  to 
make  a  decree,  the  plaintiff  was  permitted  to  reply,  if  he  desired 
it,  first  paying  five  pounds  costs  to  the  defendant.  See  also 
Archbishop  Boyle's  Rules  and  Orders,  November,  1685,  No.  15« 


Order  17  (prior  to  amendment). — '*  That  where  the  plaintiff 
"  files  a  replication  without  having  been  served  with  a  notice  of 
"  motion  to  dismiss  the  bill  for  want  of  prosecution,  the  plaintiff 
"  shall  serve  the  subpoena  to  rejoin,  and  obtain  his  order  for  a 
'*  commission  within  one  week  from  the  filing  of  the  replication ; 
'<  and  if  such  order  be  obtained  in  term  time,  then  such  commis- 
"  sion  shall  be  at  the  latest  returnable  on  the  first  return  of  the 
''  following  term ;  and  if  such  order  be  obtained  in  the  vacation, 
*<  then  such  commission  shall  be  returnable  at  the  latest  on  the  last 
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"  return  of  the  following  term ;  and  where  such  commission  is  re-     April,  1828. 
«•  turnable  on  or  before  the  first  return  of  the  following  term,  then  ^^J^^,^^ 

•'  the  plaintiff  shall  give  his  rules  to  produce  witnesses  and  pass  

*'  publication  in  that  term,  and  shall  set  down  his  cause  to  be 
"  heard  in  the  following  term ;  and  where  such  commission  is 
"  returnable  on  or  before  the  last  day  of  the  following  term,  there 
"  the  plaintiff  shall  give  his  rules  to  produce  witnesses  and  pass 
"  publication  in  the  next  term,  and  shall  set  down  his  cause  to 
"  be  heard  in  the  third  term  ;  and  if  the  plaintiff  shall  make  any 
"  default  herein,  then  upon  application  by  the  defendant  upon 
"  motion  or  petition,  without  notice,  the  plaintiff's  bill  shall  stand 
*'  dismissed  out  of  Court  with  costs." 

The  plaintiff  roust  not  only  have  set  down  the  cause  to 
be  heard  in  the  term  mentioned,  but  he  must  have  set  it  down 
in  such  a  manner  that  it  can  be  heard  consistenily  with  the  prac- 
tice of  the  Court. — Rules  to  produce  witnesses  and  to  pass 
publication  were  entered  in  Trinity  term,  1830,  and  the  cause 
was  set  down  for  hearing  in  Michaelmas  term,  1830,  but  the 
subpoena  to  hear  judgment  had  not  been  served  fourteen  days 
(the  cause  being  a  country  one)  before  the  day  appointed  in  such 
subpoena  to  hear  judgment,  and  the  defendant  had  thereupon 
obtained  an  order  of  course  that  the  bill  might  stand  dismissed 
out  of  Court  with  costs.  Upon  a  motion  to  discharge  this  order 
of  course,  the  Court  held  that  the  simple  entry  of  the  cause  in 
the  register's  book  for  hearing  was  not  a  setting  down  of  the 
cause  for  hearing  within  the  meaning  of  the  1 7th  Order ;  and 
that  the  subpcena  to  hear  judgment  not  having  been  served  in 
proper  time,  the  case  must  be  regarded  as  if  the  cause  had  not 
been  set  down  at  all ;  that  the  cause  was  not  to  be  set  down  only, 
but  it  was  to  be  set  down  to  be  heard,  and  in  a  way  conformable 
with  the  practice;  and  that  this  was  impracticable  by  the  default 
of  the  plaintiff.  The  motion  was  refused  with  costs.  Fowk  v. 
Stanford,  L.  C.  January,  1831. 

Defendant  having  neglected  to  t^ke  advantage  of  the  plaintiff's 
default  in  not  giving  rules  to  produce  witnesses  and  pass  publi- 
cation, and  the  plaintiff  having  afterwards  filed  interrogatories  in 
the  Examiner's  Office,  and  proceeded  to  examine  witnesses  after 
the  usual  notice  to  the  defendant's  clerk  in  courts  an  order  of 
course  to  dismiss  the  bill  was  discharged.  Femes  v.  Hutchiruon, 
1  Russell  &  Mylne,  %%. 

This  case  of  Femes  v.  Hutchinson  is  remarkable^  inasmuch  as 
it  will  be  seen  on  referring  to  it  that  Lord  Lyndhurst  thought 
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April,  1828.     the  17th  Order  applicable  in  a  case  where  the  plaintiff  wanted 
fr  amtndmmtX  °^  Commission,  but  examined  his  witnesses  in  the  Examiner's 
Order  17,  (after  OflSce.    The  subpoena  to  rejoin  had  been  served  on  the  6th  of 
amendmmu).    j^^^^  ^^  .^  ^^  contended  that  according  to  the  17th  Order  the 
plaintiff  ought  to  have  given  rules  to  produce  witnesses,  and 
ought  to  have  passed  publication  in  Trinity  term  following ;  and 
that  upon  his  default  in  so  doing,  the  defendant  was  at  liberty  to 
apply  as  of  course  to  dismiss  the  bill.    Lord  Lyndhurst  said, 
**  Under  the  17th  Order^  the  plaintiff  was  bound  to  give  rules  to 
produce  witnesses  and  pass  publication  in  Trinity  term*     The 
term  ended  on  the  8th  July ;  witnesses  had  not  then  been  pro- 
duced, nor  had  publication  passed,  and  the  defendant  was  there- 
fore entitled  to  have  dismissed  the  bill  with  costs  by  an  order  of 


An  irregular  subpoena  to  rejoin  did  not  preclude  the  de- 
fendant from  applying  without  notice  upon  motion  or  petition  for 
a  dismissal  of  the  bill. — A  subpoena  to  rejoin  was  obtained  be- 
fore replication  filed,  the  replication  having  been  filed  the  28th 
November,  1829,  and  the  subpoena  to  rejoin  sealed  the  27th 
November.  The  subpoena  to  rejoin  was  served  on  the  29th, 
and  the  usual  notice  to  the  defendant's  clerk  in  court  of  the  filing 
of  the  replication  [see  what  was  said  by  the  Vice-Chancellor  in 
Smkh  V.  Olroer,  S  Mylne  &  Craig,  165]  was  not  given  until  a 
few  hours  afler  such  service.  The  subpoena  to  rejoin  too,  al* 
though  returnable  immediately,  had  been  taken  out  without  an 
order  for  the  purpose.  [See  now  the  form  of  subpoena  to  rejoin 
appended  to  the  orders  of  2l8t  December,  1883.]  These  proceed- 
ings were  held  to  be  null,  and  the  Court  refused  to  discharge  an 
order  obtained  as  of  course  a  week  afterwards,  dismissing  the  bill 
for  want  of  prosecution.     Brawn  v.  MoorCf  2  Simons,  464. 


Order  17  (after  amendment). — *<  That  where  the  plaintiff  files 
*'  a  replication  without  having  been  served  with  a  notice  of  motion 
"  to  dismiss  the  bill  for  want  of  prosecution,  he  shall  serve  the 
**  subpoena  to  rejoin,  and  in  case  he  requires  a  commission  to 
"  examine  witnesses,  shall  obtain  and  serve  an  order  for  such  com- 
**  mission  within  three  weeks  firom  the  filing  of  the  replication, 
"  and  such  commission  shall,  at  the  latest,  be  returnable  on  the 
"  first  return  of  the  second  term  then  following;  and  the  plaintiff 
^'  shall  give  his  rules  to  produce  witnesses  and  pass  publication  at 
"  the  latest  in  the  same  term,  and  shall  set  down  his  cause  for 
'*  hearing,  and  duly  serve  the  subpoena  to  hear  judgment  return- 
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"  able  in  the  succeeding  term ;  and  if  the  plaifatiff  shall  make  r^rj^'J^/^' 
*'  default  therein,  then  upon  application  by  the  defendant,  upon     amindment).  ^ 

"  notice  of  motion,  the  plaintiff's  bill  shall  stand  dismissed  out 

"  of  Court  with  costs,  unless  the  Court  shall  make  special  order 
'*  to  the  contrary.  And  in  case  the  plaintiff  serves  a  subpoena  to 
"  rejoin  within  three  weeks  after  filing  the  replication,  but  does 
*'  not  obtain  and  serve  an  order  for  a  commission  to  examine 
''  witnesses  within  that  time,  then  the  defendant  shall  be  at  liberty, 
"  without  notice,  to  obtain  an  order  for  a  commission  to  examine 
**  witnesses,  returnable  at  the  like  period  as  the  plaintiff  is  entitled 
**  to  pursuant  to  this  order,  and  shall  have  the  carriage  of  such 
"  commission :  and  if  the  plaintiff  obtains  an  order  for  and  sues 
'*  out  a  commission,  and  neglects  to  execute  and  return  the  same 
'**  at  or  within  the  time  stated  in  this  order,  the  defendant  shall 
"  be  entitled  to  an  order,  as  before  stated,  for  a  commission  re- 
"  Curnable  on  the  last  return  of  the  term  following  that  which  is 
''  allowed  to  the  plaintiff  by  this  order  for  the  return  of  his  com- 
"  mission ;  and  when  any  commission  issues  pursuant  to  this  order 
"  or  the  last  foregoing  order,  the  parties  shall  have  liberty  to  exe- 
**  cute  the  same  in  term  time,  and  publication  shall  stand  enlarged 
**  until  the  commission  shall  be  returnable,  and  the  plaintiff  shall 
"  bfc  at  liberty  to  set  down  the  cause  in  the  meantime,  without  the 
"  necessity  of  inserting  such  directions  in  the  order  for  the  com- 
**  mission." 

That  part  of  this  order  which  directs  that  if  the  plaintiff 
make  default,  then  the  defendant  may  move  upon  notice  for  a 
dismissal  of  the  bill,  only  applies  in  case  the  plaintiff  re- 
quires a  commission  to  examine  witnesses. — Where  therefore  the 
plaintiff,  not  wanting  a  commission  for  the  examination  of  wit- 
nesses, had  served  a  subpoena  to  rejoin,  and  afterwards  took  no 
step,  it  was  held  that  the  defendant  could  not  apply  to  dismiss 
under  this  order,  but  that  [in  case  be  did  not  himself  desire  a 
commission  to  examine  witnesses]  he  should  proceed  to  get  the 
cause  set  down  at  his  own  request  according  to  the  ancient  prac- 
tice.    WiUiams  v.  Janaway^  6  Simons,  77. 

The  plaintiff  filed  a  replication  and  served  a  subpoena  to 
rejoin,  but  more  than  three  weeks  had  elapsed  since  the  filing  of 
the  replication,  and  yet  he  had  taken  no  further  step  in  the 
cause.  A  motion  being  now  made,  that  the  bill  might  be  dis- 
missed for  want  of  prosecution,  the  Court  inquired  if  the  plaintiff 
wanted  a  commission  to  examine  his  witnesses,  and,  being 
answered  in  the  negative,  refused  the  motion  with  costs.  Ward 
T.  Swift,  V.  C.  August,  1834. 
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April,  1828.        So  also  Booihv.  SmytJUi  V. C.  August,  1834. 
^a^^  ^I*  ^*'^\^      '^^^  plaintiff  had  made  default  in  some  step  subsequent  to  the 
service  of  the  subpoena  to  rejoin,  the  application  of  the  defend- 
ant that  the  bill  might  sUnd  dismissed  out  of  Court  with  cosu 
was  refused,  it  appearing  that  the  plaintiff  wanted  no  commissicMi 
to  examine  his  witnesses.     Plaid  v.  MorUy^  M.  R.  July,  1835. 

See  Cooke  v.  Trery,  3  Mylne  &  Craig,  168,  and  stated  under 
the  preceding  order,  ante,  page  417. 

The  pUiintiff  filed  a  replication  on  the  2d  May,  1837(a),  and 
a  commission  to  examine  witnesses  not  being  necessary,  he  senred 
no  subpoena  to  rejoin,  and  between  three  weeks  and  a  month 
having  elapsed  since  the  filing  of  the  replication,  the  defendant 
moved  to  dismiss  the  bill,  contending  that  in  the  period  of  three 
weeks  a  subpoena  to  rejoin  ought  to  have  been  served.  The  Lord 
Chancellor  and  the  Vice-Chancellor  successively  decided  that,  no 
commission  to  examine  witnesses  being  asked  for,  the  case  was 
out  of  the  1 7th  Order.  The  Lord  Chancellor,  in  giving  judgment, 
observed,  that  if  the  plaintiff  needed  not  a  commission,  it  was  quite 
optional  with  him  to  serve  the  subpoena  to  rejoin  or  not :  that  more 
than  a  year  had  elapsed  since  that  construction  had  been  adopted : 
that  whether  it  was  right  or  wrong,  nothing  could  be  more  in- 
convenient than  that  the  practice  should  be  varied  from  time  to 
time :  and  that  he  was  by  no  means  disposed  to  depart  from  the 
opinion  he  had  before  expressed,  that  the  order  was  not  appli- 
cable unless  the  plaintiff  wanted  a  commission  to  examine  his 
witnesses.  Smith  v.  Oliver,  L.  C.  July,  1837  ;  S.  C.  3  Mylne  & 
Craig,  165. 

See  Darnell  v.  Auiten^  and  Carden  v.  JUisJUitn^,  ante,  pages 
415,  416  and  417. 


If  a  plaintiff  does  not  want  a  commission,  he  must  not,  by 
giving  rules  to  produce  witnesses  and  pass  publication  before  the 
three  weeks  from  the  filing  of  the  replication  have  expired,  in- 
terfere with  the  defendant's  right  to  obtain  a  commission  in  the 
plaintiff's  default. — This  seems  to  be  the  effect  of  the  ensuing 
The  plaintiff  filed  a  replication  on  the  26th  May,  1834, 


Notice  of  having      (a)  No  notice  of  filing  the  replication  had  been  given,  and  the 

filed  a  replica-     Vice-Chancellor  held  that  such  notice  was  not  requisite,  but  that 
tion  not  nocci- 

saiy.  the  defendant,  before  moving  to  dismiss,  ought  to  have  ascer- 

tained how  that  fact  was. 
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and  he  served  the  subpoena  to  rejoin  on  the  same  day.    [On  the  ^^P^fu*?^" 

,    »*       ,  ,  «     .  1  11.  Order  n,  (after 

27th  or  28th  May  he  must  have  entered  the  rule  caJhng  upon  amendment). 
the  defendant  to  produce  his  witnesses,  which  would  expire 
eight  days  afterwards,  inclusive  of  the  day  it  was  entered.]  On 
the  5th  June  he  entered  the  rule  to  pass  publication,  which  ex- 
pired on  the  12th  June.  This  last  rule  was  discharged  for  irre- 
gularity with  costs,  on  the  ground  that  under  the  1 7th  Order  the 
plaintiff  was  not  at  liberty  to  give  the  rule  until  the  expiration  of 
three  weeks  from  the  service  of  the  subpoena  to  rejoin  [filing  of 
the  replication.]    Fiighi  v.  Jonest  7  Simons,  256. 


The  plaintiff,  having  served  the  defendant  with  an  order  for  a 
commission  to  examine  witnesses,  cannot  set  up  his  abandonment 
of  such  order  by  way  of  defence  to  a  motion  to  dismiss. — The 
plaintiff  in  compliance  with  the  requisitions  of  the  17th  Order 
filed  a  replication,  served  a  subpoena  to  rejoin,  obtained  and 
served  an  order  for  a  commission  to  examine  witnesses,  and  gave 
his  rules  to  produce  witnesses  and  pass  publication :  but  the 
commission  was  not  executed,  and  the  cause  was  not  set  down 
for  hearing  in  the  term  prescribed.  Upon  this  default  the  de- 
fendant moved  that  the  bill  might  be  dismissed  for  want  of  pro- 
secution, when  it  was  stated  on  the  plaintiff's  behalf  that  he  had 
discovered  that  he  did  not  want  to  examine  witnesses,  and  that 
he  had  in  consequence  abandoned  his  order.  But  the  Court 
decided  that  the  bill  must  be  dismissed  unless  the  plaintiff  would 
undertake  to  examine  no  witnesses  and  forthwith  to  set  down  the 
cause,  and  would  also  pay  the  costs  of  the  motion.  Raywn  v. 
Lees,  M.  R.  February,  1836 ,  S.  C.  I  Keen,  14. 

The  plaintiff  duly  obtained  [and  served]  an  order  for  a  com- 
mission to  examine  witnesses,  but  he  did  not  sue  it  out.  The 
Court  [appears  to  have  treated  the  case  as  if  the  plaintiff  had 
actuaUy  sued  out  a  commission,  but  neglected  to  execute  and 
return  the  same,  anid  accordingly  upon  motion,  without  notice] 
granted  the  defendant  a  commission  [returnable,  as  it  is  presumed, 
on  the  last  return  of  the  term  following  that  allowed  to  the  plain- 
tiff for  the  return  of  his  commission.]  Rattenbury  v.  FentoHf  6 
Simons,  368. 

If  a  commission  be  reqnured,  and  the  time  for  suing  it  out  has 
expired,  and  publication  has  not  passed,  but  will  pass  before  a 
commission  can  be  obtained  and  executed,  the  party  should  go 
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ApriU  1828.     before  the  roaster  (see  3  &  4  Will.  4, c.  94, s.  Id)  and  get  pubK- 
^!]f^^'  ^^^^'^  cation  enlarged,  and  then  make  a  special  implication  to  the  Coort 

—  for  a  commission :  but  if  publication  has  passed  he  should  come 

to  the  Court  for  an  order  for  the  commission  and  for  the  en* 
largement  of  publication  at  the  same  time.  Maimde  ▼.  AUie$i 
L.  C.  April,  1889. 

Diligence. — The  plaintiff  not  entitled  to  a  new  commission  for 
the  examination  of  witnesses  merely  on  the  ground  that  he  had 
some  months  before,  when  he  was  about  to  strike  commissioners' 
names  under  the  former  commission,  been  arrested  and  detained  for 
a  few  days  in  prison  at  the  defendant's  suit,  and  that  subsequently 
he  had  given  a  notice  of  motion  for  a  new  commission,  but  had 
made  a  mistake  in  the  service  of  such  notice.  Whalley  v.  Peppery 
8  Simons,  203. 

The  defendant  not  precluded  from  taking  advantage  of  a  sub- 
sequent default,  although  he  may  not  have  availed  himself  of 
some  prior  default. — The  replication  was  filed  on  the  1 1th  Novem- 
ber, 1835,  and  the  plaintiff,  without  having  taken  out  a  subpoena 
to  rejoin,  in  January,  1 836,  obtained  and  served  an  order  for  a 
commission  to  examine  witnesses,  and  a  few  days  later  the  sub- 
poena to  rejoin  was  served.  Soon  afterwards  the  commission  to 
examine  witnesses  was  sued  out :  but  no  rules  to  produce  wit- 
nesses and  pass  publication  had  been  given,  and  the  cause  had 
not  been  set  down  forbearing :  and  in  November,  1836,  the  de- 
fendant moved  to  dismiss  the  bill  for  want  of  prosecution ;  when 
the  Court  thought  that  the  defendant's  omission  to  avail  himself 
of  the  plaintiff's  first  default  [in  not  obtaining  and  serving  the 
order  for  the  commission  within  three  weeks  from  the  filing  of  the 
replication]  did  not  preclude  the  defendant  from  objecting  the 
subsequent  default.  An  order  was  made  that  the  plaintiff  should 
proceed  in  the  suit  without  delay,  but  the  defendant  was  not 
allowed  the  costs  of  the  application.  White  v.  Smith,  1  Keen,  381. 

Question  as  to  the  conduct  of  parties  withdrawing  a  case  from 
the  operation  of  the  order. — The  defendant  having  sued  out  a 
commission  to  examine  witnesses,  and  publication  having  been 
several  times  enlarged  by  consent^  but  the  plaintiff  declining  to 
consent  to  any  further  enlargement,  the  defendant  had  obtained 
from  the  Master  [see  3  &  4  Will.  4,  c.  94,  s.  13,]  an  order 
enlarging  publication  to  the  first  day  of  Trinity  term,  1836,  the 
plaintiff  being  however  at  liberty  to  set  down  the  cause  for  hear* 
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ing  in  the  meantime.     The  plaintiff  not  having  thought  fit  to  aet     Ajn-U,  182d. 
down  the  cause,  the  defendant  moved  in  December.  18S6,  that  Order  \7,  {•ftmr 

the  bill  might  be  dismissed :    when  it  was  contended  on  the  ^ 

plaintifiTs  behalf,  that  under  the  circumstances  the  defendant  was 
no  longer  at  liberty  to  avail  himself  of  the  17th  Order*  But  the 
Court  said  that  a  party,  who  consented  to  dispense  with  some  of 
the  requisitions  of  the  order,  was  not  to  be  considered  as  giving 
up  the  benefit  of  it  altogether,  and  that  the  case  was  within  the 
order,  except  so  f^r  as  the  consent  of  the  parties  had  taken  it  out 
of  the  order.     Webber  v.  BoHtho^  8  Simons,  240. 

The  undertaking  to  serve  subpoenas  to  hear  judgment  in  a 
particular  term,  means  subpoenas  to  hear  judgment  returnable  in 
that  term. — The  plaintiff  had  undertaken  to  set  down  the  cause 
for  hearing  and  '*  serve  subpoenas  to  hear  judgment"  in  Easter 
term.  In  pursuance  of  this  undertaking  he  served  subpoenas  to 
hear  judgment  the  last  day  of  Easter  term,  and  which  of  course 
were  not  returnable  until  Trinity  term :  and  it  was  contended 
that  6uch  subpoenas  were  in  conformity  with  the  undertaking, 
although  not  in  conformity  with  the  order  **  returnable  in  Easter 
term."  But  the  Court  after  inquiry  said,  there  was  no  doubt 
amongst  the  officers  of  the  Court  that  an  undertaking  to  serve 
subpoenas  to  hear  judgment  in  a  particular  term,  meant  that  such 
subpoenas  should  be  served  on  such  a  day  as  to  admit  of  the 
same  being  returnable  in  that  term.  Burgess  v.  ThampsoHf  M.  R. 
June,  1837 ;  S.C.2  Keen,  762. 

If  a  notice  of  motion  to  dismiss  be  served,  but  the  motion  is 
not  brought  on,  it  is  enough  to  withdraw  the  case  firom  the  opera- 
tion of  the  order.  Lord  Ferrers  v.  Shirley  f  V.  C.  April,  1837 ; 
S.  C.  7  Simons,  484. 

Commissions  for  the  examination  of  witnesses  abroad  do  not 
£dl  within  the  operation  of  this  order.  King  of  Spain  v.  Mendi- 
zabal,  5  Simons,  596. 

Each  defendant  shall  be  at  liberty  forthwith,  on  the  replication 
being  filed,  and  without  rule  or  order,  to  speed  the  examination 
of  witnesses :  and  the  plaintiff  shall  be  at  liberty  to  proceed  with 
the  direct  examination  of  his  witnesses  in  like  manner  forthwith, 
after  replication  duly  served  on  all  the  defendanu,  and  the  re- 
spective parties  intending  to  examine  shall  in  ail  casea  proceed 
with  due  diligence,  in  order  that  the  examination  shall,  if  .posaible, 
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April,  1828.     be  closed  by  tbe  time  the  peremptory  rule  for  publication  shall 
^^^m^{\    ^  regularly  entered.     Irish  General  Orders,  November,  1834, 

Order  18,  (prior  No.  XCIX. 

to  amendmgnt).  Subpoenas  to  rejoin  shall  be  henceforth  wholly  discontinued. 
Same  Orders,  No.  XCV. 

Their  place  has  been  supplied  by  a  new  form  of  replication,  a 
compared  copy  o£  which  is  served  on  each  defendant.  Same 
Orders,  No.  XCVI  and  XCVII, 

All  commissions  for  the  examination  of  witnesses  shaU  be  re- 
turnable without  delay,  and  not  upon  a  day  or  period  certain. 
Same  Orders,  No.  CVIII. 

Any  defendant  afler  the  expiration  of  two  months  from  the 
replication  filed,  and  the  plaintiff  afler  the  expiration  of  two 
months  after  the  replication  served,  shall  be  at  liberty  to  enter 
and  serve  the  peremptory  rule  for  publication.  Same  Orders, 
No.  CXVI. 

The  six  clerk  (now  clerk  of  the  appearances  and  writs)  for 
any  party  in  the  cause,  upon  lodging  with  him  the  certificate  that 
publication  has  passed,  shall  be  at  liberty  to  issue  a  subpcena  to 
hear  judgment.    Same  Orders,  No.  CXXII. 

The  reason  of  the  rule,  that  (except  by  consent)  no  cause  is  to 
be  set  down  for  hearing  until  a  term  after  publication  has  passed, 
is  stated  in  several  General  Orders.  Order  of  Lord  Keeper 
Wright,  25th  June,  1701 ;  Orders  of  Lord  King,  31st  May  and 
9th  July,  17Z5. 

Similar  rules  exist  in  the  Irish  practice.  Primate  Boyle*s 
Rules  and  Orders,  November,  1684,  No.  68 ;  General  Orders  of 
November,  1834,  No.  CXXI.  But  see  Lord  Jocelyn's  Order, 
27th  February,  1740,  which  is  however  obsolete. 

By  Parliamentary  Ordinances,  1654,  c.  44,  s.  42,  all  causes 
were  to  be  heard  the  next  term  after  publication,  or  if  they  were 
more  in  number  than  might  probably  be  heard  that  term,  the 
same  were  to  be  set  down  on  certain  days  next  afler  the  term, 
and  attended  and  heard  upon  those  days,  as  if  they  had  been  set 
down  for  that  term. 


Ordea  18  (prior  to  amendment). — **  That  publication  shall 
"  not  be  enlarged  except  upon  special  application  to  the  Court 
"  supported  by  affidavit,  and  at  the  cost  of  the  party  applying,  un- 
"  less  otherwise  ordered  by  the  Court." 

Costs.— It  was  insisted  that  although  there  might  be  good 
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reason  for  permitting  publication  to  be  enlarged,  yet  that  the  ^f^^'}^\ 

-.  1  1  i»i  »•  !•!  Order  lo,  (yrior 

party  applying  ought  to  pay  the  costs  of  the  motion,  wbicu  was   toatMndmmt), 
plainly  for  his  accommodation.     The  Court  said  each  case  must  Ordm-  ^(«/*^ 
turn  upon  the  peculiar  circumstances,  and  as  in  that  before  it     ^"^ — ^J^ 
there  was,  as  must  have  been  plain  to  the  adverse  party,  good 
reason  for  giving  the  indulgence  asked,  the  costs  of  appearing  in 
opposition  must  be  refused.     Harrison  v.  Corhold^  V.  C.  June, 
1829. 

Notice  of  the  application  held  not  to  be  requisite.     Bravm  v. 
Brown,  1  Russell  &  Mylne,  77. 


Order  18  (after  amendment). — *<  That  publication  shall  not  be 
"  enlarged,  except  upon  special  application  to  the  Court,  made 
"  upon  notice  supported  by  afiBdavit  and  at  the  cost  of  the  party 
"  applying,  unless  otherwise  ordered  by  the  Court." 

Jurisdiction.  [See  3  &  4  Will.  4,  c.  94,  s.  1 S.]— Publication, 
which  had  been  several  times  enlarged  by  consent,  had  at  length 
passed  in  Hilary  term,  1837  : — after  which  the  Master  made  an 
order  upon  the  defendant's  application  enlarging  publication  for 
a  month.  This  order  was  discharged,  on  the  ground  that  the 
Masters  have  no  jurisdiction  in  cases  where  publication  has  ac- 
tually passed.  Carr  v.  Afpkyard^  1  Keen,  725 ;  S.C.St  Mylne 
&  Craig,  476. 

The  Master  being  unwell  and  not  attending  when  there  was  a 
warrant  to  enlarge  publication,  publication  had  passed.  The 
party  thereupon  came  to  the  Court,  when  an  objection  was 
taken  to  the  jurisdiction,  but  the  Court  was  clearly  of  opinion 
that  the  Master  had  no  longer  any  authority.  Bot/M  v.  2Vapp, 
V.  C.  April,  1838. 

See  Mawndc  v.  AlUeM^  ante,  pages  425  and  426. 

Form  of  Order. — An  order  after  publication  has  actually  passed, 
giving  leave  in  the  usual  form  to  enlarge  publication,  is  obviously 
not  strictly  accurate  in  its  language.  The  effect  of  such  an  order 
is  to  give  leave  to  examine  witnesses,  notwithstanding  that  pub- 
lication has  passed.     Carr  v.  Aypkyard^  2  Mylne  &  Craig,  476. 

The  Master  had  refused  to  enlarge  publication,  (see  3  &  4 
Will.  4,  c.  94,  s.  13,)  but  there  was  no  minute  of  such  refusal :  and 
the  non-existence  of  any  minute  was  urged  as  an  objection  to  an 
appeal  from  the  Master's  decision,  but  without  success.  Nath  v. 
Cochrane^  V.  C.  December,  1834. 
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April,  1836.        It  is  irregular  to  grant  a  commiBsion  returnable  beyond  the 
ammtdi!^)!!^  time  publication  stands  enlarged  to.    MmuuU  v.  Ailiet,  L.  C. 

OriUr  19.  (afUr  12th  April,  1839. 

Where  an  application  is  made  to  the  Court  to  respite  puUica- 
tion  for  the  purpose  of  examining  witnesses  in  chief,  the  certifi- 
cate of  the  examiner  or  commissioner,  suting  when  the  interro- 
gatories (if  any)  were  lodged  by  the  party  moving  to  respite 
publication^  shall  be  produced  to  the  Court,  and  also  an  affidavit 
by  the  solicitor  of  the  party  seeking  to  respite  publication,  stating 
for  the  satisfaction  of  the  Court  the  reasons  why  interrogatories 
were  not  lodged  (if  such  be  the  fact),  or  why  the  witnesses  were 
not  examined  upon  interrogatories  lodged,  or  why  the  interroga- 
tories were  not  sooner  lodged,  as  the  case  may  be  ;  and  that  die 
application  is  not  made  for  delay ;  and  also  that  the  solicitor  is 
advised  and  believes  that  the  intended  examination  is  material  to 
the  case  of  his  client.  Irish  General  Orders,  Nov.  1834,  No. 
CXX. 

Where  plaintiff  or  defendant  shall  ground  any  motion  or  peti- 
tion on  an  affidavit  of  material  witnesses  to  examine,  whereby  to 
gain  longer  time  to  examine,  such  affidavit  shall  not  only  contain 
the  names  of  the  chiefest  of  such  witnesses,  but  the  points  on 
which  such  witnesses  are  desired  to  be  examined,  in  order  that 
the  Court  may  see  whether  such  points  be  nmterial  to  be  exa- 
mined, and  whether  before  or  after  the  hearing,  to  the  end  that 
all  delays  heretofore  occasioned  by  unnecessary  examination 
may  be  avoided  for  the  future.  General  Order  of  Lord  Jefferies, 
26th  October,  1685. 

Order  19  (after  amendment).—  "  That  the  time  which  occurs 
"  between  the  last  seal  after  Trinity  term  and  the  first  seal  before 
<<  Michaelmas  term,  and  between  the  last  seal  after  Michaelmas 
**  term  and  the  first  seal  before  Hilary  term,  shall  not  be  reckoned 
**  in  the  computation  of  time  which  is  allowed  to  a  party  for  amend- 
**  ing  any  bill,  for  filing,  delivering  or  referring  exceptions  to  any 
**  answer,  or  for  obtaining  a  Master's  report  upon  any  exceptions." 

Should  either  of  these  periods  intervene  before  the  expiration 
of  the  eight  days,  which  the  defendant  has  under  the  5th  Order 
for  submitting  to  exceptions  filed  to  his  answer  for  insufficiency, 
it  must  not  be  reckoned  in  the  compuution  of  such  eight  days. 
Perry  v.  Walker,  M.  R.  January,  1837. 
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Although  no  exceptions  be  taken,  yet  these  intervals  are  to  be  ^pnl,  1828. 
excluded  in  computing  the  two  mouths,  at  the  end  of  which  the  amMndms^). 
answer  is  to  be  deemed  sufficient. — The  answer  was  filed  in  the 
early  part  of  November,  ISdl,  and  no  exceptions  having  been 
taken,  and  more  than  four  months  having  elapsed  since  the  filing 
of  the  answer,  the  defendant  moved  to  dismiss  for  want  of  pro- 
secution. The  motion  was  refused  as  premature,  inasmuch  as, 
rejecting  the  Christmas  holidays,  the  four  months  were  not 
complete.    Anon.  V.  C.  March,  ISS2, 

The  student  will  remark  that  here  the  Christmas  vacation  in- 
tervened before  the  two  months,  at  the  end  of  which  the  answer 
was  to  be  deemed  sufficient,  had  expired. 

So  Aitamey^General  v.  Jonet,  5  Simons,  246. 

The  answer  having  become  sufficient,  these  intervals  are  not 
to  be  excluded  in  computing  the  two  months,  at  the  end  of  which 
the  defendant  is  at  liberty  to  dismiss  for  want  of  prosecution. — 
The  answer  was  filed  about  seven  weeks  before  the  last  seal 
after  Trinity  term,  1835,  and  no  exceptions  having  been  taken, 
the  defendant  moved  in  the  beginning  of  1896  to  dismiss  for 
want  of  prosecution ;  the  motion  was  opposed,  inasmuch  as,  re- 
jecting the  long  and  the  Christmas  vacations,  the  four  months  were 
not  complete.  The  Court  said  the  answer  had  become  sufficient 
in  the  beginning  of  November,  omitting  the  long  vacation ;  that 
the  long  vacation  must  undoubtedly  be  rejected  as  intervening 
in  the  period  for  filing,  delivering  or  referring  exceptions  to  the 
answer,  or  for  obtaining  the  Master's  report  upon  any  such  ex- 
ceptions; but  it  was  quite  a  different  question  whether  the 
Christmas  vacation  was  to  be  rejected ;  that  there  was  nothing 
in  the  orders  for  shutting  out  the  long  or'  Christmas  holidays,  if 
the  same  intervened  not  in  the  two  months  for  delivering  excep- 
tions to  the  answer  mentioned  in  the  4th  Order,  but  in  the  two 
months  succeeding  the  time  when  the  answer  was  to  be  deemed 
sufficient  mentioned  in  the  16th  amended  order.  The  plaintiff 
was  compelled  to  undertake  to  speed  the  cause.  Marriott  v. 
Tarpley,  V.  C.  March,  1836 ;  S.  C.  8  Simons,  18. 

Computation  where  no  seal  before  the  term. — Order,  January, 
1835,  referring  exceptions  to  answer  for  insufficiency  to  tlie 
Master.  No  report  obtained.  Special  order  of  the  Court  27th 
October,  notwithstanding  the  lapse  of  time,  again  referring  the 
exceptions  to  the  Master;  the  Court  having  sat  prior  to 
Michaelmas  term  to  dispose  of  arrears  of  business,  but  there 
having  nevertheless  been  no  seal  before  Michaelmas  term.  First 
day  of  term  2d  November.     Master  on  the  16th  November  en« 
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April,  1828.     larged  the  time  for  making  his  report.    Question,  from  what  day 

^^  dLlo'*^  ^^^  fortnight  for  procuring  the  Master's  report,  or  within  which 

and  Ordert  2*3    the  Master  was  bound  to  certify  a  further  time  was  necessary, 

^^^  ^'       ought  to  begin  to  run.    Determined  the  fortnight  began  to  ran 

only  from  the  first  day  of  term,  there  having  been  no  seal  prior 

to  the  term.    Angell  v.  Wescmnbe,  1  Mylne  &  Craig,  48. 

Eflect  of  the  As  the  long  and  Christmas  vacations  are  not  reckoned  in  the 

19th  Order  ex-    computation  of  time  allowed  for  amendimr  a  bill,  but  there  is 

cludine the  lone        .\  ,  ,    ,  ,         ?  .      , 

and  Christmat    nothmg  to  prevent  the  same  bemg  reckoned  ra  the  computation 

vacatiopg  in       q£  iY^q  ^^q  months  after  the  answer  has  become  sufficient,  at  the 

time^to  amend,    ^^^  ^^  which  a  defendant  may  move  to  dismiss,  it  is  plain  that 

bat  not  the  lime  prior  to  the  26th  Order  of  December,  18SS,  a  defendant  might 

occasionally  have  been  in  a  situation  to  dismiss,  although  the  six 

weeks  allowed  the  plaintiff  for  amending  his  bill  with  reference 

to  the  answer  of  such  defendant  were  not  expired.    Thus,  if  the 

answer  had  become  sufficient  on  the  day  of  the  last  seal  after 

Trinity  term,  the  defendant  would  have  been  entitled  to  move  to 

dismiss  at  the  first  seal  before  Michaelmas  term,  (supposing 

such  seals  to  fall  about  the  usual  periods) ;  and  yet  under  the 

19th  Order  the  plaintiff  would  have  six  weeks  from  that  seal  for 

amending  the  bill.     See  post,  pages  459  and  460. 

Notwithstanding  the  26th  Order  of  December,  188S,  it  may 

still  happen,  where  there  are  several  defendants  not  answering 

together,  and  a  defendant  is  not  the  last  defendant  answering, 

that  he  will  be  in  a  situation  to  move  to  dismiss,  although  by 

reason  of  some  other  defendant  not  having  put  in  a  sufficient 

answer^  or  of  six  weeks  not  having  elapsed  since  the  answer  of 

such  other  defendant  was  to  be  deemed  sufficient,  the  time 

allowed  to  the  plaintiff  for  amending  his  bill  has  not  expired. 

See  post,  pages  459  and  460. 


Order  23, — **  That  the  order  nisi  for  dissolving  the  common 
<'  injunction  may  be  obtained  upon  petition  as  well  as  by  motion, 
"  and  that  every  such  order  be  served  two  days  clear  at  least 
''  before  the  day  upon  which  cause  is  to  be  shown  against  dis- 
<'  solving  the  injunction." 

It  should  be  served  too  before  the  plaintiff  has  delivered  ex- 
ceptions to  the  answer.     Hones  v.  Howes^  1  Beavan,  197. 


Order  28. — ''  That  where  a  plaintiff  obtains  a  decree  with 
*<  costs,  there  the  costs  occasioned  to  the  phiintiff  by  the  insuffi- 
<«  ciency  of  the  answer  bf  any  defendant  shall  be  deemed  to  be 
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**  part  of  the  plaintiflTB  costs  in  the  cause ;  such  sum  or  sums     Afnil,  1828. 
"  being  deducted  therefrom  as  were  paid  by  the  defendant,  ac-  <>''<^»^8^3^ 
'^  cording  to  the  course  of  the  Courts  upon  the  exceptions  to  the 
*'  said  answer  being  submitted  to  or  allowed." 

The  Court  in  dealing  with  the  costs  of  several  insufficient  an- 
swers, may,  if  it  shall  see  occasion,  notwithstanding  this  order, 
direct  immediate  taxation  and  payment  of  the  full  amount  of 
costs  beyond  the  amount  given  immediately  according  to  the 
course  of  the  Court.  The  28th  Order  is  meant  to  apply,  sup- 
posing the  question  of  such  extra  costs  not  to  have  been  dis- 
posed of  by  the  Court  incidentally  to  any  proceedings  before  it, 
or  by  the  Master  in  virtue  of  the  i9th  Order  of  December,  189S. 
Pooie  V.  Gordon,  V.C.  March,  1839. 


Order  31. — "  That  upon  the  allowance  of  any  plea  or  demurrer 
''  the  plaintiff  or  plaintiflfs  shall  pay  to  the  defendant  or  defend- 
**  ants  the  taxed  costs  thereof;  and  when  such  plea  or  demurrer 
"  is  to  the  whole  bill,  the  further  taxed  costs  of  the  suit  also ; 
**  unless  in  the  case  of  a  plea,  the  plaintiff  or  plaintiffs  shall 
"  undertake  to  reply  thereto,  and  then  the  costs  shall  be  reserved ; 
**  or  unless  the  Court  shall  think  fit  to  make  other  order  to  the 
"  contrary." 

If  the  plaintiff  sets  down  the  plea,  but  afterwards  moves  to 
take  it  out  of  the  paper  and  to  amend  the  bill,  he  must  equally 
pay  the  taxed  costs  of  the  plea.    Jones  v.  Watiier^  4  Simons,  128. 

By  No.  XX.  of  the  General  Orders  of  the  Court  of  Chancery 
in  Ireland,  November,  1834,  where  a  demurrer  extending  to  the 
whole  bill  is  deemed  allowed,  the  plaintiff,  unless  otherwise  spe- 
cially ordered,  pays  the  defendant  the  costs  of  the  demurrer, 
and  of  all  proceedings  thereon,  to  be  taxed  by  the  Master;  and 
the  bill  stands  dismissed,  as  far  as  regards  the  defendant  de- 
murring, with  the  further  costs  of  suit  to  be  taxed  by  the  Master, 
unless  within  ten  days  from  the  allowance  of  the  demurrer  the 
plaintiff  amends  the  bill;  and  by  No.  XXI.  of  the  same  Orders, 
where  a  plea  is  allowed  by  order  made  upon  hearing,  the  plain- 
tiff pays  the  defendant  all  costs  incurred  by  him  subsequently  to 
the  setting  down  thereof  for  hearing,  unless  the  Court  makes 
order  to  the  contrary ;  such  costs  to  be  taxed  by  the  Master. 

See  Lord  Loughborough's  Order  of  6th  February,  1794 ;  also 
in  Ireland  Lord  Redesdale's  Order  of  the  13th  February,  1804. 

VOL.  I.  F   F 
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April,  1826.        Ordee  32. — "  That  upon  the  overruling  of  any  plea  or  demur- 

— 1  ''  rer  the  defendant  or  defendants  shall  pay  to  the  phiintifli  the 

**  taxed  costs  occasioned  thereby,  unless  the  Court  shall  make 
**  other  order  to  the  contrary." 

When  a  demurrer  ore  tenus  is  allowed,  but  the  demurrer  on 
record  is  overruled,  the  defendant  must  pay  to  the  pbuntiff  the 
taxed  costs  of  the  demurrer  on  record.  Mortmer  v.  Fraatr^ 
2Mylne&Craig,  173. 

By  the  Collection  of  Orders  of  the  Commonwealth  Commis- 
sioners, 1649^  title  "  Pleas  and  Demurrers,"  and  by  Lord  Cla- 
rendon's Orders,  May,  1661,  title  "Pleas  and  Demurrers,"  if 
any  cause  of  demurrer  shall  arise  and  be  insisted  on  at  the  debate 
of  the  demurrer  more  than  is  particularly  alleged,  yet  the  de- 
fendant shaU  pay  the  ordinary  costs  of  overruling  a  demurrer  if 
those  causes  which  are  particularly  alleged  be  disallowed ;  al- 
though the  bill  in  respect  of  that  particular  so  newly  alleged 
shall  be  dismissed  by  the  Court. 

And  by  No.  20  of  Primate  Boyle's  Rules  and  Orders,  No- 
vember, 1685,  regulating  the  Court  of  Chancery  in  Ireland,  if  all 
the  causes  of  demurrer  expressed  be  disallowed,  and  yet  the  de« 
murrer  shall  be  allowed  for  some  other  cause  not  expressed  in  the 
demurrer,  in  that  case  the  defendant  shall  nevertheless  pay  costs. 

By  analogy  to  this  order  a  witness,  whose  demurrer  to  interro- 
gatories is  overruled,  must  pay  the  taxed  costs  of  the  demurrer. 
Sawyer  v.  Birchmore,  3  Mylne  &  Keen,  572. 


Order  40. — "  That  the  penal  sum  in  the  bond  to  be  given  as 
"  a  security  to  answer  costs  by  any  plaintifT  who  is  out  of  the  ju- 
"  risdiction  of  the  Court,  be  increased  from  forty  pounds  to  one 
"  hundred  pounds." 

One  of  the  defendants  in  an  interpleading  suit  considered  as  a 
plaintiff  within  the  meaning  of  the  order.  Smtk  v.  Hammond,  6 
Simons,  10,  15. 

Plaintiff  permitted,  instead  of  giving  a  bond,  to  pay  IZOL  into 
Court,  the  extra  20/.  being  designed  to  bear  the  expense  of 
bringing  the  money  into  Court  and  of  getting  it  out  again.  CRffe 
V.  Wilkinson,  4  Simons,  122. 

By  analogy  to  this  order,  the  rule  has  been  laid  down  that  a 
bond  in  the  penal  sum  of  100/.  should  be  given  in  other  cases 
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where  security  for  coats  is  required,  as  where  no  information  can  April,  I8S8. 

be  obtained  as  to  the  place  of  a  pkintifT's  residence,  &c.   Baiiey  ^4^'^  4/^' 

V.  Gundry^  1  Keen,  53.  *- 


Order  41. — *'  That  the  deposit  upon  exceptions  to  a  Master's 
<'  report  shall  be  increased  to  10/.,  to  be  paid  to  the  adverse  party 
'*  if  the  exceptions  are  overruled  ;  in  which  case  the  exceptant 
"  shall  also  pay  the  further  taxed  costs  occasioned  by  such  excep- 
"  tions,  unless  the  Court  shall  otherwise  order ;  but  in  case  the 
"  exceptant  shall  in  part  succeed,  the  deposit  shall  be  dealt  with, 
"  and  costs  shall  be  paid,  as  the  Court  shall  direct." 

Cases  where  the  exceptant  succeeded  in  part  only  ;  Whitton  v. 
Peacock,  3  MyUie  &  Keen,  325 ;  and  Ward  v.  Btzhugh,  7  Si- 
mons, 42. 

See  Collection  of  Orders  of  the  Commonwealth  Lords  Com- 
missioners, 1649,  title  "  Masters/'  and  also  Lord  Clarendon's 
Orders,  May,  1661,  title  «<  Masters." 


Order  42. — "  That  the  deposit  upon  every  petition  of  appeal 
''  or  rehearing  be  increased  to  20/.,  to  be  paid  to  the  adverse  party 
"  when  the  decree  or  order  appealed  from  is  not  varied  in  any 
"  material  point,  together  with  the  further  taxed  costs  occasioned 
"  by  the  appeal  or  rehearing,  unless  the  Court  shall  otherwise 
"  order." 

Appeal  dismissed,  and  yet  the  deposit  ordered  to  be  returned 
to  the  appellant.  Rattenbury  v.  FaUon^  1  Reports  tempore 
Brougham,  60,  64. 

See  Lord  Keeper  Wright's  Order  of  30th  April,  1701,  and 
Lord  Loughborough's  Order  of  7th  February,  1794;  also,  in 
Ireland,  Lord  Jocelyn's  Order  of  7th  July,  1752. 


Ordbr  44. — <*  That  whenever  a  person  who  is  not  party  ap- 
<*  pears  in  any  proceedings  either  before  the  Court  or  before  the 
'<  Master,  service  upon  the  solicitor  in  London,  by  whom  such 
'*  party  appears,  whether  such  solicitor  act  as  principal  or  agent, 
"  shall  be  deemed  good  service,  except  in  matters  of  contempt  re- 
'•^  quiring  personal  service." 

This  order  does  not  apply  to  respondents  to  a  charity  petition. 
(52  Geo.  3,  c.  101.)     Re  Willaughby's  Charity,  6  Simons,  18. 
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O^'i?  &^*        Ordee47.— "  Tbat  every  application  for  the  new  trial  of  any 

'  "  issue  at  law  directed  by  a  judge  of  this  Court  be  first  made  to 

**  the  judge  who  directed  such  issue." 

The  judge  who  directed  the  issue  having  been  promoted  to 
another  branch  of  the  Court,  the  application  for  the  new  trial 
must  be  made  to  his  successor.  Footner  v.  Figes,  2  Simons^  319. 
Notice  of  motion  for  new  trial  given  before  the  Lords  Com- 
missioners, on  the  ground  that  an  order  of  the  Vice-Chancellor 
directing  an  issue  had  upon  an  appeal  been  affirmed  by  the  Lord 
Chancellor.  The  Lords  Commissioners  refused  to  hear  the 
motion,     ff^ard  v.  Pom/ret^  June,  1835. 


Ordee  51.—"  That  at  the  time  appointed  for  considering  the 
"  matter  of  a  decree  or  order,  the  Master  shall  proceed  to  regu- 
''  late,  as  far  as  may  be,  the  manner  of  its  execution :  as  for 
**  example,  to  state  what  parties  are  entitled  to  attend  future 
"  meetings,  to  direct  the  necessary  advertisements,  and  to  point 
"  out  which  of  the  several  proceedings  may  be  properly  going 
"  on  pari  passu,  and  as  to  what  particular  matters  interrogatories 
*'  for  the  examination  of  the  parties  appear  to  be  necessary ; 
«  and  whether  the  matters  requiring  evidence  shall  be  proved 
"  by  affidavit  or  by  examination  of  witnesses ;  and  in  the  latter 
"  case,  if  necessary,  to  issue  his  certificate  for  a  commission ; 
''  and  if  the  Master  shall  think  it  expedient  so  to  do,  he  shall 
*'  then  fix  a  certain  time  within  which  the  parties  are  to  take  any 
"  certain  proceeding  or  proceedings  before  him." 

Exception  allowed  to  the  Master's  report  as  founded  on  affi- 
davits, the  Master  not  having,  at  the  time  appointed  for  con- 
sidering the  matter  of  the  decree,  come  to  a  decision  that  the 
matters  requiring  evidence  should  be  proved  by  affidavit. — ^Tbe 
Court  said  that  it  was  the  duty  of  the  Master  when  he  took  into 
consideration  the  matter  of  the  decree  in  pursuance  of  the  war- 
rant taken  out  by  the  solicitor  bringing  in  the  same,  to  come  to 
a  formal  determination  in  reference  to  evidence  as  to  whether 
recourse  should  be  had  to  affidavits,  or  whether  witnesses  should 
be  examined ;  and  if  the  Master  came  to  no  determination,  then 
affidavits  could  not  be  used  except  by  consent,  any  more  than 
they  could  have  been  used  before  the  new  orders  were  passed. 
GibU  V.  Payne^  V.  C.  December,  1833 ;  S.C.^  Simons,  554. 

Woodrofe  v.  Tttiertm,  8  Simons,  238. 
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Order  56. — **  That  where  the  party^,  actually  prosecuting  a  April,  1828. 
'•  decree  or  order,  does  not  proceed  before  the  Master  with  due  Orders  66  S^  60. 
"  diligence,  then  the  Master  shall  be  at  liberty,  upon  the  appli- 
"  cation  of  any  party  interested,  either  as  a  party  to  the  suit,  or 
'*  one  who  has  come  in  and  established  his  claim  before  the  Master 
'*  under  the  decree  or  order,  to  commit  to  him  the  prosecution  of 
"  the  said  decree  or  order ;  and  from  thenceforth  neither  the 

party  making  default,  nor  his  solicitor,  shall  be  at  liberty  to 
"  attend  the  Master  as  the  prosecutor  of  the  said  decree  or 
"  order." 

Master's  judgment  not  final.     fTj/tUt  v.  Sadier,  5  Simons,  450. 


No.  CXLVII.  of  the  General  Orders  of  the  Irish  Court  of 
Chancery,  November,  1834,  answers  to  this.  Upon  that  see  Bid* 
dulph  V.  Fttzgeraldt  1  Sausse  &  Scully,  434. 


(I 


Order  60. — *<  That  where  by  any  decree  or  order  of  the  Court, 
"  books,  papers,  or  writings  are  directed  to  be  produced  before 
'*  the  Master  for  the  purposes  of  such  decree  or  order,  it  shall 
"  be  in  the  discretion  of  the  Master  to  determine  what  books, 
**  papers,  or  writings  are  to  be  produced,  and  when  and  for  how 
**  long  they  are  to  be  in  his  office  ;  or  in  case  he  shall  not  deem 
**  it  necessary  that  such  books,  papers,  or  writings  should  be 
"  left  in  his  office,  then  he  may  give  directions  for  the  inspection 
"  thereof  by  the  parties  requiring  the  same,  at  such  time  and  in 
'*  such  manner  as  he  shall  deem  it  expedient.*' 

This  order  applies  to  decrees  and  orders  made  before,  as  well 
as  to  those  made  after,  the  date  of  the  new  orders.  Re  Z/aii- 
tmant,  4*c.  Parishes,  1  Russell  &  Mylne,  25. 

No  necessity  for  altering  the  usual  language  of  decrees  and 
orders,  which  extends  to  all  books,  papers,  and  writings ;  but 
the  terms  of  the  particular  decree  or  order  being  general  and 
roost  comprehensive,  the  Master  is  nevertheless  to  exercise  the 
discretion  given  him  by  the  60th  order.     Ibidem. 

An  order  to  produce  documents  involves  an  order  to  leave 
them.     Shirley  v.  Lord  Ferrers^  1  Mylne  &  Craig,  304. 

Question  as  to  the  Master's  power  where  books,  papers,  and 
writings  are  in  the  hands  of  the  clerk  in  court. — The  defendant 
had  under  an  order  left  in  the  hands  of  his  clerk  in  court  various 
deeds,  documents,  and  writings.  By  the  decree  the  plaintiff  and 
defendant  were  ordered  in  the  usual  way  to  produce  all  deeds, 
books,  papers,  and  writings,  as  the  Master  should  direct.    Upon 
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^SUl  ^^«*     ^  wamnt  being  taken  out  before  the  Master*  Rquiring  the  de- 
^^.       fendant  to  produce  and  leave  in  the  Matter's  Office  all  deeds,  &c 

in  his  pOMession,  he  made  an  affidavit  that  he  had  none,  the  same 

having  been  deposited  as  aforesaid  with  his  derk  in  oourL  There- 
upon a  motion  was  made  that  the  deeds,  documents,  and  writings, 
deposited  in  the  hands  of  the  clerk  in  court,  might  be  left  in  ^e 
Master's  Office,  which  was  ordered  according;  the  Court, 
after  reference  to  the  statement  contained  in  Mr.  Sidney  Smith's 
Chancery  Practice,  vol.  i.  p«  666,  2d  edit.,  avoiding  to  express 
any  decided  opinion,  whether  the  clerk  in  court  would  be  jus- 
tified in  oomplyiii^  with  a  direction  of  the  Master  upon  the 
subject  given  under  the  authority  of  the  60th  Order.  Glooer  v. 
WUUam,  M.  R.  June,  1838. 

The  Masters  are  in  the  habit  of  delivering  out  the  books, 
papers,  and  writings  left  in  their  offices,  upon  an  undertaking 
that  the  same  be  brought  back  within  a  proper  time.  New  v. 
Farmer,  M.  R.  March,  1859, 


Order  61.—**  That  all  parties  accounting  before  the  Master 
"  shall  bring  in  their  accounts  in  the  form  of  debtor  and  creditor, 
*'  and  any  of  the  other  parties  who  shall  not  be  satisfied  with  the 
**  accounts  so  brought  in,  shall  be  at  liberty  to  examine  the  ac- 
"  counting  party  upon  interrogatories,  as  the  Master  shall  direct.** 

Although  the  order  is  imperative,  yet  a  party  having  ac- 
quiesced in  the  accounts  being  brought  in  according  to  the  old 
form,  cannot  afterwards  be  permitted  to  turn  round  and  insist 
that  all  the  proceedings  before  the  Master  shall  be  set  aside. 
Weak  V.  Bice,  M.  R.  November,  1834. 


Order  62. — "  That  all  such  accounts,  &c." 

Question  at  what  rate  per  folio  such  accounts  ought  to  be 
charged  under  the  schedule  of  fees  to  be  received  by  the  Masters 
and  their  clerks  referred  to  in  the  34th  Order  of  December,  1833. 
Attorney 'General  v,  Lubbock,  1  Mylne  &  Craig,  264. 

See  now  the  first  Schedule  of  Fees  annexed  to  the  Order  of 
the  23d  February,  1837. 


Order  69. — "  That  the  Master  shall  have  power  at  his  discre- 
*'  tion  to  examine  any  witnesses  viv&  voce ;  and  in  such  case  the 
"  subpoena  for  the  attendance  of  the  witness  shall,  upon  a  note 
"  firom  the  Master,  be  issued  from  the  Subpoena  Office;  and  that 
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**  the  evidence  upon  each  vivA  voce  examination  shall  be  taken    April,  1828. 
•*  down  by  the  Master  or  by  the  Master's  clerk  in  his  presence,    ^^itsi^and' 
"  and  preserved  in  the  Master's  office,  m  order  that  the  same  Order  82,  (2^o- 
"  may  be  used  by  the  Court  if  necessary.'*  '  vmbtr,  1831). 

The  Master,  after  the  preparation  of  his  report  in  pursuance 
of  the  warrant  taken  out  for  that  purpose  (see  Order  67),  cannot, 
although  for  his  own  satisfaction  only,  examine  a  witness  vivft 
voce.     Trotter  v.  Trotter,  5  Simons,  983. 

See  Order  of  Lord  Jefferies  of  ftSd  June,  1687,  as  to  exami« 
nation  of  witnesses  before  the  Master  upon  interrogatories. 


Oedbr  73. — **  That  if  any  party  wishes  to  complain  of  any 
"  matter  introduced  into  any  state  of  facts,  affidavit,  or  other  pro- 
"  ceedings  before  the  Master^  on  the  ground  that  it  is  scandalous 
'<  or  impertinent,  or  that  any  examination  taken  in  the  Master's 
"  office  is  insufficient,  he  shall  be  at  liberty,  without  any  order 
"  of  reference  by  the  Court,  to  take  out  a  warrant  for  the  Master 
^'  to  examine  such  matter,  and  the  Master  shall  have  autho- 
"  rity  to  expunge  any  such  matter  which  he  shall  find  to  be 
**  scandalous  or  impertinent." 

Two  contemporaneous  warrants,  the  one  for  the  Master  to 
consider  whether  the  examination  was  impertinent,  the  other  to 
conander  whether  the  same  was  insufficient.  '  The  warrant  for 
insufficiency  not  a  waiver  of  the  warrant  for  impertinence.  Rowley 
V.  Adamsy  8  Simons,  205. 

If  the  Master  shall  find  the  matter  objected  to  not  to  be  imper- 
tinent^ prolix,  or  scandalous,  his  decision  thereon  shall  be  final, 
and  without  any  appeal.  Irish  General  Orders,  November,  1 834, 
No.  CLXVIII.       

Order  78.—"  That  such,  &c."  HarrU  v.  Harrwmj  2  Simons, 
431. 


Order  8L— '<  That  such,  &c."    Leith  v.  WUdmany  3  Simons, 
101. 


Order  82,  November,  1831. — ^  Whereas  the  present  practice 
^  that  causes  can  only  be  entered  for  hearing  during  the  time  of 
"  term,  and  that  the  subpoena  ad  audiendum  judicium  can  only 
"  be  then  returnable,  ia  productive  of  great  delay  and  inconve- 


440 


CASES  IN  CHANCERY, 


Order  ^2,  (No. 
vember,  1831). 


*'  niencei  it  is  further  ordered,  that  henceforth  causes  may  be 
"  set  down  for  hearing,  and  the  subpoena  ad  audiendum  judicium 
«  served  and  returnable  any  day  as  well  out  of  as  in  term." 

Publication  passed  in  Trinity  term,  18d7|  which  ended  the  12th 
June  :  and  subpoena  to  hear  judgment  was  served  the  26th  June, 
and  was  under  this  order  made  returnable  the  12th  July :  bat 
the  cau^e  being  in  the  cause-book  for  Trinity  Term,  it  was  in* 
sisted  that  the  practice  had  been  violated,  which  prohibiu  a 
cause  being  set  down  to  be  heard  in  the  same  term  in  which 
publication  passes.  But  the  Court  said  that  the  Book  of  Causes, 
though  called  for  the  sake  of  convenience  the  Cause-Book  of 
Trinity  Term,  was  in  fact  the  Book  of  Causes  for  Trinity  Term 
and  the  sittings  afVer  it.  Turner  v.  Hiichon,  2  Mybe  &  Craig, 
710  ;  S.  C.  1  Keen,  814. 


Orders  i  ^  3. 


Addition  to  note, 
Sangar  v.  Gar" 
diner,  ante, 
p.  265. 


December,  1833. 

Order  1. — '*  Forms  of  Subpoenas,  &c." 

The  new  orders  do  not  affect  the  practice  as  to  the  cases  in 
which  a  subpoena  for  costs  ought  to  issue.  It  ought  not  there- 
fore to  issue  against  a  person  not  a  party  to  the  cause.  Anon. 
V.  C.  May,  1834.     See  Sangar  v.  Gardiner,  ante,  page  262. 

In  the  first  note  to  that  case,  page  *365,  mention  should  have 
been  made  of  the  General  Order  of  the  Court  of  Exchequer, 
28  February,  1832,  (Younge,  389,)  by  which  it  is  ordered,  that 
in  all  cases  where  the  subpoena  for  costs  issues,  such  subpoena 
shall  direct  the  costs  to  be  paid  to  the  parties,  or  to  the  bearer 
of  the  writ ;  and  that  it  shall  not  be  necessary  for  the  person 
serving  the  subpoena,  and  making  the  demand  of  payment,  to  be 
authorised  by  power  of  attorney  to  make  such  demand. 

This  General  Order  of  the  Court  of  Exchequer  has  evidently 
furnished  the  form  of  our  subpoena  for  costs. 


Order  3. — **  That  the  name,  or  firm,  and  the  place  of  business 
"  or  residence  of  the  solicitor  or  solicitors  issuing  a  subpoena 
"  shall  be  indorsed  thereon ;  and  where  such  solicitors  shall  be 
**  agents  only,  then  there  shall  be  further  indorsed  the  name,  or 
'*  hrm,  and  place  of  business  or  residence  of  the  principal  soli- 
••'  citor  or  solicitors.'* 

Attachment  discharged  with  costs,  the  subpoena  upon  which  it 
was  founded  being  defective  in  the  indorsement.  Bama  v* 
TwcddeU,  V.  C.  May,  1838. 
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Order  4. — *^  That  the  service  of  subpoenas  shall  be  effected  Deember,l9S3. 

'*  by  delivering  a  copy  of  the   writ  and  of  the  indorsement  ^        

*'  thereon,  and  at  the  same  time  producing  the  original  writ ; 
''  and  that  in  all  cases  where  a  subpoena  might  heretofore  have 
'*  been  served  by  leaving  the  body  thereof  at  the  party's  dwelling- 
"  house,  or  otherwise  than  personally,  it  shall  be  sufficient  to 
''  leave  a  copy  of  such  subpoena,  in  the  same  manner  producing 
"  the  original  writ  to  the  person  with  whom  such  copy  shall  be 
"  so  left.'' 

The  Court  said  this  order  had  been  well  considered :  that  it 
was  one  of  the  orders  of  November,  1839,  (a)  in  which  it  was  not 
thought  requisite  to  make  any  change :  that  it  was  well  known 
that  the  leaving  of  the  body  of  a  subpoena  to  appear  at  the  dwell- 
ing-house of  the  defendant  was  good  service,  according  to  the  old 
practice  :  that  the  new  order  substituted  the  leaving  of  a  copy 
accompanied  by  a  production  of  the  original  subpoena  to  the 
person  with  whom  such' copy  was  led :  that  there  was  no  inten- 
tion of  interfering  with  the  former  rules  and  decisions  as  to  what 
could  be  considered  a  defendant's  dwelling  house :  that  the  same 
evidence  would  be  required  upon  that  point  in  a  motion,  where  the 
validity  of  an  attachment  founded  upon  a  service  under  the  new 
order  was  questioned,  as  was  required  previously :  that  it  was 
not  contemplated  that  a  system  of  practice  altogether  novel  should 
be  introduced  :  but  that  those  changes  only  should  be  made  spe- 
cifically pointed  out  by  the  orders :  and  that  it  was  not  for  par- 
ties, because  they  found  an  alteration  in  one  part  of  the  practice, 
to  speculate  upon  an  alteration  in  other  parts  connected  with  it 
*  where  further  alteration  was  not  obviously  and  absolutely  neces- 
sary.    Bkffard  V.  SkeacSf  V.  C.  December,  1838. 

The  plaintiff's  affidavit  of  service  of  subpoena  to  hear  judgment 
upon  the  defendant's  clerk  in  court  should  state,  that  the  copy 
delivered  contained  the  indorsement  as  well  as  the  writ.  Lord 
Jersey  v.  Jenkins,  M.  R.  February,  1836. 

The  affidavit  produced  on  the  part  of  a  defendant,  when 
plaintiff  makes  default  at  the  hearing,  of  the  defendant's  clerk  in 
court  having  been  served  with  a  subpoena  to  hear  judgment, 
should  state  that  the  copy  delivered  contained  the  indorsement 
as  well  as  the  writ.  Bigg  v.  WaUy  L.  C.  December,  1838 ; 
S.  C.  3  Mylne  &  Craig,  505. 


(a)  The  orders  of  the  26th  November,  1833,  are  printed  at  the 
end  of  the  first  volume  of  Mr.  Sidney  Smith's  Chancery  Prac- 
tice, first  edit. 
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^mESmi'I^      The  form  of  an  a£Bdavil  of  the  senrice  of  a  subpceim  to  bear 

jttdgmetit  on  the  defendant's  clerk  in  court  in  Mr.  Sidney  Smith's 

Chancery  Practice,  Vol.  2,  p.  515,  second  edit.,  is  correct.  But 
the  form  of  an  affidavit  of  the  defendant's  clerk  in  cooit  having 
been  served  with  a  subpoena  to  hear  judgment,  ibidem,  page  516, 
is  incorrect. 

It  is  believed,  that  in  Ireland,  with  some  exceptions,  the  leav- 
ing of  a  copy  of  the  subpcena,  after  showing  the  writ,  at  the 
defendant's  usual  place  of  residence,  with  one  of  the  family,  to 
be  given  to  the  defendant,  has  for  more  than  a  century  and  a 
half  been  deemed  good  service.  Archbishop  Boyle's  Rules  and 
Orders,  11th  November,  1685,  No.S. 

In  England,  until  the  passing  of  the  New  Orders,  Bubpoeoas 
were  served  in  the  manner  directed  by  Lord  Garendon's  Orders, 
May,  1661,  title  "  Subpoenas."  See  also  the  Collection  of  Orders 
of  the  Commonwealth  Lords  Commissioners,  1649,  title  **  Pro- 
cess/' as  regards  subpoenas  to  answer  and  subpoenas  to  hear 
judgment. 

Ordbr  9.-— '*  Thai  a  defendant  shall  be  at  liberty,  without 
"  order,  to  sue  out  a  dedimus  to  take  his  plea,  answer  or  de* 
*'  murrer,  (not  demurring  alone)  in  the  country  on  giving  two 
"  days'  notice  to  the  plaintiflfs  clerk  in  Court  to  give  commis- 
'*  sioners'  names  to  see  the  same  taken,  and  in  default  thereof  the 
''  defendant  shall  be  at  liberty  to  sue  out  the  same,  directed  to  his 
*'  own  commissioners ;  and  in  case  of  severe  illness  or  bodily 
'*  infirmity,  whereby  a  defendant  resident  not  less  than  four ' 
<*  miles  from  LincoLn's-Inn  Hall  shall  be  rendered  unable  to 
^  travel  or  leave  home,  be  shall,  upon  afiidavit  first  made  thereof 
**  and  duly  filed,  be  entitled  to  such  dedimus  as  aibresnid,  on 
**  such  notice  first  given  as  hereinbefore  directed." 

The  defendant  may,  if  he  pleases,  have  a  commission  to  take 
his  answer  in  the  form  of  the  common  or  ordinary  dedimus. 
There  is  no  imperative  form  fi>r  these  commissions  as  there 
is  for  subpoenas.  But  the  defendant  has  not  the  additional  time 
for  suing  out  his  dedimus,  which  in  the  old  practice  was  tech- 
nically caUed  '*  craving  the  dedimus."  (See  the  3rd  Order  at 
April,  1828)  ;  Anon.  V.  C.  February,  1835. 

A  dedimus  to  take  an  answer  only  does  not  authorise  the 
commissioners  to  take  a  demurrer  and  answer.  Tomlimom  v.  fioM- 
aerloa,  M.  R.  February,  1836 ;  S.C.I  Keen,  9. 
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Okdee  10. — "That  in  every  cause  the  defendant  shall,  after  D»Mmter,  1839. 
"  appearance  and  without  order,  be  allowed  eight  weeks  in  a  town  O^^^^O- 
'*  cause,  and  ten  weeks  in  a  country  cause,  to  plead,  answer  or  de- 
*'  mur,  not  demurring  alone,  to  any  original  or  supplemental  bill, 
«<  or  any  biU  of  revivor  to  which  an  answer  is  required ;  and  five 
"  weeks  in  a  town  cause  and  seven  weeks  in  a  country  cause,  to 
"  plead,  answer  or  demur,  not  demurring  alone,  to  any  amended 
**  bill  to  which  the  plaintiff  shall  require  an  answer ;  but  that 
'*  twelve  days  only  shall  be  allowed  a  defendant  to  demur  to  any 
"  original,  amended,  or  supplemental  billj  or  bill  of  revivor.  And 
**  ip  every  cause  for  an  injunction  to  stay  proceedings  at  law, 
'*  if  the  defendant  do  not  plead,  answer  or  demur  to  the  plaintiff's 
"  bill  within  eight  days  after  appearance,  the  plaintiff  shall  be 
'*  entided,  as  of  course  upon  motion,  to  such  injunction ;  and  if  the 
'*  defendant  shall  not  within  eight  days  after  appearance  to  a  bill 
"  of  revivor  show  cause  by  plea,  answer  or  demurrer  filed,  the 
"  plaintiff  shall  be  entided,  as  of  course  upon  motion  or  petition, 
'*  to  the  common  order  to  revive ;  which  order  shall  recite  aa  the 
"  ground  for  granting  the  same  that  the  time  limited  by  tbe  Court 
"  to  show  cause  against  reviving  the  suit  lias  expired." 

The  orders  made  in  immediate  pursuance  of  the  statute 
for  regulating  the  practice  and  proceedings  of  the  Court,  (8  &  4 
Will.  4,  c.  94,)  and  which  orders  (dated  the  26th  November, 
1833  (a)),  were  revoked  a  month  after  the  same  were  passed, 
said  nothing  whatever  as  to  the  time,  which  a  defendant  should 
be  entitled  to,  for  answering  an  amended  bill.  Those  orders 
fixed  the  time  only  for  answering  an  original  bill,  a  supple- 
mental bill,  and  a  bill  of  revivor.  Tbe  orders  passed  in  De- 
cember, 1833,  and  which  replaced  them,  and  are  stiU  in  force, 
supply  this  defect,  and  fix  the  time  for  answering  an  amended 
bill.  Such  time  is  five  weeks  in  a  town  cause,  and  seven  weeks 
in  a  country  cause.  But  it  is  in  a  case  where  the  plaintiff 
shall  require  an  answer  to  the  amended  bill.  If  no  answer 
is  required,  the  defendant  has  as  of  course  eight  days  only  to 
answer  the  amended  bill.  At  the  end  of  eight  days,  if  the 
defendant  remains  quiet,  the  plaintiff  may  reply  to  the  answer. 
During  those  eight  days,  then,  if  the  amendments  be  such  as 
make  it  expedient  ibr  the  defendant  to  answer  the  same,  he 
should  at  once  put  in  an  answer,  or  at  all  events  go  before  die 
Master  and  obtain  time  to  enable  him  to  put  in  a  fit  answer. 
This  is  provided  for  by  tbe  14th  Order,  between  which  and  the 
10th  there  is  a  perfect  accordance.  Anon.  V.  C.  February,  1834. 

(a)  See  note  page  441. 
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1)eetmb€r,  1833.  Where  the  order  to  amend  a  bill  does  not  require  a  further 
Order  10.  answer,  and  the  defendant  nevertheless  considers  it  expedient  to 
answer  the  amendments,  he  must,  in  the  eight  days  after  the 
amendments  made,  either  answer  gratis,  or  take  measures  to  ob- 
tain an  order  for  time.  Boddmgion  v.  fVoodlof,  V.  C.  November, 
1838.    See  notes  to  the  14th  Order,  post,  page  447. 

Appearance  entered  the  11th  May,  demurrer  filed  before  11 
o'clock  the  morning  of  the  24th.  Demurrer  ordered  to  be  taken 
off  the  file.     Boys  v.  Morgan,  V.C.  May,  1838. 

After  the  twelve  days  allowed  for  demurring  had  expired,  the 
defendant  referred  the  biU  for  scandal  and  impertinence,  and  bill 
being  found  both  scandalous  and  impertinent,  he  within  twelve 
days  from  the  scandalous  and  impertinent  matter  being  ex- 
punged, filed  a  demurrer.  Motion  to  take  the  demurrer  off  the 
file  as  irregularly  filed  was  refused  with  costs.  Nedby  v.  Nedby^ 
V.  C.  February,  1837  ;  S.  C.  8  Simons,  334. 

The  day  on  which  notice  of  impertinence,  prolixity  or  scandal 
in  the  plaintiff's  bill  is  given,  and  the  period  from  thence  to  and 
including  the  day  on  which  the  rule  to  expunge  is  admitted  by 
the  opposite  six  clerk  [now  clerk  in  the  notice  office]  (see  notes 
to  Order  22,  post,  page,  458,)  shall  not  be  reckoned  in  the  com- 
putation of  time  allowed  to  a  defendant  to  demur,  plead  or  an- 
swer. General  Orders  of  Irish  Court  of  Chancery,  November, 
1834,No.CXClV. 

Eight  days  af^er  appearance  having  elapsed,  and  the  defendant 
not  having  pleaded,  answered  or  demurred,  the  plaintiff  had 
upon  motion  obtained  as  of  course  an  injunction  to  stay  the  de- 
fendant from  proceeding  at  law.  Afterwards  and  within  twelve 
days  from  appearance  the  defendant  put  in  a  demurrer ;  such 
demurrer  held  to  have  been  regularly  filed.  Poole  v.  Mank^ 
7  Simons^  524. 

The  General  Orders  of  the  Irish  Chancery,  November,  1834, 
No.  XVIII.  allow  a  defendant  one  month  from  appearance  first 
entered  with  the  registrar  to  file  a  demurrer  to  the  whole  biU. 


By  the  General  Orders  of  the  Irish  Chancery,  November, 
1834,  No.  LIX.  where  a  bill  is  amended  afVer  demurrer,  plea, 
answer,  exceptions  or  objections,  the  defendant  is  entitled,  with- 
out rule  or  order,  to  one  month's  time  to  plead  or  demur,  and 
also  to  six  weeks'  time  to  answer  the  amended  bill. 
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Injunction  to  stay  proceedings  at  law  obtained  on  the  last  day  Deeemher,  IBZ3. 

of  the  seal,  although  the  eight  days  not  expired  on  the  day  the       Order  10, 

seal  began. — Appearance  entered  the  2d  March,  1886;  seal  the 
8th  March,  and  motions  continued  until  the  11th,  on  which  day 
the  plaintiff  obtained  an  order  for  the  common  injunction  for  de- 
fault of  answer.  The  Court  said  that  the  plaintiff  was  entitled 
to  such  injunction  out  of  term  on  any  day  in  which  motions  were 
made,  wi^out  being  obliged  in  any  case  to  wait  for  the  next  seal. 
Brierley  v.  Wahnsley,  1  Keen,  141. 

A  motion  affecting  the  liberty  of  the  subject  cannot  be  made 
at  a  continuation  of  the  seal,  which  would  have  been  premature, 
if  made  at  the  commencement  of  the  seal.  SajAy  v.  Saxby^ 
V.C.  August,  1834;  S.C.  7  Simons,  140. 

Common  injunction  dissolved  upon  the  coming  in  of  the  an-  Common  in- 
awer,  no  cause  having  been  shown ;  motion  on  notice  for  fresh  ^"*^''°"jSh-ii 
injunction  upon  the  amended  bill  supported  by  affidavit  verifying 
the  amendments,  cannot  be  made  until  the  time  for  answering 
tlie  amended  bill  (five  weeks  in  a  town  cause  and  seven  weeks 
in  a  country  cause)  has  expired.  Lee  v.  Ravenscrqftf  6  Simons, 
474. 

The  Lord  Chancellor  when  lately  consulted  upon  that  part  of 
the  10th  Order  of  December,  1833,  which  relates  to  an  injunc- 
tion for  staying  an  action  at  law,  was  of  opinion,  that  it  only  ap- 
plied to  a  default  in  answering  an  original  bill.  In  the  case  of 
an  amended  bill  plaintiffs  must  proceed  according  to  the  ancient 
practice.    Anon.  V.C.  April,  1836. 

Now  by  the  third  of  the  Orders  of  the  9th  May,  1839,  incase 
the  injunction  to  stay  proceedings  at  law  shall  either  not  have 
been  obtained,  or  having  been  obtained,  shall  have  been  dissolved 
upon  the  merits  stated  in  the  answer,  and  the  plaintiff  shall  afler- 
wards  amend  his  bill,  and  the  defendant  shall  not  plead,  answer, 
or  demur  to  the  amended  bill  within  eight  days  after  appearance, 
the  plaintiff  shall  be  entitled  to  move  for  an  injunction,  upon 
affidavit  of  the  truth  of  the  amendments. 

Some  General  Orders  passed  in  Ireland  in  the  last  century 
indicate  here  some  variations  from  the  English  practice;  the 
same  will  be  pointed  out  in  a  subsequent  part  of  these  reports. 

This  order  does  not  interfere  with  the  plaintiff's  right  to  the 
common  injunction  for  want  of  appearance.  If  the  defendant 
does  not  appear  in  four  days  from  his  being  served  with  the  sub- 
poena in  a  town  cause,  and  in  eight  days  in  a  country  cause, 
(see  Ist  Order  of  April,  1828),  the  plaintiff  may  seal  an  attach- 
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J)§eembir,  1833.  ment  for  de&ult  of  appearance,  and  move  at  of  coune  for  the 
Ordm-lO^^  injunction  on  any  day  the  Court  hears  motions.  Unless  in 
term  time  the  order  for  the  injunction  must  be  made  on  a  day 
appointed  for  motions.  Although  the  New  Orders  (2Sd  Order  of 
April,  1828,)  permit  a  defendant  to  obtain  the  order  nisi  for  dis- 
solving the  common  injunction  upon  petition,  it  was  not  thought 
expedient  that  a  plaintiff  should  have  the  same  facility  to  obtain 
the  order  for  the  injunction.  For  a  similar  reason  it  has  not  yet 
been  thought  expedient  to  permit  motions  of  course  for  the 
common  injunction  to  be  made  any  day  the  Court  sits.  ^aoa. 
V.  C.  March,  1834, 

Here  also  some  peculiarities  will  be  found  established  in  the 
Irish  Court  of  Chancery.  Those  peculiarities  merit  fuller  notice 
than  can  now  be  bestowed  upon  them,  and  a  statement  of  them 
must  be  postponed  to  some  future  occasion. 

By  Lord  Bacon's  Ordinances,  January,  1618,  No.  22,  if  upon 
answer  put  in  to  a  bill  to  stay  suits  at  law,  there  was  no  motion 
made  the  same  term,  or  the  next  general  seal  afler  the  term,  to 
continue  the  injunction  in  regard  of  the  insufficiency  of  the 
answer  put  in,  or  in  regard  of  the  matter  confessed  in  the  answer, 
then  the  injunction  was  to  die  and  dissolve  without  any  special 
order.  And  by  the  Collection  of  Orders  of  the  Commonwealth 
Lords  Commissioners,  1649,  title  *^  Injunctions^'*  when  an  in* 
junction  [to  stay  proceedings  at  law]  was  granted  till  answer  and 
further  order,  if  no  order  was  made  within  fourteen  days  afler 
the  answer  duly  filed  in  Court,  for  continuance  of  the  injunction, 
the  same  stood  dissolved  without  further  motion  upon  certificate 
only  of  the  register. 

It  is  worth  notice,  that  although  by  No.  1 7  of  Lord  Bacon's 
Ordinances,  if  in  ordinary  causes  the  plaintiff  had  discontinued 
prosecution  after  all  the  defendants  had  answered  above  the 
space  of  one  whole  term,  the  cause  was  to  be  dismissed  of  course 
without  any  motion ;  yet  that  by  No.  24  of  the  same  ordinances, 
in  causes  where  an  injunction  had  been  obtained  for  stay  of  suits, 
there  must  liave  been  no  prosecution  for  the  space  of  three  terms, 
the  injunction  was  in  that  case  to  fall  of  itself,  without  further 
motion. 

The  defendant  taking  a  commission,  or  sitting  an  attachment 
only,  shall  not  be  a  sufilcient  cause  for  an  injunction.  No 
injunction  shall  be  granted  before  the  hearing  of  the  cause  to 
stay  a  suit  at  law,  but  upon  matter  confessed  in  the  defendant's 
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answer,  &c.    Parliamentary  Ordioances,  1654,  c.  44,  80, 1^7,  28.  Ikembtr,  1833. 

See  Lord  Bacon's  Ordinances,  January,  1618,  No.  22:  the  Col-  ^^^l^'  ^^' 

lection  of  Orders  of  the  Commonwealth  Lords  Commissioners, ' 

1649,  title  *<  Injunctions  ;"  also  their  General  Order  of  the  26th 
November,  1649.  See  too  Lord  Chancellor  Bolton's  Directions, 
1639,  Nos.  6  and  36 ;  and  Primate  Boyle's  Rules  and  Orders, 
November,  1685,  No.  46. 


Order  13. — "  That  the  day  on  which  an  order  for  the  plaintiif 
"  to  give  security  for  costs  is  served,  and  the  period  from  thence 
"  to  and  including  the  day  on  which  such  security  is  given,  shall 
''  not  be  reckoned  in  the  computation  of  the  time  allowed  a  de- 
"  fendant  to  plead,  answer,  or  demur." 

Unless  the  Court  when  the  order  for  security  is  made  shall 
make  any  special  direction  on  the  subject,  which,  under  some 
circumstances  in  bills  to  obtain  an  injunction  to  stay  an  action  at 
law,  it  might  perhaps  be  disposed  to  do,  the  plaintiff  must,  ac- 
cording to  the  usual  practice,  not  only  give  the  defendant's  clerk 
in  court  the  names  of  the  proposed  sureties  in  the  bond,  but 
wait  two  days  to  see  if  any  objection  be  made  to  them.  Taylor 
V.  Bayky,  V.C.  July,  1834. 

The  student  may  perhaps  not  object  to  be  reminded  that  by 
the  Parliamentary  Ordinance  for  limiting  the  jurisdiction  and 
regulating  the  proceedings  of  the  Court  of  Chancery  (1654,  c.  44, 
8.  7),  in  no  cause  was  the  defendant  compelled  to  answer  until 
the  plaintiff  with  one  surety  at  least  had  acknowledged  a  recog- 
nisance before  a  Master  in  ordinary  or  extraordinary,  the  sum 
not  to  be  under  twenty  marks,  conditioned  to  pay  such  costs  to 
the  defendant  in  the  suit,  as  the  Court  of  Chancery  should  award, 
if  they  should  see  cause  to  award  any. 


Order  1 4. — "  That  where  the  plaintiff  obtains  an  order  to 
'*  amend  without  requiring  any  further  answer,  and  shall  amend 
**  the  bill  any  otherwise  than  by  an  alteration  of  dates,  names  or 
"  sums,  or  the  correction  of  clerical  errors  only,  the  defendant 
"  shall  as  of  course  have  eight  days  time  to  consider  whether  it  is 
'*  necessary  for  him  to  answer  the  same,  at  the  end  of  which  time 
"  the  plaintiff  shall  be  at  liberty  to  file  a  replication,  or  set  down 
*'  the  cause  for  hearing  on  bDl  and  answer,  unless  the  defendant 
"  shall  have  previously  served  an  order  for  time  to  answer,  or 
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I>Mfm6er,l83d.  <<  taken  out  and  served  a  warrant  for  time  to  answer  such  amended 

^^  ^^L-  "  bill,  in  which  last  case  the  Master  may  allow  the  defendant  such 

<*  time  (if  any)  for  that  purpose,  as  he  shall  think  fit." 

Order  to  amend,  omitting  to  state  that  no  further  answer 
required. — Order  to  amend  upon  payment  of  20s.  costs  omitted 
to  specify  that  the  plaintiff  did  not  require  a  further  answer,  and 
the  defendant,  expecting  to  be  served  with  a  subpoena  to  answer 
the  amendments,  did  not  appear  to  and  obtain  an  order  for  time 
to  answer  the  amended  bill.  Eight  days  having  elapsed  since 
the  amended  bill  was  filed,  the  plaintiff  filed  a  replication,  but 
the  Court  notwithstanding  gave  the  defendant  six  weeks  to  put 
in  an  answer  to  the  amendments.  Boddmgtou  ▼.  Woodiey,  V.  C. 
November,  1838.  See  notes  to  the  10th  Order,  ante,  page,  443. 
Question  of  surprise  when  by  the  order  the  plaintiff  was  to 
amend  the  defendant's  ofBce  copy,  and  instead,  a  new  ingrossmoit 
being  requisite,  he  paid  20«.  costs. — An  order  to  amend  was 
obtained,  the  plaintiff  requiring  no  further  answer,  and  amending 
the  defendant's  office  copy  of  the  bill.  It  turned  out  that  the 
amendment  rendered  a  new  ingrossment  requisite,  and  the  new 
ingrossment  was  put  upon  the  file,  and  20s.  costs  were  paid  by 
the  plaintiff  to  the  defendant's  clerk  in  court.  More  than  eight 
days  having  elapsed,  the  plaintiff  filed  a  replication.  The  de- 
fendant thereupon  moved  that  he  might  be  at  liberty  to  file  an 
answer,  inasmuch  as  the  office  copy  of  the  bill  not  having  been 
called  for,  he  had  been  taken  by  surprise.  But  the  Court 
thought  that  the  payment  of  the  20s.  costs  was  a  sufficient  inti- 
mation that  the  plaintiff  would  not  amend  the  defendant's  office 
copy  (see  Cox  v.  Champneys,  6  Maddock,  314),  and  refused  the 
application.  Boswell  v.  Tucketf  M.R.  April,  1837;  S.C.  2 
Keen,  188. 

Where  the  defendant  has  upon  the  plaintiff's  requisition  left  his 
copy  of  the  bill  to  be  amended  according  to  the  record,  the  eight 
days  allowed  for  considering  whether  he  should  put  in  an  answer 
to  the  amendments,  the  order  to  amend  requiring  no  further 
answer,  would  most  likely  be  held  to  be  computable  from  the  day 
the  office  copy  was  returned  amended,  but  exclusive  of  that  day. 
Boddington  v.  WoodUy,  V.  C.  November,  1838. 

It  is  not  impossible  that  when  a  case  occurs  in  which  the 
order  to  amend  requiring  no  further  answer,  the  defendant, 
as  soon  as  called  upon,  has  left  his  office  copy  of  the  bill  to  be 
amended,  and  the  office  copy  is  not  returned  amended  until  one 
or  more  days  after  the  record  of  the  bill  has  been  amended,  it 
will  be  considered  that  the  time  for  filing  the  replication  ought 
to  be  reckoned  from  the  day  when  the  office  copy  was  returned, 
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and  not  from  the  day  of  the  amendment  of  the  record.    Boiweil  Deember,  1833. 
V.  Tucker,  M.  R.  April,  1837.  Q*-^^  1^- 

See  the  remarks  upon  the  cases  of  Kendall  v.  Beckett  and 
Cooke  V.  DavieSf  ante,  page  409. 

Those  remarks,  as  well  as  the  notes  to  the  present  order,  were 
written  before  the  author  had  obtained  a  copy  of  the  unpublished 
General  Order  of  the  Court,  dated  the  12th  May,  1838,  which 
fixes  the  date  at  which  the  record  of  the  bill  shall  be  considered 
as  amended : — the  amended  bill  shall  be  deemed  to  be  filed.  That 
order  does  not,  it  is  apprehended,  detract  from  any  utility  that 
such  remarks  and  notes  may  possess.  The  order  removes  the 
uncertainty  which  occasionally  existed  as  to  the  date  of  the 
amendment  of  the  record  of  the  bill,  and  from  which  date,  where 
no  further  answer  is  required,  and  the  plaintiff  has  undertaken 
to  amend  the  defendant's  office  copy,  the  eight  days  which  the 
defendant  has  for  considering  whether  it  is  necessary  for  him  to 
answer  the  amendments  are  to  be  reckoned ;  but  the  order  does 
not  seem  to  affect  a  case,  where  the  office  copy  is  not  returned 
amended  until  after  the  date  when  the  record  is  to  be  considered 
as  having  been  amended,  and  the  amended  bill  deemed  to  be  filed. 

The  following  is  the  order : — 

**  Order  of  Court.— Saturday,  12th  May,  1838.     It  is  ordered  Unpublished 
"  that  from  this  day,  whenever  any  biU  upon  the  files  of  this  ^^^^-S^^ 
**  Court  shall  be  amended,  the  record  of  such  bill  when  amended  i838. 
**  shaU  be  marked  with  tlie  date  of  the  Order  under  which  the 
"  same  is  so  amended,  and  of  the  day  on  which  such  amendment 

"  is  made,  in  manner  and  form  following,  viz. — '  Amended 

"  day  of by  Order  dated  day  of ;'  and  such 

'^  amended  bill  shall  on  the  same  day  be  turned  over  into  the 
**  study  of  the  Six  Clerk  in  whose  division  such  bill  is  filed,  in 
''  like  manner  as  all  other  pleadings  are  turned  over  for  filing ; 
*'  and  the  plaintiff's  clerk  in  court  shall  on  the  same  day  give 
*'  notice  thereof  at  the  seat  of  the  defendant's  clerk  in  court,  or 
"  at  the  seats  of  all  the  clerks  in  court  for  the  defendants,  if 
"  more  than  one ;  and  that  the  usual  entry  of  such  amend- 
"  ments,  together  with  the  aforesaid  date  of  making  such  amend- 
"  ments,  and  the  date  of  such  entry  shall  be  made  in  the  Six 
'*  Clerk's  book,  and  that  such  amended  bill  shall  be  deemed  to 
"  be  filed  at  and  from  the  date  of  such  entry. 

cottenham,  c. 
Langdale,  M.  R. 
Lancelot  Shadwell,  V.  C." 

VOL.  I.  G  G 
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December,  1833.      In  Ireland  a  plaintiff  must  serve  a  copy  of  the  amended  bilL 
^{q'^-j^^'iq'   [See  Howard's  Practice  of  the  Court  of  Chancery  in  Ireland, 

— '—  page  218,]  or  a  notice  of  amendment  requiring  the  defendant  to 

produce  his  office  copy  to  be  amended ;  and  a  defendant's  time  for 
answering  the  amended  bill  is  reckoned  from  the  service  of  the 
copy  of  the  amended  bill,  or  from  the  return  of  the  defendant's 
copy  of  the  amended  bill,  or  from  the  expiration  of  six  days  from 
notice  to  furnish  defendant's  copy  for  amendment,  in  case  of  de- 
fault by  defendant  in  furnishing  the  copy  for  amendment.  Irish 
General  Orders,  November,  1834,  Nos.  LVI.  and  LIX. 

There  is  a  recent  case  in  which  it  was  held  that  it  was  irregular, 
instead  of  serving  a  copy  of  the  amended  bill,  or  notice  of  the 
amendment  requiring  the  defendant  to  furnish  his  office  copy  of 
the  bill  to  be  amended,  after  the  bill  was  amended,  to  serve  a 
notice  on  the  defendant  stating  that  his  answer  was  not  required 
to  the  amended  bill.  The  irregularity  was  however  considered 
to  have  been  waived,  the  defendant's  solicitor  having  taken  out 
an  attested  copy  of  the  amended  bill,  and  proceeded  to  file  an 
answer  to  it.  Hodder  v.  fFwe,  1  Lloyd  &  Goold,  tempore  Plunket, 
310. 

Orders  15,  16,  and  17. 

Where  the  decree  directs  a  reference  to  a  Master  in  roution, 
It  is  clear  that  Master  is  meant  to  whom  the  previous  references 
in  the  cause  have  been  made.  Atiorney-General  v.  Shore,  6  Si- 
mons, 460. 


Order  19. — "  That  the  Master  to  whom  any  exceptions  to  an 
**  answer  for  insufficiency  shall  be  referred,  shall  be  at  liberty  in 
"  making  a  report  upon  such  exceptions,  if  he  shall  think  fit,  to 
"  certify  by  whom  and  in  what  proportions  (if  any)  the  costs  of 
"  such  exceptions  and  of  the  reference  thereon  ought  to  be  borne ; 
'*  and  that  upon  the  taxation  of  the  general  costs  in  the  cause 
**  under  the  28th  Order  pronounced  on  the  3d  April,  1828,r^ard 
'*  shall  be  had  to  such  certificate,  and  the  costs  to  be  allowed  to 
**  either  party  shall  be  taxed  and  apportioned  accordingly." 

The  Master  in  his  reports  upon  three  insufficient  answers  not 
having  certified  as  to  costs,  and  the  party  having  agreed  that  a 
fourth  answer  should  be  put  in  instead  of  the  defendant  being 
examined  upon  interrogatories,  &c.,  an  application  was  made  to 
the  Court  as  to  the  costs  occasioned  by  the  insufficiency  of  such 
three  answers.  See  Poole  v.  Gordon,  stated  ante,  pages  390, 
391  and  433. 
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Order  20.—'*  That  all  special  applications  for  leave  to  with-  D«e«m&«r,l833. 

**  draw  replication,  as  well  as  to  amend  billi  shall  be  heard  by  the  LIL ! — 

**  Master  in  rotation,  and  such  applications,  and  aU  other  special 
"  applications  under  the  said  recited  act  (d  &  4  WiU.  4,  c,  94), 
<*  shall  be  made  by  taking  out  a  warrant,  at  the  foot  whereof  a 
"  notice  shall  be  written  specifying  the  object  of  the  application ; 
*'  and  the  same  shall  be  served  two  clear  days  before  the  return 
"  thereof." 

Such  part  of  the  act  d  &  4  Will,  4,  c.  94,  as  is  referred  to  in 
the  foregoing  order. 

**  That  the  Masters  in  ordinary  of  the  High  Court  of  Chan- 
**  eery  shall  hear  and  determine  ail  applications  for  time  to  plead, 
"  answer,  or  demur,  and  for  leave  to  amend  bills,  and  for  enlarging 
*'  publication,  and  all  such  other  matters  (a)  relating  to  the  con- 
"  duct  of  suits  in  the  said  Court,  as  the  Lord  Chancellor,  with  the 
**  advice  and  assistance  of  the  Master  of  the  Rolls  and  Vice-Chan- 
"  cellor,  or  one  of  them,  shall  by  any  general  order  or  orders 
"  direct,  in  such  manner  and  under  such  rules  and  regulations  as 
"  by  any  order  or  orders  to  be  also  issued  by  the  Lord  Chan- 
"  cellor,  with  the  advice  and  assistance  aforesaid,  shall  be  directed; 
'*  and  that  it  shall  be  lawful  for  either  party  to  appeal  by  motion 
"  from  the  order  made  on  such  application  before  the  Lord  Chan- 
'*  cellor.  Master  of  the  Rolls,  or  Vice-Chancellor,  and  that  the 
*'  order  made  on  such  appeal  shall  be  final  and  conclusive." 

"  That  no  such  application  as  above  mentioned  shall  in  future 
"  be  heard  by  any  of  the  judges  of  the  said  Court  of  Chancery, 
"  except  on  appeal  as  hereinbefore  provided." 

A  motion  of  course,  as  for  motion  for  leave  to  amend  a  bill 
before  answer,  is  still  made  to  the  Court,  CuUingworth  v.  Grundy ^ 
2  Mybe  &  Keen,  359. 

An  application  for  leave  to  amend  a  bill  without  prejudice  to 
an  injunction  to  stay  proceedings  at  law,  must  be  made  to  the 
Court  and  not  to  the  Master.     Rees  v.  Edwardes^  1  Keen,  465. 

So  DanieUv.  Woodruffe,  V.  C.  November,  1838. 

(a)  In  the  act  for  the  amendment  of  the  proceedings  and  prac- 
tice of  the  Court  of  Chancery  in  Ireland,  4  &  5  Will.  4,  c.  78, 
s.  12,  the  words  ''  shall  have  authority  to  hear  and  determine 
<'  and  make  orders  upon  all  such  matters"  are  inserted  in  the  place 
of  the  words  "  shall  hear  and  determine  all  applications  for  time 
**  to  plead,  answer,  or  demur,  and  for  leave  to  amend  bills,  and 
'*  for  enlarging  publication,  and  all  such  other  matters." 
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DeeemUr,  1833.      Question  whether  an  order  that  plaintiff  should  be  at  liberty 
Qritor20.      ^  amend  without  prejudice  to  the  common  injunction  to  stay 

Amendment        proceedings  at  law,  was  an  order  of  course  or  a  special  order. 

jIuiice^uFcom-     -^«««-  V.C.  June,  1835. 

mon  bjnncUon.  In  Ferrand  v.  Hamer^  L.  C.  December,  1838,  this  point  of 
practice,  respecting  which  the  books  contain  numerous  conflicting 
dicta  and  decisions,  was  very  fully  considered,  when  it  was  de- 
termined that  such  order  might  be  obtained  as  of  course. 

Now  by  the  Orders  of  the  9th  May,  1839,  No.  2,  it  is  ordered 
that  the  plaintiff  in  any  injunction  cause  having  obtained  tbe 
common  injunction  to  stay  proceedings  at  law,  may  either  before 
or  after  the  answer  of  the  defendant  shall  be  put  in,  and  whether 
such  injunction  shall  or  shall  not  have  been  continued  to  the 
hearing  of  the  cause,  obtain  an  order,  as  of  course,  for  leave  to 
amend  his  bill  without  prejudice  to  the  injunction,  but  that  such 
order  shall  contain  an  undertaking  by  the  plaintiff  to  amend  the 
bill  within  one  week  after  the  order,  and  in  default  thereof  the 
order  shall  become  void ;  but  it  is  provided,  that  in  case  the  bill 
shall  be  amended  pursuant  to  such  order,  the  defendant  shall 
thereupon,  and  although  he  may  not  have  put  in  his  answer  to 
the  bill  or  the  amendments  thereof,  be  at  liberty  to  move  tbe 
Court  on  notice,  to  dissolve  the  injunction,  on  the  ground  tliat 
the  bill  as  amended  does  not,  even  if  the  amendments  be  true, 
entitle  the  plaintiff  thereto. 

See  Hamilton  v.  Patten^  stated  ante,  pages  397s  398. 


The  Court  has  jurisdiction  to  allow  time  to  answer  as  part  of 
an  order  overruling  a  demurrer.  Waterton  v.  Crafty  6  Simons, 
431. 

Where  a  demurrer  to  the  whole  bill  is  overruled,  the  defendant 
shall  witliout  rule  or  order  be  entitled  (unless  the  Court  shall 
make  an  order  to  the  contrary)  to  the  same  time  to  file  his  answer 
as  if  no  demurrer  had  been  filed,  such  time  to  be  reckoned  firom 
the  appearance  first  entered  with  the  registrar.  General  Orders, 
Ireland,  November,  1834,  No.  XXIL 


If  a  defendant  demur,  and  the  demurrer  be  overruled,  then  If 
upon  a  rule  given  he  shall  not  answer  within  eight  days,  the 
plaintiff  may  proceed  as  if  the  defendant  had  not  appeared. 
Parliamentary  Ordinances,  1654,  c.  44,  s.  13. 
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Notwithstanding  the  act  of  parhament,  S  &  4  Will.  4,  c.  94,  i>M;aii6er,1833. 
the  Court  has  the  power  at  the  hearing  to  order  a  cause  to  stand  Orders, 
over,  with  liberty  to  the  plaintiff  to  amend.  Where  in  carrying 
an  order  of  that  kind  into  effect  the  plaintiff  has  made  a  slip  and 
done  what  the  order  did  not  warranty  and  the  question  is  by 
whom  and  in  what  way  the  error  is  to  be  corrected,  it  would  be 
absurd  to  go  before  the  Master.  The  Court  itself  must  judge 
whether  its  order  has  been  properly  complied  with,  or  if  not 
complied  with,  how  the  mistake  ought  to  be  set  right.  MiUigan 
▼.  Mitchell,  1  Mylne  &  Craig,  433. 

See  also  Bitdemum  ▼.  Seymour,  2  Mylne  &  Craig,  117. 

An  application  for  leave  to  amend  by  striking  out  the  name 
of  a  co-plaintiff  must  be  made  not  to  the  Master  but  to  the 
Court.     Read  v.  Treacher,  2  Keen,  317. 

An  order  was  made  that  the  defendant  should  produce  docu-  i 

ments,  and  that  the  plaintiff  should  have  six  weeks  time  to  amend 
his  bill  after  the  production  had  taken  place,  the  Court  obsenring, 
that  as  all  the  circumstances  were  before  it,  and  those  circumstances 
left  no  doubt  as  to  the  propriety  of  giving  the  plaintiff  such  an 
opportunity  of  amending,  it  would  be  very  inconvenient  to  send 
him  to  the  Master ;  and  that  it  had  no  doubt  whatever  that  it 
possessed  the  jurisdiction  to  make  the  order  as  connected  with 
the  other  subject  of  the  application.  Fyler  v.  Fyler,  V.  C.  July, 
1834. 

So  in  another  case  a  motion  was  granted  that  one  of  the 
defendants  might  produce  certain  deeds  and  writings  in  his 
possession,  and  that  the  relators  might  have  leave  to  amend  the 
information,  they  undertaking  to  do  so  within  a  month  after  they 
had  obtained  an  inspection  of  the  documents.  I'be  Court  said 
that  it  h0d  all  the  information  before  it  requisite  for  a  deter- 
mination of  the  question  whether  an  opportunity  should  be  given 
to  amend  after  an  examination  of  the  papers,  and  that  it  had  an 
undoubted  authority,  notwithstanding  the  statute,  to  give  liberty 
to  amend  collaterally  and  incidentally  to  any  proceeding  before  it. 
Attorney-General  v.  Nethercoat,  V.  C.  June,  1837. 

The  order  in  the  last  case  was  discharged  by  the  Lord  Chan- 
cellor, but  on  a  different  ground.     See  ante,  page  401. 

Applications  to  amend. — See  Howard  v.  Wallis,  MilUown  v. 
Stewart,  Millbanke  v.  Stevens,  Ord  v.  Lyon,  and  Fumvoal  v. 
Swann,  and  Daniel  v.  Lord  Falmouth,  ante,  pages  404,  405,  406 
and  407. 
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December, 1633.  In  arguing  a  motion  lo  rescind  an  order  made  by  the  Master 
Order  20.  ^f  ^j,g  Rolls  enlarging  publication  after  publication  had  actually 
passed,  it  was  urged  that  under  the  13th  and  14th  sections  of  the 
3  &  4  Will.  4,  c.  94,  the  jurisdiction  had  become  exdosiTely 
Tested  in  the  Masters ;  but  the  Lord  Chancellor  observed  that 
he  was  not  at  all  inclined  to  differ  from  the  construction  which 
the  Court  below  appeared  to  have  adopted ;  that  the  ctrcuin- 
stance  of  publication  having  passed  took  the  case  out  of  the 
statute ;  and  he  felt  quite  certain  that  the  legislature  never  could 
have  meant  that  applications  of  this  nature,*  the  circumstances  of 
which  were  often  difficult  and  delicate,  should  go  as  if  the  same 
were  matters  of  course  to  the  Master's  office.  Corr  v.  Apple- 
yard,  L.  C.  July,  1837;  S.  C.  ft  Mybe  &  Craig,  476,  and  1 
Keen,  725. 

Applications  to  enlarge  publication. — See  Maunde  v.  AUks, 
Cart  v.  Appleyardf  Boys  v.  Trapp,  and  Nash  v.  CockranCf  ante, 
pages  425,  426  and  429. 

An  application  made  to  the  Master  under  the  act  had  been 
refused,  but  there  existed  no  minute  or  entry  upon  the  subject, 
and  it  was  thereupon  objected,  upon  an  appeal  motion  from  the 
Master's  decision,  that  the  Court  had  no  jurisdiction  as  there  was 
no  order  of  the  Master.  The  objection  did  not  prevail.  Nash 
V.  Cochrane,  V.  C.  December,  1834. 

On  an  application  being  made  to  the  Court,  which  had  been 
previously  made  to  the  Master,  an  objection  was  taken  that  the 
Court  could  not  interfere  except  by  way  of  appeal  from  the 
Master's  order,  and  that  the  Master,  who  had  been  ill,  had  come 
to  no  determination  and  pronounced  no  order,  and  consequently 
there  was  no  matter  upon  which  the  jurisdiction  could  attach. 
The  Court  nevertheless  granted  the  application.  Boys  v.  Trapp, 
V.  C.  April,  1838. 

The  motion  by  way  of  appeal  from  the  Master's  determination 
should  be  made  to  that  branch  of  the  Court  to  which,  under  the 
orders  of  May,  1837,  the  cause  belongs.  Hill  v.  Gomme,  L.  C. 
November,  1838  ;  S.C.3  Mylne  &  Craig,  503. 


At  first  sight  the  act  (3  &  4  Will.  4,  c.  94,  s.  14)  may 
appear  to  preclude  the  judges  from  all  original  jurisdiction  in 
those  matters  which  are  comprised  in  it  (s.  13).     But  that  is 
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oot  the  construction  which  has  been  put  upon  it.  Amongst  December,  1833. 
other  cases  it  has  been  held  that  the  act  does  not  apply  to  ^^^  ^^' 
those  in  which  the  Court,  being  in  possession  of  all  the  cir- 
cumstances, is  enabled  at  the  time  to  exercise  a  proper  dis- 
cretion ;  for  if  the  Court  in  such  cases  had  no  jurisdiction,  it 
would  follow  that  after  all  the  circumstances,  necessary  for  the 
determination  of  the  question  before  it,  had  been  heard,  the 
parties  could  not  receive  a  decision  from  the  Court,  but  nyust 
go  to  the  Master  to  have  the  question  decided  by  him,  sub- 
ject to  an  appeal  to  the  same  Court.  Something  more  may  be 
required  than  the  Master  can  give ;  and  if  the  Court  refuses 
to  entertain  the  entire  application,  the  result  may  be  an  order 
conditional  upon  an  order  to  be  obtained  from  the  Master ;  and 
this  conditional  order  would  probably  draw  into  consideration  all 
the  circumstances  necessary  for  the  determination  of  the  ques- 
tion to  be  submitted  to  the  Master.  The  Court  could  not  pro- 
perly decide  upon  the  conditional  order  without  forming  an 
opinion  upon  the  preliminary  order  to  be  made  by  the  Master ; 
and  after  that  process,  to  send  the  parties  to  the  Master  for  his 
decision,  subject  to  appeal  to  the  same  judge  whose  opinion  was 
already  formed,  would  be  highly  and  unnecessarily  inconvenient. 
It  is  proper  therefore  that  applications  coupled  with  matters  as 
to  which  the  Master  has  no  jurisdiction,  should  be  made  to  the 
Court  in  the  first  instance.  Rees  v.  Edivarde$,  M.  R.  January, 
1837 :  S.Cl  Keen,  465. 

The  extent  of  the  jurisdiction  of  the  Masters  is  of  much 
importance  with  regard  to  the  practice  of  the  Court.  There 
can  be  no  doubt  that  the  Court  itself  can  relax  its  own  orders* 
Such  orders  are  general,  and  ought  not  to  be  departed  from, 
except  under  special  circumstances  where  an  adherence  to  them 
would  be  obviously  contrary  to  the  intention  of  those  who 
framed  the  orders,  and  would  defeat  the  object  for  which  they 
were  framed.  But  the  question  that  is  now  raised  is  whether 
the  Masters  can  relax  those  orders ;  whether  they  are  to  judge 
if  the  case  before  them  is  one  in  which  the  orders  ought  to 
be  strictly  adhered  to.  Now  the  object  of  the  orders,  that  is 
to  say,  of  those  under  consideration,  is  the  regulation  of  the  pro- 
ceedings in  the  Masters'  offices ;  and  there  would  be  no  such 
regulation  if  the  Masters  could  dispense  with  the  orders.  If  the 
Masters  had  that  power,  the  rules  would  cease  to  be  rules  for 
the  regulation  of  business  in  the  Masters'  offices.  Smith  v.  Web- 
iter^  L.  C.  November,  1837  ;  5.  C.  3  Mylne  &  Craig,  244.  See 
before,  page  404. 

See  also  the  prior  case  of  Carr  v .  Afphyard^  pages  429  and  454^ 
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December,  1833.      Smith  V.  Webster  (3  Mylne  &  Craig,  244,)  has  no  applicatioo 
Ofc/<r<20^21,  tQ  j|,g  question,  what  is  the  jurisdiction  that  the  Master  exercises 
Sup]XMed  dis-     under  the  statute.     In  general  the  Master  must  adhere  to  the 
tar's  jurisdjc-  '  orders  of  the  Court  as  laid  down  for  the  r^ulation  of  the  piac- 
tioQ  where  ex-    tice.     The  case  of  Smith  v.  Webster  turned  upon  one  of  those 
tbe'3&4''w!4  orders;    it  turned  upon  an  order  quite  unconnected  widi  the 
C.94,  and  where  statute.     The  Master  has  no  authority  to  dispense  with  an  order 
Orders  oHhe      ^^  ^^^^  ^°^  *  ^^  ^^  ^^  discretion  where  the  jurisdiction  is  oon- 
Court  uncon-     ferred  hy  the  Court,  but  must  follow  its  directions.    But  the  act 
nected  with  that  f^^^  regulating  the  practice  and  proceedings  of  the  Court  has 
given  him  different  and  higher  powers.    In  the  matters  men- 
tioned in  the  13th  section,  in  applications  for  time  to  answer,  for 
leave  to  amend  a  bill,  and  for  enlarging  publication,  the  Master 
has  the  jurisdiction  in  the  first  instance ;  the  jurisdiction  is  taken 
from  the  Court  and  given  to  the  Master ;  and  what  the  Court 
could  have  done  the  Master  can  now.     In  cases  not  arising  out 
of  the  act  it  is  different ;  there  the  Master  cannot  relax  the  orders 
of  the  Court.     Ord  v.  Li/on,  V.  C.  June,  1838. 

If  the  decision  in  Smith  v.  Webster  is  right,  and  is  to  be 
adhered  to,  (and  at  present  it  is  meant  to  adhere  to  it),  the 
Master  cannot  set  aside  the  general  orders  of  the  Court.  They 
are  binding  upon  the  Master.  If  under  the  particular  circum- 
stances the  order  ought  not  to  be  insisted  upon,  the  parties 
shotild  come  to  the  Court.  In  going  to  the  Master  they  go  to 
the  wrong  jurisdiction.     Lhyd  v.  Wait,  L.  C.  May,  1839. 

See  a  statement  of  the  case  of  Lloyd  v.  Wiut,  ante,  pages  404 
and  405.  Consider  also  Maunde  v.  Allies  And  Carr  v.  Appleyard, 
ante,  pages  425,  426  and  429 ;  also  Boys  v.  Trof^,  ante,  page 
429,  a  decision  of  the  Vice-Chancellor.  None  of  these  cases 
accord  with  the  distinction  drawn  by  the  Vice-Chancellor  in  Ord 
V.  Lyon. 

Those  who  have  most  experience  of  the  offices  of  the  Masters 
are  said  to  approve  of  the  Lord  Chancellor's  policy,  which  seems 
to  aim  at  rendering  their  duties  as  merely  ministerial  and  as 
simple  as  possible. 


Order  21 . — "  That  in  every  order  granted  by  a  Master  for 
*'  further  time  to  answer,  it  shall  be  made  a  condition  of  such 
*'  order  that  the  defendant  shall  enter  his  appearance  with  the 
'*  registrar,  and  consent  to  a  serjeant-at-arms  as  in  the  case  of 
'*  a  commission  of  rebellion  returned  non  est  inventus,  unless 
*'  under  any  special  circumstances  the  said  Master  shall  otherwise 
"  direct,  and  which  circumstances  shall  be  shortly  stated  in  the 
"  order." 
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If  the  defendant  neglects  to  enter  his  appearance  with  the  regis-  DtetnJber,  1833. 
trar  consenting  to  a  serjeant-at-arms  in  theiour  days  mentioned      ^*^^^' 
in  the  order,  the  plaintiif  is  at  liberty  to  proceed  as  if  the 
Master  had  granted  no  further  time  to  answer.   Anon.  V.C. 
May,  1835. 

Under  the  old  practice  the  third  order  for  time  to  answer  gave 
the  defendant  four  days  for  entering  his  appearance  with  the 
registrar,  signifying  his  consent  that  the  serjeant-at-arms  attend- 
ing the  Court  should  go  against  him  as  on  a  commission  of 
rebellion  returned  non  est  inventus,  in  case  he  should  not  put  in 
his  answer  by  the  time  therein  mentioned.  In  the  last  case  the 
Master  had  also  given  the  defendant  four  days  for  that  purpose. 

The  order  making  it  a  condition  that  the  defendant  shall  enter 
his  appearance  with  the  registrar  consenting  to  a  serjeant-at-arms, 
the  defendant  may  decline  taking  the  order  upon  the  condition. 
— The  time  for  answering  having  expired,  the  defendant  made 
a  special  application  to  the  Master  for  further  time,  who  thought 
the  defendant  ought  not  to  have  any  further  time,  except  upon 
the  condition  of  his  entering  his  appearance  with  the  registrar, 
and  consenting  to  a  serjeant-at-arms  as  in  the  case  of  a  commis- 
sion of  rebellion  returned  non  est  inventus.  The  Master  made 
an  order  accordingly ;  but  on  the  same  day  that  the  order  was 
made,  the  defendant  gave  notice  to  the  plaintiffs  that  he  should 
not  avail  himself  of  it,  whereupon  the  plaintiffs  drew  up  the 
order,  and  moved  the  Court  that  the  defendant  might  be  ordered 
to  enter  his  appearance  with  the  registrar  consenting  to  a  ser- 
jeant-at-arms. The  motion  was  refused  with  costs,  the  Court 
being  of  opinion  that  the  Master  had  the  same  jurisdiction  in 
respect  of  applications  for  further  time  to  answer  that  the  Court 
had  formerly ;  and  that  as  formerly  a  defendant  could  not  be 
compelled  to  enter  his  appearance  with  the  registrar,  and  con* 
sent  to  a  serjeant-at-arms,  so  he  could  not  now,  but  he  might 
accept  or  reject  the  order  as  he  thought  fit  upon  the  condition 
enjoined.  Judd  v.  Warinaby,  M.  R.  June,  1835 ;  S.C.%  Mylne 
&  Keen,  813. 

Three  expressions  occur  in  the  printed  report  of  this  casei 
which  if  not  pointed  out  may  perplex  the  student,  they  are 
**  the  second  order  for  time,"  *'  order  for  time/'  (not  being  the 
order  made  by  the  Master,)  and  ''  the  three  applications  for 
time."    It  is  enough  to  have  mentioned  them. 

If  after  the  ten  weeks  are  expired  (the  cause  was  a  country 
one)  the  Master  thinks  fit  to  grant  the  defendant  further  time  to 
answer,  without  Imposing  upon  him  as  a  condition  that  he  shall 
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D0eMi^,l833.  enter  his  appearance  with  the  r^^trar,and  consent  to  a  seijeant- 
Orderi  21  ^  22.  alarms,  it  is  incumbent  upon  the  Master  not  merely  to  state  in 
his  order  that  there  are  circumstances  which  have  induced  him  to 
dispense  with  that  condition,  but  he  must  state  the  circumstances 
themselves,  briefly,  it  is  true,  but  sufficiently  full  to  convey  an 
intelligible  explanation  of  the  ground  of  his  indulgence.  Antm. 
V.C.  December,  1835. 

See  Order  of  Lord  Macclesfield,  13th  May,  1721 ;  and  Order 
of  Lord  Loughborough,  23d  January,  1794. 


Order  22. — "  That  all  orders  to  refer  an  answer  or  other 
"  pleading  or  matter  depending  before  the  Court  for  scandal  or 
"  impertinence,  shall  contain  a  direction  to  the  Master  to  expunge 
«  any  such  scandalous  or  impertinent  matter  as  he  shall  certify 
*'  to  be  contabed  therein,  and  shall  have  been  the  subject  of  the 
"  reference ;  and  the  Master  shall  be  at  liberty  without  further 
"  order  to  tax  the  costs  of  such  reference  and  consequent  there- 
*'  on,  and  to  direct  by  whom  the  same  are  to  be  paid,  and  the 
"  same  shall  be  recoverable  by  subpoena ;  but  such  scandal- 
'*  ous  or  impertinent  matter  shall  not  be  expunged  nor  costs 
"  taxed  until  the  expiration  of  four  days  from  the  filing  the 
**  report  of  such  scandal  or  impertinence,  in  order  that  the  adverse 
**  party  may  have  an  opportunity  to  file  exceptions  to  such  report«'* 

There  must  however  be  a  further  order  to  tax  the  costs  when 
the  Master's  report  has  been  excepted  to. — Prior  to  the  orders 
of  December,  1833^  there  was  first  an  order  for  the  Master  to 
look  into  the  answer  and  see  whether  it  was  impertinent ;  and 
next,  if  the  Master  was  of  opinion  that  the  answer  was  impertinent, 
after  he  had  made  his  certificate,  and  it  was  filed  in  the  Report 
Office,  there  was  another  order  that  it  might  be  referred  back 
to  the  Master  to  expunge  the  impertinent  matter,  andvthat  the 
costs  of  the  impertinence  might  be  taxed  and  paid.  It  was  the 
object  of  the  2 2d  Order  to  save  the  expense  of  two  orders,  and 
the  Master  now  by  the  very  order  of  reference  has  power  to  ex- 
punge, in  case  he  certifies  the  answer  to  be  impertinent.  He  has 
also  power  under  the  22d  Order,  where  there  is  such  order  of 
reference,  to  tax  costs;  but  that  does  not  extend  to  a  case 
where  there  have  been  exceptions  to  the  Master's  certificate. 
In  such  a  case  it  seems  proper  to  come  to  the  Court  for  an  order 
that  the  Master  may  tax  the  costs  of  the  reference  for  imperti- 
nence and  consequential  thereupon.  Desanges  v.  Gregory,  V.  C. 
February,  1836 ;  iS'.C.  6  Simons,  473. 
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It  is  perfectly  plain   that   if   the  impertineDt  or   scandalous  Dccimter,  1833. 

matter  be  not  expunged,  the  party  is  at  liberty  to  file  exceptions  zl— — ^ ' 

to  the  Master's  report,  although  after  the  expiration  of  four  days 
from  filing  the  report  of  impertinence  or  scandal.  Jnon,  V.  C. 
January,  1835. 

The  old  rule,  that  so  long  as  the  impertinent  matter  remains 
upon  the  record,  it  is  competent  to  a  party  to  take  exceptions  to 
the  Master's  report,  is  not  affected  by  this  order.  Evans  v.  thooi, 
2  Mybe  &  Keen,  3S2. 

A  party  serving  notice  of  objections  for  impertinence,  pro- 
lixity or  scandal,  shall,  within  four  days  after  the  report  of  the 
Master  shall  stand  confirmed,  or  within  four  days  after  all  the 
objections  which  are  not  submitted  to  are  deemed  abandoned, 
serve  a  rule  to  expunge  the  impertinent  matter ;  and  the  six 
clerk  [now  clerk  of  the  appearances  and  costs]  for  the  party 
served  with  the  rule,  shall,  when  such  has  regularly  issued,  in- 
dorse thereon  an  admission  of  service^  and  the  rule  so  certified, 
together  with  the  objections,  submission,  report,  or  other  neces- 
sary document,  shall  be  forthwith  lodged  with  the  officer  with 
whom  the  pleading  or  document  is  filed ;  and  when  the  rule  to 
expunge  impertinence,  prolixity  or  scandal,  and  the  proper  or 
necessary  documents  shall  be  lodged  with  the  officer  in  whose 
custody  the  pleading  or  document  shall  be,  such  officer  shall 
proceed  with  all  reasonable  expedition  to  expunge  such  imperti- 
nent,  prolix  and  scandalpus  matters.  Irish  General  Orders, 
November,  1884,  No.  LXIV.  and  LXV. 

In  all  cases  where  the  Master  shall  report  that  any  pleading  or 
other  document  or  any  part  thereof  is  not  impertinent,  prolix  or 
scandalous,  the  report  so  far  shall  be  finals  and  no  exception  or 
appeal  therefrom  shall  be  allowed.     Same  Orders,  No.  LXVI. 


Order  $6. — "  That  a  defendant  shall  not  be  at  liberty  to  serve 
'*  a  notice  of  motion  to  dismiss  for  want  of  prosecution,  until  after 
"  the  time  limited  by  the  rules  of  the  Court  within  which  a  plain- 
**  tiff  may  obtain  an  order  to  amend  as  to  such  defendant  shall 
"  have  expired,  anything  in  any  former  order  contained  to  the 
**  contrary  notwithstanding." 

But,  where  there  are  two  or  more  defendants,  a  defendant  is  at 
liberty  to  serve  a  notice  of  motion  to  dismiss  for  want  of  prose- 
cution* although  six  weeks  may  not  have  ehipsed  since  the  last 
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December,  1833.  of  the  answers,  being  the  answer  of  some  other  defendant,  is  to 
^^^*^  be  deemed  suflSdent.— Two  defendante  had  filed  their  answers 
in  May,  1834,  and  more  than  two  months  having  elapsed  since 
such  answers  had  become  sufficient,  a  motion  was  made  on  their 
behalf  to  dismiss  the  bill  for  want  of  prosecution.  The  motion 
was  opposed  as  premature  with  reference  to  the  above  order, 
a  third  defendant  having  recently  filed  his  answer,  and  the  time 
given  to  the  plaintiff  by  the  13th  Order  of  April,  1828,  for 
amending  his  bill  not  having  elapsed.  But  the  Court  said  that 
the  order  of  December,  1833,  was  meant  only  to  remedy  the 
inconvenience  which  had  formerly  been  occasionally  experienced 
from  a  defendant  being  entitled  to  dismiss,  two  months  having 
gone  by  since  the  period  when  his  answer  was  to  be  deemed 
sufficient,  although  from  the  occurrence  of  the  long  or  Christmas 
vacation  just  after  that  period,  the  six  weeks  allowed  for  amend- 
ing the  bill  had  not  expired ;  and  that  such  order  was  not  meant 
to  apply  in  a  case  where  the  time  for  amendment  had  elapsed  as 
regarded  the  defendant  moving  to  dismiss,  and  looking  at  such 
defendant  independent  of  any  other  defendant  to  the  bill. 
GuUy  V.  Van  Bodkoaie,  V.  C.  December,  1834 ;  S.C.5  Simons, 
668. 

In  such  a  case  the  plaintiff,  upon  being  served  with  the  notice 
of  motion  to  dismiss,  should,  if  amendment  be  desirable,  imme- 
diately obtain  and  serve  the  common  order  to  amend  as  in  At' 
torney-General  v.  Kemp,  ante,  page  415. 
RemsrkBon  The  following  remarks  upon  some  passages  in  Mr.  Daniell's 

liTMr'DSSl'i  ^^'^  °°  Chancery  Practice,  designed  by  him  to  show  the  in- 
Chancexy  Prac*  convenience  obviated  by  this  26th  Order  of  December,  1833, 
^^*  will,  it  is  hoped,  afford  a  profitable  kind  of  exercise  to  the  equity 

student. 

Mr.  Daniell,  after  observing  that  since  the  19th  Amended 
Order,  in  computing  the  time  which  is  allowed  by  the  13th 
Order  for  amending  a  bill,  or  for  filing,  delivering  or  referring 
exceptions,  the  time  which  occurs  between  the  last  seal  after 
Trinity  term,  and  the  first  seal  before  Michaelmas  term,  [and  the 
last  seal  after  Michaelmas  term],  and  the  first  seal  before  Hilary 
term,  is  not  to  be  reckoned,  goes  on  go  to  say, — 

"  The  consequence  of  this  rule  is,  that  if  the  answer  to  a  bill 
'^  be  filed  on  the  30th  November,  the  plaintiff  will  have  till  the 
'<  25th  of  January  ensuing  to  except  to  the  answer."  DanieD, 
vol.i.  p.  539. 

Here  it  is  of  course  assumed  that  no  vacation  would  intervene. 
Allowing  for  the  Christmas  vacation,  say  three  weeks,  the  plain- 
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tiff  would  have  three  additional  weeks  for  excepting:  that  is  to  Deemhir,lB3S. 
say,  he  would  have  until  the  1 5th  of  February.  Orders. 

*' And  if  no  exceptions  are  filed,  he  would,  supposing  no  vaca- 
''  tion  to  intervene,  have  six  weeks  more  to  amend  his  bill  under 
".  the  Idth  Order."    Ibidem. 

The  answer  is  pkinly  assumed  to  be  that  of  a  sole  defendant, 
or  the  joint  answer  of  all  the  defendants,  if  more  than  one,  or  at 
least  the  last  answer,  the  other  defendants  having  previously  put 
in  sufficient  answers. 

Term  beginning  on  the  11th  January,  no  vacation  would  in- 
tervene, that  the  plaintiff  would  be  entitled  to  have  deducted,  in 
the  computation  of  time  allowed  for  amending  the  bill. 

**  It  generally  happens,  however,  that  between  the  last  seal 
'*  after  Michaelmas  term  and  the  first  seal  of  Hilary  term  there 
"  is  a  vacation  of  almost  three  weeks,  which,  according  to  the 
"  provisions  of  the  19th  Order,  must  be  added  to  the  six  weeks 
"  occurring  after  the  28th  [25th]  of  January,  thereby  extending 
"  the  whole  time  allowed  the  plaintiff  for  procuring  an  order  to 
**  amend  after  the  expiration  of  the  two  months  to  nine  weeks." 
Ibidem,  p.  540. 

It  is  not  correct  to  state  that  the  three  weeks  must  be  added 
to  the  six  weeks  occurring  after  the  25th  January,  thereby  ex- 
tending the  time  allowed  for  procuring  an  order  to  amend  to  nine 
weeks.  The  three  weeks  ought  to  be  considered  as  added  to 
the  time  allowed  for  excepting.  Otherwise  the  answer  would 
still  be  to  be  deemed  sufficient  on  the  25th  January,  and  the 
defendant  would  be  at  liberty  to  move  to  dismiss  in  two  months 
from  that  day,  which  it  has  been  already  shown  he  cannot  do. 
See  before  page  431. 

*'  Some  inconvenience  was  occasioned  by  the  operation  of  this 
^*  order,  (the  19th  amended),  in  consequence  of  die  16th  Order, 
"  by  which  power  is  given  to  the  defendant,  after  the  expiration 
"  of  two  months  from  the  time  when  his  answer  is  to  be  deemed 
**  sufficient,  to  move  upon  notice  that  the  bill  shall  be  dismissed 
*'  for  want  of  prosecution,  without  any  allowance  being  made  for 
**  an  intervening  vacation ;  so  that  in  the  case  above  put,  although 
"  by  the  effect  of  the  Idth  Order  the  plaintiff  would  have  nine 
**  weeks  after  the  answer  was  sufficient,  within  which  he  might 
*'  move  to  amend,  the  defendant  might  at  the  expiration  of  eight 
**  weeks  firom  the  same  period  move  to  dismiss  his  bill."  Ibidem. 

It  has  been  already  remarked,  that  in  the  circumstances  sup- 
posed the  answer  would  not  be  deemed  sufficient  until  the  15th 
February,  and  the  plaintiff  would  therefore  have  the  usual  period 
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DfMiii6«r,1833.  of  six  weeks  for  ameodiDe  his  bill  to  be  computed  from  that 
^^      day. 

It  follows  that  in  the  case  put  the  defendant  would  not  be  in 
a  situation  to  dismiss  before  the  time  for  amending  would  have 
expired. 

The  answer  being  sufficient  on  the  15th  February,  the  plaintiff 
would  have  six  weeks  from  that  day  to  amend,  and  the  defend- 
ant would  not  be  at  liberty  to  move  to  dismiss  before  the  end  of 
eight  weeks  to  be  reckoned  from  the  same  day. 

"  This  (inconvenience)  actually  occurred  in  Swmfen  v.  Smtfcn^ 
'*  3  Simons,  384,  in  which  the  Vice-Gbancellor  made  the  order 
**  to  dismiss  the  plaintiff's  bill,  although  his  time  for  amending 
"  had  not  exfured,  and  he  had  actually  within  that  time  obtained 
<(  an  order  to  amend ;  but  the  inconvenience  has  since  been  ob- 
"  viated  by  the  ft^ih  Order  of  the  Slst  December,  1833,  by  which 
<*  it  is  ordered,  that,  &c.*'     Ibidem. 

It  seems  to  have  escaped  Mr.  Daniell  that  when  Swmfen  v. 
Swmfm  was  decided  (2d  March,  1830),  neither  the  19th  Order 
of  April,  1828,  nor  the  16th  Order  of  April,  1828,  had  been 
amended ;  and  that  therefore,  in  the  first  place,  where  the  time  for 
excepting,  or  the  time  for  amending,  expired  in  the  long  or 
Christmas  vacation,  instead  of  those  vacations  being  altogether 
excluded  in  the  computation  of  the  time  aUowed  for  delivering 
exceptions  to  an  answer  or  for  amending  a  bill,  such  time  was 
merely  extended  to  and  included  the  day  of  the  general  seal 
then  next  ensuing ;  and  in  the  next  place,  instead  of  the  defendants 
being  at  liberty  to  move  to  dismiss  only  after  the  expiration  of 
two  months  from  the  time  when  the  answer  was  to  be  deemed 
sufficient,  they  were  at  liberty  so  to  move  at  the  first  seal  after 
the  following  term. 

When  Swmfen  v.  Swmfen^  then,  was  before  the  Court,  there 
was  no  vacation  to  be  added  to  the  time  allowed  either  for  ex* 
cepting  or  amending ;  and  the  period  of  two  months  after  the 
answer  is  deemed  sufficient,  at  the  end  of  which  a  defendant 
might  move  to  dismiss  without  any  allowance  being  made  lor  an 
intervening  vacation,  and  without  regard  to  the  possible  circum- 
stance that  the  time  for  amending  had  not  expired— that  period 
of  two  months  was  unknown  to  our  practice. 

But  besides,  as  in  Sxoinfen  v.  Svmfen  there  was  another  de- 
fendant, and  six  weeks  had  not  elapsed  since  the  filing  of  his 
answer,  no  inconvenience  could  occur  there,  which,  notwith- 
standing the  order  of  the  26th  December,  1833,  may  not  equaDy 
occur  at  present,  when  there  are  several  defendants  who  do  not 
join  in  answering ;  as  where  there  are  two  or  more  defendants 


IN  1837, 1838.  468 

answering  separately,  the  time  within  which  a  plaintiff  may  ob-  Dec$mb$r,iBl33, 
tain  an  order  to  amend  will  not  have  expired  until  six  weeks  Or^^Q* 
after  the  last  of  their  answers  shall  have  been  deemed  sufficient, 
although  the  other  defendants  or  defendant,  having  previously 
filed  their  or  his  answers  or  answer,  may  move  to  dismiss  two 
months  after  the  same  being  deemed  sufficient.  See  before,  notes 
to  the  19th  Amended  Order  of  April,  1828:  also,  see  before 
pages  459  and  460. 

Still  there  are  cases,  as  has  been  already  shown,  (ante,  page, 
432,)  in  which  an  inconvenience  has  been  obviated  by  the  26th 
Order  of  December,  1838.  In  the  case  of  a  sole  defendant,  or 
two  or  more  defendants  answering  jointly,  or  in  the  case  of  one 
or  more  defendants  filing  the  last  answer,  the  other  defendants 
or  defendant  having  previously  answered^  the  26th  Order  of 
December,  1833,  may  be  beneficial.  It  will  prevent  a  motion  to 
dismiss  at  the  end  of  the  two  months  after  the  answer  is  to  be 
deemed  sufficient,  if,  from  the  intervention  of  the  long  or 
Christmas  vacation,  the  six  weeks  for  amending  with  reference 
to  the  answer  of  the  defendant  or  defendants  seeking  to  dismiss 
have  not  passed. 

It  may  be  further  remarked,  that  if  Stomfen  v.  Svmftn  had  been 
of  a  later  date,  and  had,  as  Mr.  Daniell  has  from  inadvertence 
supposed,  been  determined  after  the  19th  and  16  th  Orders  were 
amended^  then  the  defendants  there  would  have  been  altogether 
premature  in  serving  on  the  17th  February  a  notice  of  motion  to 
dismiss  for  want  of  prosecution.  A  defendant  moving  to  dismiss 
must,  in  computing  the  two  months  mentioned  in  the  4th  Order, 
at  the  end  of  which  two  months,  if  no  exceptions  be  delivered, 
his  answer  is  to  be  considered  sufficient,  exclude  the  Christmas 
and  the  long  vacations.  See  Anon,  stated  ante,  page  431 ;  also 
Attorney-General  v.  Jones,  referred  to  ibidem.  Now  the  answer 
of  the  defendants  moving  to  dismiss  in  Stnnfen  v.  Svmfen  being 
filed  on  the  10th  of  November,  it  would  not,  had  the  present  19th 
Order  been  in  force^have  been  deemed  sufficient  before  the  begin- 
ning of  February,  term  not  commencing  until  the  23d  January, 
(see  the  statement  of  the  case,  ante,  page  408)  ;  and  therefore  on 
the  day  the  defendants  served  noUce  of  motion  to  dismiss  (17th 
February)  a  very  small  part  of  the  two  months  mentioned  in  the 
16th  Amended  Order,  after  the  expiration  of  which  they  would 
have  been  at  liberty  to  move  to  dismiss,  would  have  elapsed : 
indeed,  without  even  excluding  the  Christmas  holidays,  it  was 
not  four  months  since  the  answer  was  filed. 
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432. 


Die«m6er ,1833.  Order  27.—''  Tbat,  &c. ;  and  it  is  hereby  directed,  that  before 
^^^^^9q'  ^  ''  '^^  order  made  on  petition  be  passed,  the  original  petition  be 
"  filed  with  the  clerk  of  reports." 

See  Sandenon  v.  Walker^  1  Mylne  &  Craig,  S5^ ;  Andrtwsv, 
Walton^  id.  360 ;  and  Sandenon  v.  Walker^  ante,  page  957. 

No  decree  shall  recite  the  bill,  answer,  pleadings  or  deposi- 
tions or  any  of  them  verbatim,  but  only  the  short  state  of  the 
matter  and  the  decretal  order,  and  the  opinion  and  judgment  of 
the  Court.  Collection  of  Orders  of  the  Commonwealth  Lords 
Commissioners,  1649,  title  ''Decrees.'* 

No  decree  is  to  recite  the  bill,  answer,  pleadings  or  depositions 
in  hoec  verba,  but  only  the  state  of  the  matter  and  proceedings. 
Primate  Boyle's  Rules  and  Orders,  November,  1685,  No.  71. 


Order  28. — "  That  in  all  cases  where  any  sums  of  money,  &c.*' 
An  order  directed  that  so  much  of  a  fund  in  Court  as  would  be 
sufficient  to  raise  and  pay  lOf.  in  the  pound  on  certain  legacies 
should  be  sold,  the  amount  to  be  verified  by  affidavit.  An  ob- 
jection was  taken  that  the  amount  of  the  money  to  be  raised  and 
paid  ought  to  have  been  stated  in  the  order,  and  that  the  ac- 
countant-general would  not  be  justified  in  looking  at  the  affi- 
davit. But  the  Court  said  that  the  28th  Order  was  not  meant 
to  apply  to  cases  where  the  amounts  could  not  be  ascertained  at 
the  time  when  the  decree  or  order  was  pronounced,  except  by 
that  kind  of  computation  which,  however  simple  it  might  be, 
the  Court  was  not  in  the  habit  of  venturing  upon ;  and  that  if  an 
affidavit  was  not  to  be  resorted  to,  then  the  consequence  would 
be,  that  every  case  of  calculation,  however  easy,  must  go  to  the 
Master,  which  never  could  have  been  intended.  Piggott  v.  Gat' 
rmay,  V.  C.  May,  1888. 


Order  82. — "  That  the  last  interrogatory,  now  commonly  in 
"  use,  be  in  future  altered,  and  shall  stand  and  be  in  the  words 
"  or  to  the  effect  following,  &c." 

The  old  interrogatory  expunged,  and  the  deposition  thereto 
suppressed.    Gover  v.  LucaSi  8  Simons,  200. 

Although  a  party  may  not  use  the  old  interrogatory,  yet  he  is 
not  compellable  to  use  the  new.  Gooer  v.  LticaM^  V.  C.  August, 
1886 ;  5.  C.  8  Simons,  200. 

The  corresponding  Order  of  the  Irish  Court  of  Chancery 
November,  1884,  No.  CII.  has  been  rescinded. 


IN  18S7,  1838.  465 

There  is  in  Ireland  a  general  order  of  Lord  Chancellor  Mid-  Diember,  1833. 

idleton,  8th  December,  1724,  that  no  witnesses  shall  be  examined  Q»-<^«-' 33  »  34. 
in  any  cause  to  a  general  interrogatory. 


Order  34.— <' That  the  fees,  &c." 

The  Court  being  satisfied  by  affidavit  or  otherwise  that  a  party 
has  paid  more  than  the  amount  of  fees  justly  due,  will  order  re- 
payment. EyUs  y.  Dixon,  Lords  Commissioners,  May,  1835; 
see  note  to  62d  Order  of  April,  1828,  ante,  page  438. 


MISCELLANEOUS  CASES. 

The  orders  of  the  Court  are  to  be  considered  as  laying  down  How  far  the 
general  rules,  but  not  as  being  so  imperative  as  that  they  can  ^®2*Jj'  Orden 
under  no  circumstances  be  departed  from.     Burrell  v.  Nicholson, 
6  Simons,  212. 

Lord  Plunket,  in  speaking  of  the  General  Orders  of  the 
Court  of  Chancery  in  Ireland,  has  observed,  that  however  invio- 
lably they  should  and  ought  to  be,  and,  he  presumed,  were  main- 
tained against  a  party  who  attempted  to  act  in  opposition  to 
them,  without  an  application  to  the  Court  for  its  permission  in 
the  first  instance,  yet  there  was  no  ground  for  saying  nor  could 
it  be  pretended  that  those  rules,  the  creatures  of  the  Court, 
were  to  become  its  masters  by  assuming  a  nature  so  binding  as 
to  overrule  and  control  the  acts  of  that  very  Court  which  gave 
to  them  existence.     Re  Lyons,  1  Drury  &  Walsh,  327,  333. 

See  the  observations  of  the  Lord  Chancellor  in  Smith  v. 
Webster,  ante,  page  455. 

See  the  general  remarks  upon  the  new  orders  made  by  the 
Vice-Chancellor  in  Bickford  v.  Skewes,  ante,  page  441. 

In  Stewart  v.  Service,  1  Lloyd  &  Goold,  303,  tempore  Plun- 
ket, Sir  William  M*Mahon  said  that  his  view  of  the  system  of 
orders  of  the  29th  November,  1834,  which  were  issued  under 
the  statute  4  &  5  Will.  4,  c.  78,  for  the  amendment  of  the  pro- 
ceedings and  practice  of  the  High  Court  of  Chancery  in  Ireland, 
was,  that  they  were  to  be  considered  as  orders,  while  unre- 
Bcinded,  of  the  same  nature  as  orders  inserted  in  a  statute,  as  for 
example,  as  the  rules  inserted  in  the  statute  5  &  6  Will.  4,  c.  16, 
as  to  persons  in  custody  under  process,  (the  Irish  Equity 
Contempt  and  Pro  Confesso  Act) :  that  all  those  orders  were  to  be 
considered  as  the  written  and  binding  law  of  the  Court,  unless 
where  upon  the  acknowledged  principles  of  a  Court  of  Equity 
they  ought  be  relieved  against,  viz.  in  cases  of  fraud  or  accident ; 
but  that  the  neglect  or  delay  of  the  solicitor  in  proceeding  ac- 

VOL.I.  H   H 
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MiteelUfuoui    cording  to  these  orders  of  the  Court,  did  not  constitute  a  case 


Cata, 


for  relief  upon  these  principles :  that  as  to  relieving  upon  an 
arbitrary  principle  of  wide  discretion,  as  against  these  orders 
upon  the  ground  of  mere  neglect,  he  did  not  see  how  it  could  be 
sustained. 

In  the  same  case  Lord  Plunket  is  reported  to  have  said 
that  each  of  the  new  orders  is  an  independent  rule,  framed  for 
the  purpose  of  governing  the  practice  upon  a  particular  point. 
The  writer  would  venture  to  suggest  that  Lord  Plunket's  words 
should  be  understood  as  confined  to  Nos.  LIV.  and  LVIL  of 
the  Irish  Orders,  and  not  as  extending  to  all  the  general  orders 
of  the  Court. 

The  Lord  Chancellor  has  the  power  of  altering  the  practice 
of  the  Court  of  Chancery  in  most  important  particulars.  There 
can  be  no  doubt  that  the  Chancellor  has  the  authority  to  make 
an  order  in  a  particular  case  altering  the  practice.  Dkas  v.  Lard 
Brougham,  6  Carrington  &  Payne,  249. 

By  one  of  Lord  Bacon's  Ordinances,  January,  1618,  No.  44, 
where  any  order  upon  the  special  nature  of  the  case  should  be 
made  against  those  general  rules,  there  the  register  was  plainly 
and  expressly  to  set  down  the  particular  reasons  and  grounds 
moving  the  Court  to  vary  from  the  general  rule. 

Computation  of       The  question  was  when  a  fortnight  began  and  ended.     The 
^>°<*  Court  said  that  the  general  rule  with  respect  to  all  these  orders 

as  to  time  is,  that  one  day  is  to  be  included  and  the  other  excluded 
in  the  computation.  Supposing  then  the  time  commenced  on 
Monday  the  2d  November,  1 835,  when  would  the  fourteen  days 
expire  ?  If  the  first  day  was  not  to  be  included,  they  would 
expire  on  Monday  the  16th  ;  but  if  the  first  day  was  reckoned, 
they  would  expire  on  Sunday  the  15th ;  and  the  Masters  all  said 
(the  fortnight  was  that  mentioned  in  the  12th  Order)  that  in 
such  a  case  the  party  would  have  till  Monday  to  proceed. 
AngeU  V.  Weicombe,  1  Mylne  &  Craig,  48. 

When  by  any  general  order,  or  by  the  practice  of  the  Court, 
time  is  to  be  computed  by  days,  the  same  shall  in  all  cases  be 
exclusive  of  the  first  and  inclusive  of  the  last  day.  Irish  Gene« 
ral  Orders,  November,  1834,  No.  IL 

When  by  any  general  order,  or  by  the  practice  of  the  Court, 
time  is  to  be  computed  by  days,  the  same  shall  in  all  cases  be 
exclusive  of  holidays.    Same  orders.  No.  II. 

When  by  any  general  order,  or  by  the  practice  of  the  Cour^ 
time  is  to  be  computed  by  the  month,  and  also  where  time  is  to 
be  computed  by  the  week,  the  time  shall  be  reckoned  exclusive 
of  the  day  of  the  month  or  week  from  which  the  prescribed 
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time  is  to  conamencei  but  inclusive  of  the  corresponding  day    MUallafieout 


Cam. 


of  the  month  or  week  in  which  the  time  is  to  expire,  unless  the 
last  day  in  either  case  be  a  holiday,  when  the  next  following  day 
shall  be  also  reckoned  inclusive.    Same  orders,  No.  II. 

As  to  whether  a  lunar  or  calendar  month  be  meant  when  time 
is  to  be  computed  by  the  month,  see  Attorney-General  v.  Newbwy 
Corporation,  ante,  page  383.  When  month  occurs  in  the  new 
orders^  it  is  in  actual  practice  construed  lunar  month. 

When  the  general  orders  use  a  term  which  embraces  no  more  Service  of  order, 
than  the  obtaining  the  order,  service  is  also  directed ;  but  when 
a  term  is  used  which  embraces  using  as  well  as  obtaining  the 
order,  it  is  not  necessary  to  express  the  necessity  of  service. 
Tayhr  v.  Harriwn^  1  Mylne  &  Craig,  274. 

3  &  4  Will.  4,  c.  94,  s.  27. — This  section  does  not  extend  to 
depositions  of  witnesses  examined  before  commissioners  in  the 
country.     Dryden  v.  Froit,  8  Simons,  380. 

See  4  &  5  Will.  4,  c.  78,  (the  act  for  amending  the  practice 
and  proceedings  of  the  Court  of  Chancery  in  Ireland,)  s:  13, 
and  No.  CXIII.  of  the  Irish  General  Orders,  November,  1834. 

The  term  <*  examiners"  in  that  order  comprehends  <<  com- 
mission examiners." 

By  4  Geo.  4,  c.  61,  (An  Act  for  the  better  Administration  of 
Justice  in  the  Court  of  Chancery  in  Ireland),  s.  43,  the  commis- 
sion examiners  are  appointed  by  the  Master.  One  only  is  ap- 
pointed, who,  like  the  regular  examiners  as  well  here  as  in  Ire- 
land, examines  and  cross-examines  the  witnesses  for  all  parties. 

The  ensuing  short  notes  are  principally,  it  may  be  said  exclu- 
sively, designed  for  the  use  of  the  student,  who  sometimes 
looks  at  our  procedure  historically.  Some  of  the  new  orders 
there  mentioned  will  be  found  to  enlarge,  confirm,  restore  or 
vary  the  practice  derived  from  orders  of  a  more  ancient  date^ 
and  may  therefore  possibly  receive  elucidation  therefrom. 

First  Order  of  April,  1828.  Subpoenas  returnable  immedi- 
ately.— See  Lord  Finch's  Order  of  23d  June,  1640.  For  Ire- 
land^ see  Lord  Chancellor  Bolton's  Directions,  1639,  No.  2; 
and  Primate  Boyle's  Rules  and  Orders^  November,  1685,  No.  1. 

Second  Order  of  Aprils  1828.  Writ  of  subpcena  to  be  sued 
out  for  each  defendant. — Also  5th  Order  of  December,  1833. 
Subpoenas  to  contain  three  names  when  necessary  or  required. — 
See  Parliamentary  Ordinances,  1654,  c.44,  s.  4.     As  many  de- 
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MUeellaneous    fendants  as  the  plaintifF  shall  desire  shall  be  inserted  in  a  sub- 
^'"'         poena. 

22nd  Order  of  April,  1828.  Time  of  serving  notices  of  mo- 
tion and  petitions. — See  the  Commonwealth  Lords  Commis- 
sioners' Order  of  23d  January,  1649.  In  Ireland,  see  Lord 
Bowes*  Order  of  19th  November,  1757;  and  Lord  Clare's 
Order  of  the  Ist  of  June,  1791. 

24th  Order  of  April,  1828.  Taking  up  process  of  contempt 
against  defendant  filing  insufficient  answer,  at  the  point  to  which 
plaintiff  had  before  proceeded. — See  Lord  Nottingham's  Order 
of  Easter  Term,  1676. 

25th  Order  of  April,  1828.  Production  at  seat  of  Clerk  in 
Court  of  witness  to  be  examined  before  examiner. — Service  of 
notice  of  name  and  description  of  witness. — See  Collection  of 
Orders  of  Commonwealth  Lords  Commissioners,  1649,  title 
**  Examination  of  Witnesses."  Lord  Clarendon's  Orders,  May, 
1661,  same  title;  and  Lord  Guildford's  Order,  9th  May,  1685. 
For  Ireland,  see  Primate  Boyle's  Rules  and  Orders,  November, 
1685,  No.  25. 

26th  Order  of  April,  1828.  Examiner  taking  both  examina- 
tion in  chief  and  cross-examination. — See  Parliamentary  Ordi- 
nances, 1654,  c.  44,  s.  16 ;  the  act  50  Geo.  3,  c.  clxiv.  for  making 
regulations  in  the  Examiner's  office,  s.  11 ;  and  Lord  Eldon's 
Order  of  22d  of  April,  181 1.  For  Ireland,  see  Lord  Redesdale  s 
Order  of  1st  March,  1806.     See  the  preceding  page. 

45th  Order  of  April,  1828. — Clerical  mistakes  in  decrees  and 
orders. — See  Lord  Bacon's  Ordinances,  January,  1618,  No.  2,  and 
Collection  of  Orders  of  the  Commonwealth  Lords  Commissioners, 
1649,  title  "  Decrees.*'  For  Ireland,  see  Lord  Chancellor  Bol- 
ton's Directions,  1639,  No.  25  ;  and  Primate  Boyle's  Rules  and 
Orders,  November,  1685,  No.  75. 

52d,  53d,  54th  and  55th  Orders  of  April,  1828.  See  Lord 
Coventry's  Ordinances,  November,  1635,  Nos.  17  and  18. 

9th  Order  of  December,  1833.  Dedimus  to  take  answer  in 
the  country.— By  the  ParliamenUry  Ordinances,  1654,  c.  44, 
8.  8,  where  a  defendant  might  answer  by  commission  in  the 
country,  he  was  no  longer  to  be  enforced  to  take  a  commission, 
but  without  taking  any  commissiou  might  answer  upon  oath 
before  a  Master  of  the  Chancery  in  the  country  in  like  manner 
and  by  such  time  as  if  a  commission  had  issued. 

11th  Order  of  December,  1833.  Recital  in  order  for  com- 
mon injunction. — See  Order  of  Commonwealth  Lords  Commis- 
sioners, 26th  November,  1649. 
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George  Platel  and  Catherine  his  Wife  and 
Peter  Platel  an  Infant,  by  the  said  George        f.  c. 
Platel  his  next  Friend,  v.  John  Craddock.         '"'JJ^.  ' 

The  bill  was  filed  to  render  the  defendant  responsible,  by  Bill  by  hus- 
reason  of  his  omission  to  call  in  and  invest  money  assigned  in^^tof  * 
to  him  by  the  marriage  settlement  of  the  plaintiffs  George  |[^||^^"^^iftj 
and  Catherine  Platel,  and  the  trusts  of  which  were,  that  for  life  to  her 
the  interest  should  be  paid  to  Mrs.  Platel  for  life  to  her  remaioder  to 
separate  use,  and  after  her  death  to  her  husband  for  life,  i^,fe)^^ended 
with  remainder,  as  to  the  capital,  for  the  benefit  of  the  by  adding  a 

*^  .  Deit  fnend  to 

children  of  the  marriage.    Witnesses  had  been  exammed,  the  wife. 
and  the  cause  had  for  a  considerable  time  been  standing 
in  the  paper  for  hearing,  when  an  application  was  made 
for  liberty  to  cure  the  objection  arising  out  of  Mr.  and 
Mrs.  Platel  being  both  plaintiffs,  and  there  being  no  next 
friend  to  the  wife.    The  following  order  was  pronounced : 
— Let  the  plaintiffs  be  at  liberty  to  amend  their  bill  without 
costs  in  respect  of  such  amendment,  either  by  adding  the 
name  of  a  person  as  next  friend  to  the  plaintiff  Catherine 
Platel,  or  otherwise  by  striking  out  the  name  of  George 
Platel  as  a  plaintiff  and  making  him  a  defendant,  and  by 
adding  the  name  of  a  person  as  the  next  friend  of  the 
plaintiff  Catherine  Platel ;    but  in  the  latter  alternative 
the  plaintiffs  are  first  to  give  security,  according  to  the 
course  of  the  Court,  by  bond  to  the  two  senior  six  clerks, 
not  towards  the  cause,  in  the  penalty  of  one  hundred 
pounds,  conditioned  to  answer  any  costs  up  to  this  time, 
in  case  this  Court  should  think  fit  to  award  any ;  and  at 
the  hearing  of  this  cause  the  respective  admissions  made 
and  entered  into  by  and  between  the  plaintiffs  and  de- 
fendant are  to  be  received  ;  and  in  either  case  the  plain-^ 
tiffs  are  to  amend  the  defendant's  office-copy  of  the  said 
bill,  and  to  undertake  to  amend  within  one  month :  and 
let  the  plaintiffs  pay  to  the  defendant  the  costs   of  this 
application,  to  be  taxed  by  the  Master  of  this  Court  in 
rotation,  in  case  the  parties  differ. 
The  biU  was  amended  by  inserting  the  name  of  a  next 
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friend  to  Mrs.  Platel,  retaining  her  husband  as  a  co-plain- 
tifi^  in  respect  of  his  life  estate  in  the  trust  money,  in  case 
he  should  survive  her. 

Mr.  Knight  Bruce  for  the  plaintiffs ;  Mr.  Cooper  for 
the  defendant. 

See  Sigel  v.  Phelps^  7  Simons,  239.  Except  Laird  v. 
Tobin,  1  MoUoy,  643,  and  an  unreported  case,  Owden  v. 
Campbell,  V.C.  1837,  the  writer  has  met  with  no  direct 
authorities  not  mentioned  in  the  recently  reported  case  of 
JVaJte  ▼.  Parker,  2  Keen,  59. 

1837.'  Clement  v.  Griffith. 

Period  for  filing  Upon  Mr.  Cooper  and  Mr.  Pigoti  moving  for  a  special 

affidavits  in         ,   ,  ,  « _       »»-.,        ••  •■  «  «»-■••. 

support  of  mo-    injunction,  Mr.  Kmght  objected  to  the  affidavit  being 
^^°'  read,  it  appearing  that  the  notice  of  motion  was  for  the 

20th  April,  but  that  the  affidavit  in  support  was  not  filed 
until  the  27th  April.      • 

The  Vice-chancellor  said,  that  according  to  the 
strict  practice,  such  affidavits  only  can  be  read  as  are 
filed  between  the  service  of  the  notice  of  motion  and  the 
day  on  which,  according  to  such  notice,  the  motion  is  to 
be  made — that  the  adverse  party  is  not  bound  to  extend 
his  search  for  affidavits  to  a  period  either  prior  or  subse- 
quent— and  that  consequently,  if  it  is  desired  to  read  affi- 
davits filed  at  any  other  time,  notice  of  the  filing  of  such 
affidavits,  and  of  the  intention  to  read  them,  should  be 
given. 
So  Benl  v.  Reynolds,  M.  R.,  January,  1838. 


By  the  general  orders  of  the  28th  February,  1632,  and  the 
15th  November,  1660,  it  is  ordered  that  all  affidavits  thenceforth 
to  be  taken  before  any  Master  of  the  Court,  should  be  brought 
to  the  register  of  affidavits,  or  his  deputy  for  the  time  being,  to 
be  there  filed  and  registered  in  some  due  and  convenient  time 
afier  the  same  are  sworn  unto,  and  before  use  is  made  thereof  in 
Court,  as  well  to  prevent  vexation  and  trouble  to  the  suitors  io 
coming  so  often  to  inquire  for  such  affidavits  before  they  come 
into  the  said  office,  as  also  that  the  parties  against  whom  such 
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affidavits  are  made,  may  have  time  by  their  counsel  to  inform  the 
Court  of  any  cause  of  exception  they  may  have  to  allege  against 
the  same. 

See  further  Praxis  Al.  Cur.  Cane.  vol.  i.  p.  SO,  first  edition, 
(1694) ;  Harrison's  Accomplished  Practiser,  vol.  i.  p.  14,  first 
edition  (1741);  and  Hinde's  Practice,  p.  452  (1785). 

The  late  time  at  which  an  aflSdavit  is  filed  cannot  be  objected, 
if  the  affidavit  be  such  as  by  the  practice  of  the  Court  admits  of 
no  denial,  as  that  the  plaintiff  cannot  with  safety  proceed  to  a 
trial  of  an  action  until  the  answer  of  the  defendant  comes  in. 
Jones  V. ,  8  Vesey,  46. 

Lord  Eldon  once  said,  that  he  had  often  thought  of  a  rule  that 
all  affidavits  should  be  filed  in  a  certain  time  before  the  dis- 
cussion :  but  his  Lordship  at  the  same  time  suggested  that  such 
a  rule  might  be  productive  of  injustice,  that  would  counterbalance 
the  mischief  which  he  stated  arose  from  what  had  been  the  uni- 
form practice  of  the  Conrt,  a  mischief  which  had  been  daily  felt 
and  complained  of,  without  an  attempt  to  remedy  it.  See  6 
Vesey,  432. 

In  the  Equity  Exchequer  there  is  a  general  order,  10th  Fe- 
bruary, 1821  (9  Price,  88),  that  where  a  notice  of  motion  is 
necessary  to  be  given,  the  filing  of  any  affidavit  in  support  of  the 
application  shall  be  also  mentioned  at  the  foot  of  the  notice,  to 
enable  the  opposite  party  to  obtain  a  copy  thereof.  By  the  same 
general  order,  all  affidavits  to  be  used  on  any  special  application 
to  the  Court,  must  be  filed  one  clear  day  before  the  application  is 
made.  See  Rock  v.  UndU  Younge,  268  ;  and  by  a  more  recent 
General  Order  of  the  same  Court,  6th  June,  1 837,  No.  3,  (2  Younge 
&  CoUyer,  page  i.)  affidavits  intended  to  be  read  in  support  of 
every  notice  of  motion  and  petition,  must  be  filed  at  least  two 
clear  days  before  the  hearing  of  such  motion  or  petition,  unless 
otherwise  specially  ordered  by  the  Court. 

At  law  (King's  Bench)  affidavits  sworn  before  the  time  of 
showing  cause,  although  afler  the  time  mentioned  in  the  rule 
nisi,  may  be  read,  unless  by  the  terms  of  the  rule  it  is  required 
that  the  affidavito  shall  be  filed  by  a  particular  day.  TUley  v< 
Htnly,  1  Chitty,  136. 

In  a  late  case,  Anon.  July,  1839,  the  Vice-ChanceUor  said,  that 
where  a  plaintiff  had  obtained  an  injunction  ex  parte  upon  certifi- 
cate of  bill  filed  and  affidavits,  and  then  the  defendant  made  an  ap- 
plication upon  counter  affidavits  to  dissolve  such  injunction,  it  was 
his  uniform  habit  to  entertain  such  application  immediately,  and 
not  to  give  the  plaintiff  any  time  for  replying  to  such  affidavits ; 
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that  it  was  true  that  in  some  cases  justice  might  require  that  the 
plaintiff  should  have  an  opportunity  of  filing  aESdavits  in  reply; 
but  whether  that  was  so  or  not  in  each  particular  case,  it  was  his 
practice  to  determine  for  himself  after  hearing  the  matter,  and 
that  he  afforded  or  refused  such  opportunity  according  to  circum- 
stances. 


July  6.  i'837,  CoLLiNs  v.  ViNiNG,  Cary  and  others. 

Discretion  of     JoHN  CoLLiNS  by  his  Will,  dated  6th  June,  18S1,  devised 

appUcatioD  of     his  real  estates,  and  bequeathed  the  residue  of  his  perso- 

fiT^r^totoJ^r  nal  estate  to  the  defendants  Vinmg  and  Cary,  upon  trust 

wife  and  that  they  and  the  survivor  of  them,  his  heirs,  executors, 

and  administrators,  did  and  should  apply  and  dispose  of 

the  rents  and  profits  and  interest  of  the  same,  at  their  and 

his  discretion,  to  and  for  the  use  and  benefit  of  his  wife 

and  children  during  the  life  of  his  said  wife,  and  after  her 

death  then  for  the  benefit  of  his  said  children  until  the 

youngest,  who  should  attain  the  age  of  21  years,  should 

so  attain. 

The  Master  OF  the  Rolls  said  that,  it  not  being  even 
suggested  that  the  trustees  had  made  or  contemplated 
any  fraudulent  or  mischievous  application  or  disposition, 
the  Court  would  not  interfere  with  the  exercise  of  their 
discretion,  unless  they  concurred  and  consented. 

C«r.—*  The  defendants  Vining  and  Cary,  by  their 
counsel,  waiving  any  discretion  as  to  the  application  of 
the  income  of  the  testator's  estate  during  the  Uves  of  the 
testator's  wife  and  children,  and  the  infancy  of  such  chil- 
dren after  the  wife's  death: — Declare  that  the  same  is 
applicable,  under  the  direction  of  the  Court,  as  if  no  such 
discretion  had  been  given  by  the  said  wilL 

Mr.  Tinney  for  the  plaintiffs.  Mr.  Cooper  and  Mr« 
Barringion  for  the  defendants. 

The  student  may  consult,  amongst  other  authorities, 
Licesey  v.  Harding^  Tamlyn,  460,  and  French  v.  David- 
^n,  3  Maddock,  396. 
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M     Rm 

StUDD  v.  BuRKITT.  July  22. 1837. 

At  the  hearing  of  this  causej  which  was  principally  to  ad-  Decree  with 

1  1  m  .  1^.     ^   J     liberty  to tupply 

minister  the  personal  estate  of  a  testator,  it  was  objected,  pnofo. 
upon  the  usual  accounts  being  asked  for,  that  although 
the  bill  stated  one  of  the  residuary  legatees  (Frederick 
Matthew  the  younger)  to  be  out  of  the  jurisdiction,  yet 
that  there  was  no  evidence  of  that  fact* 

The  Master  of  the  Rolls  said,  that  this  was  one  of 
those  cases  in  which  for  some  years  it  had  not  been  un- 
usual to  make  a  decree,  which  was  more  or  less  extensive 
according  to  circumstances,  with  liberty  to  supply  proofs. 

Ctir.— -Order,  that  the  plaintiffs  be  at  liberty  to  exhibit 
an  interrogatory  or  interrogatories  in  the  Examiner's  Of- 
fice, and  to  examine  witnesses  thereon,  to  prove  Frederick 
Matthew  the  younger  to  be  out  of  the  jurisdiction  of  the 
Court,  &c. 

Mr.  Pemberton  and  Mr.  Cooper  for  the  different  par- 
ties. 

In  Butler  v.  Barton,  5  Maddock,  40  and  43,  one  of  the 
defendants  interested  in  the  account  sought  was  out  of  the 
jurisdiction,  but  that  was  not  proved.  Sir  John  Leach 
said,  that  an  account  might  be  directed  in  his  absence, 
and  that  the  deficiency  of  proof  that  he  was  out  of  the 
jurisdiction,  might  be  supplied  by  allowing  an  interroga- 
tory to  be  exhibited  for  that  purpose. 


Other  cases  in  which  a  decree  is  pronounced  with  li- 
berty to  supply  proofs,  as  contra-distinguished  from  the 
cases  where  the  only  order  made  at  the  hearing  is,  that 
the  cause  shall  stand  over  for  a  like  purpose,  are  mostly 
cases  of  suits  for  the  administration  of  assets,  and  in  which 
there  has  been  an  omission  or  failure  to  prove  the  fact  of 
trading,  or  the  execution  of  a  will.  See  Lechmere  v. 
BraHer,  2  Jacob  &  Walker,  287,  289,  and  Seton  on  De- 
crees, pages  364,  365. 

One  case  of  a  different  kind  is  Edney  ▼•  Jewell^  6  Mad- 
dock,  165. 
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Hartley  v.  Ikiny  mentioned  4  Simons,  104, 106,  was  a 
creditors'  suit,  and  the  instrument  neglected  to  be  proved 
against  some  of  the  defendants  constituted  the  plaintiff's 
debt. 


Decmftir  1*9,22,  ^^  _ 

1838.  M£LLISH  V.  BrOOKS. 

Short  cause:  This  cause  being  in  the  paper  of  Short  Causes,  and  ap- 
pearing  of  a  nature  likely  to  occupy  much  time,  was  or- 
dered to  be  remitted  to  its  place  in  the  general  paper, 
whereupon  the  defendant  applied  for  the  costs  of  the  day, 
upon  the  ground  that  there  was  neither  order  nor  written 
consent  for  hearing  the  cause  as  a  short  cause. 

The  Master  of  the  Rolls  said,  that  as  the  plaintifis 
had  not,  in  conformity  with  the  practice  adopted  by  him, 
procured  the  order  of  the  Court  that  their  cause  might  be 
heard  as  a  short  cause  (a),  they  must  pay  the  costs  of  the 

(a)  See  Mountford  v.  Coopett  1  Keen,  464,  and  Hutddnsm  v. 
Stephens^  ibidem,  659,  also  on  appeal,  2  Mylne  &  Craig,  452. 
As  there  is  nothing  to  prevent  an  order  to  advance  a  cause  to  be 
heard  as  a  short  cause,  becoming  like  any  other  order  the  sub- 
ject of  enrolment,  and  as  in  that  case  it  must  be  signed  by  the 
Lord  Chancellor,  the  doubt  expressed  in  the  last  report  as  to  the 
Lord  Chancellor's  power  to  interfere  with  such  an  order,  seems 
without  foundation.  The  act  too  of  3  George  2,  c.  30,  has  not 
more  application  to  such  an  order,  than  to  all  other  orders  and 
decrees  of  the  Master  of  the  Rolls. 

By  the  present  practice  of  the  Vice-Chancellor's  Court  it 
should  appear  that  the  dissent,  however  unreasonable,  of  a  single 
party  will  prevent  a  cause  being  heard  as  a  short  cause ;  Ker  v. 
Cttfoc,  7  Simons,  520. 

Notwithstanding  some  assertions  to  the  contrary,  the  author 
doubts  whether  that  was  the  ancient  course  of  the  Court*  The 
only  description  of  short  cause  that  he  knows  of,  which,  prior  to 
the  orders  of  9th  May,  1839,  (No.  4),  could  not  be  heard  as  a 
short  cause  unless  by  consent,  is  a  foreclosure  suit,  {Rashleigh  v. 
Dayman^  %  Maddock,  147)  ;  and  it  seems  to  him  that  the  excep- 
tion must  be  taken  as  proving  the  course  to  have  been  as  he  has 
understood  it :  and  even  foreclosure  suits  have  been  advanced,  in 
order  to  be  taken  pro  confesso ;  Baker  v.  feen,  4  Simons,  498, 
and  Barwkk  v.  Ward^  5  Simons,  676. 
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day,  unless  they  could  show  that  the  defendant  had  con- 
curred in  the  cause  being  inserted  in  the  Short  Cause 
list,  but  that  a  written  consent  was  not  necessary:  that  it 
would  be  sufficient  were  the  conduct  of  the  defendant 
such  as  to  lead  the  plaintiffs  to  believe  that  no  opposition 
would  be  offered  to  the  cause  being  disposed  of  as  a  short 
one,  should  the  Court  and  counsel  see  no  objection. 

The  plaintiffs*  solicitor  made  an  affidavit  of  the  circum- 
stances under  which  the  cause  was  placed  in  the  paper  of 

Indeed  it  is  difficult  to  conceive,  that  the  Court  can  recognize 
the  right  of  one  of  the  parties  to  object  to  his  cause  being  heard 
when  it  is  ready  for  hearing ;  or  that  the  Court  having,  as  it  un- 
doubtedly has,  the  discretion  to  direct  a  cause  to  be  advanced  on 
sufficient  allegation,  (see  Hoyle  v.  Idoetey,  1  Merivale,  381,) 
the  circumstance  that  a  cause  will  occupy  only  a  few  minutes, 
is  not  to  be  regarded  as  sufficient  allegation. 

In  the  Equity  Exchequer  the  practice  seems  for  some  time  past 
to  have  been  similar  to  that  prevailing  in  the  Court  of  the  Mas- 
ter of  the  Rolls.  See  Genera]  Order,  Michaelmas  Term,  1830, 
Younge,  145.  The  Irish  practice  appears  equally  in  accordance. 
General  Order  of  Lord  Manners,  7th  May,  1808. 

There  is  a  General  Order  of  the  Equity  Exchequer  (Trinity 
Term,  1824),  which  might  be  usefully  brought  into  operation  in 
one  at  least  of  the  branches  of  the  Court  of  Chancery.  By  it  no 
cause  is  to  be  placed  in  the  paper  as  a  short  cause,  in  which  any 
question  arises  or  any  point  is  to  be  discussed.  M*Cleland,  708  \ 
13  Price,  744. 

What  is  the  ground  of  the  practice,  that  in  certain  cases 
where  a  cause  must  be  set  down  (defendant  not  being  in  custody), 
it  may  be  advanced  in  order  that  the  plaintiff  may  obtain  a  decree 
pro  confesso,  if  it  be  not  that  such  a  cause  is  peculiarly  a  short 
cause?  Mr.  Sidney  Smith  (Chancery  Practice,  vol.i.  p.  114, 
1st  ed.)  in  citing  Hart  v.  Ashton^  1  Maddock,  175,  where  a 
cause  was  advanced  for  that  purpose,  has  added  a  query,  but 
without  sufficient  reason.  In  the  time  of  Dickens  such  causes 
were  heard  as  short  causes  both  by  the  Lord  Chancellor  and 
Master  of  the  RoUs.  Rowley  v.  Ridley^  2  Dickens,  622,  626. 
But  all  doubt  on  this  subject  is  now  removed  by  a  case  before 
Lord  Eldon,  Bolton  v.  GUuford^  lately  printed  from  a  note  in  the 
possession  of  the  Vice-Chancellor,  5  Simons,  677. 
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short  causesi  and  the  Court  refused  to  give  the  defendant 
the  costs  of  the  day. 

Mr.  Pemberton  for  the  plaintiffs.     Mr.  Cooper  and 
Mr.  Dixon  for  the  defendant. 


Sarah  Dawson,  on  behalf  of  herself  and  all  other 

Simple  Contract  Creditors  of  Willi  am  Dawson, 

Navmi^b^  24,       deccascd,  V.  Jane  Dawson  and  John  Dawson. 

1837. 

FormofcradU  WiLLiAM  Dawson  died  intestate.    The  defendant  Jane 

since  act  ren-  was  his  administratrix,  and  the  defendant  John  was  his 

^2  !!^u  ^^^^  **  **^'     ^**®  defendant  Jane  by  her  answer  sUting 

for  ptyoMot  of  a  great  deficiency  of  the  personal  estate,  it  was  insisted 

SlIDplfl  CODtlftCt 

debu.  that  in  conformity  with  the  policy  of  the  act  to  render 

freehold  and  copyhold  estates  assets  for  the  payment  of 
simple  contract  debts,  (3  &  4  Will.  4,  c.  104,)  an  imme- 
diate sale  of  the  real  estates  ought  to  be  directed. 

But  the  Vice-chancellor  said  that  the  act  made  the 
real  estates,  of  which  a  debtor  died  seised,  and  which  he 
had  not  by  his  will  rendered  liable  to  his  debts,  assets  to 
be  administered  in  Courts  of  Equity  only ;  that  the  act 
had  not  even  conferred  upon  the  simple  contract  creditors 
any  remedy  at  law,  such  as  the  old  act  for  the  relief  of 
creditors  against  fraudulent  devises,  (3  &  4  Will.  &  Mary, 
c.  14.,)  (a)  had  given  to  creditors  by  bonds  or  other  speci- 
alties in  which  heirs  are  bound,  against  heirs  alienating 
before  action  brought,  and  also  against  devisees ;  that  if 
the  act  had  conferred  any  legal  remedy,  he  was  far  from 
thinking  that  such  circumstance  would  have  authorised 
any  change  in  the  practice  of  Courts  of  Equity,  when 
creditors  thought  fit  to  resort  to  that  jurisdiction;  that 
the  restriction  however  of  the  remedy  of  simple  contract 
creditors,  as  against  the  real  estates,  to  Courts  of  Equity 

(a)  Repealed  by  11  Geo.  4  and  1  Will.  4,  c.  47,  an  act  for  con- 
solidating and  amending  the  laws  for  facilitating  the  payment  of 
debts  out  of  real  estate.    See  that  act. 
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must  be  taken  as  an  indication,  that  in  the  administra- 
tion of  the  assets  it  was  not  meant  that  the  rules  pre- 
vailing in  those  tribunals  should  be  departed  from; 
that  the  language  of  the  act  was  similar  to  that  of 
Sir  Samuel  Romilly's  act  for  more  effectually  securing 
the  debts  of  traders,  (47  Geo.  3,  c.  74,  (a) );  that  where 
before  the  passing  of  the  act  suits  were  brought  on  the 
part  of  creditors  against  the  heirs  or  devisees  of  real 
estates,  it  had  not,  at  least  of  late  years,  been  the  course 
of  the  Court,  without  the  consent  of  such  heirs  or  de- 
visees, to  take  effective  measures  against  the  real  estate, 
until  it  had  been  ascertained  by  the  report  of  the  Master 
that  there  was  a  deficiency  of  the  personal  estate  {b) :  that 
this  was  shown  by  the  decretal  forms  used  in  numberless 
creditors'  suits,  particularly  suits  to  have  the  benefit  of 
such  devises  for  the  payment  of  debts,  as  were  excepted 
out  of  the  act  against  fraudulent  devises  (c),  as  well  as  in 
many  suits  for  the  marshalling  of  the  assets,  and  in  suits 
to  have  the  benefit  of  Sir  Samuel  RomiDy's  act :  that  the 
decree  must  be  for  the  common  accounts  of  the  debts  and 
of  the  personal  estate,  to  which  would  be  added  an  in- 
quiry what  real  estates  the  testator  died  seised  of. 

Mr.  Cooper  and  Mr.  White  for  the    plaintiff;    Mr. 
Purvis  for  the  defendants. 


John  Scholefield  v.  Joshua  Ingham,  Isaac 
Hemsworth,  Isaac  Whitaker,  and  David       l.c. 

Lin  LEY.  1838. 

In  18S0  the  defendant  Linley  made  a  mortgage  to  the  Question  of  an- 
plaintiff,  subject  to  a  prior  mortgage  to  the  defendants  Sm  t^^  **° 


Ingham,  Hemsworth,  and  Whitaker.    The  defendants,  »g«in»^.»«rt- 
the  prior  mortgagees,  had  entered  into  receipt  of  the  leasion. 
rents  of  the  mortgaged  premises  in   183S,  when  about 

(a)  See  now  11  Geo.  4  and  1  Will.  4,  c.  47. 

(b)  See  Seton  on  Decrees,  pages  86  and  87. 

(c)  Section  4  (3  &  4  Will.  &  Mary,  c.  14,)  repealed,  but  re- 
enacted  11  Geo.  4  and  1  Will.  4,  c.  47. 


478  CASES  IN  CHANCBRY^ 

a  twelvemonth's  interest  was  in  arrear.  The  biO,  whieh 
was  filed  in  1835,  prayed  some  peculiar  relief,  but  was 
treated  as  a  common  bill  by  a  second  mortgagee.  On 
the  hearing  it  was  stated  (although  it  did  not  so  appear 
from  the  pleadings  except  by  inferqpce)  that  the  yearly 
rents  exceeded  the  interest ;  and  it  was  suggested  that 
inasmuch  as  the  Master  had  no  power,  unless  so  autho- 
rized by  the  Court,  to  apply  the  excess  of  the  rents  over 
the  interest  to  sink  the  principal,  and  to  make  annual 
rests,  it  would  be  only  proper  and  usual  to  insert  direc- 
tions to  that  effect  in  the  decree. 

But  the  Lord  Chancellor  said,  that  although  it  was 
quite  true  that  the  Master  could  not,  unless  specially 
instructed,  apply  surplus  rents,  after  satisfaction  of  in- 
terest, to  liquidation  of  capital,  and  make  yearly  rests  (a); 
yet  that,  to  the  best  of  his  recollection,  it  was  by  no  means 
of  course  in  a  decree  for  an  account  against  a  mortgagee 
in  possession  to  introduce  any  particular  clauses  of  that 
kind  (&) :  that  very  often  a  mortgagee  only  entered  into 
receipt  of  the  rents,  because  his  interest  was  very  greatly 
in  arrear,  and  in  such  a  case  it  would  be  very  hard  to 
take  the  account  against  him  in  the  way  contended  for ; 
that  sometimes,  although  when  the  bill  was  filed  the  rents 
exceeded  the  interest,  yet  for  a  long  time  previously  the 
reverse  had  been  the  fact  (e) ;  that  where  too  the  rents 
did  not  much  exceed  the  interest,  the  Court  would  not 
vary  the  ordinary  form  of  its  decree  (d) :  that  it  was  very 
different  where  there  was  no  arrear  of  interest  or  the 
same  was  of  no  great  amount,  and  the  annual  rents  were 
much  more  than  the  interest  (e) :  that  another  exception 
was  where  the  mortgage  debt  had  at  the  institution  of  the 
suit  been  wholly  or  in  great  part  paid  by  perception  of 

(a)  Webber  v.  Hunt,  1  Maddock,  13;  Donovan  v.  Fricker, 
Jacob,  165,  168. 

(b)  Davis  V.  May,  19  Vesey,  383;  S.  C.  Cooper,  238 ;  Do- 
n&oan  v.  Fricker,  Jacob,  165,  168. 

(c)  Latter  v.  Dashnfood,  6  Simons,  462. 

{d)  Gould  V.  Tancred,  2  Atkyns,  533  ;  Donffoan  v.  Frieker, 
Jacob,  165, 168. 

(e)  Shephard  v.  EUiott,  4  Maddock,  254. 
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the  rents  (a) :  but  in  all  cases,  his  Lordship  added,  where 
the  Court  was  called  upon  to  direct  an  account  in  terms 
departing  from  those  ordinarily  employed  in  decrees  to 
redeem,  there  must  be  sufficient  ground  laid  in  the  plead- 
ings; even  were  it  only  asked  that  further  directions 
should  be  reserved  (&). 

Cur.  Decree  that  it  be  referred  to  the  Master  of  this  Court  in  Form  of  decree 
rotation  to  take  an  account  of  what  is  due  to  the  defendants  ll^dfo^^orore 
Joshua  Ingham,  Isaac  Hemsworth,  and  Isaac  Whitaker,  for  prin-  suit  by  second 
cipal  and  interest,  on  their  mortgage  security  in  the  pleadings  mortgagee 
mentioned,  and  to  tax  t)iem  their  costs  of  this  suit,  and  refer  it  mortgagees 

to  the  said  Master  to  take  an  account  of  the  rents  and  profits  of  ^"  possessioa 

And  mortfintfor* 
the  said  mortgaged  premises  received  by  the  said  defendants 

Joshua  Ingham,  Isaac  Hemsworth,  and  Isaac  Whitaker,  or  any 
or  either  of  them,  or  by  any  other  person  or  persons  by  their  or 
either  of  their  order,  or  for  their  or  any  or  either  of  their  use,  or 
which  without  their  or  any  or  either  of  their  wilful  default,  might 
have  been  received  thereout ;  and  let  what  on  taking  the  said 
account  of  rents  and  profits  shall  be  found  due  from  the  said  de- 
fendants Joshua  Ingham,  Isaac  Hemsworth,  and  Isaac  Whitaker, 
be  deducted  out  of  what  shall  be  found  due  to  the  said  defend- 
ants Joshua  Ingham,  Isaac  Hemsworth,  and  Isaac  Whitaker,  for 
principal,  interest,  and  costs  as  aforesaid  ;  and  upon  the  plaintiff 
paying  to  the  said  defendants  Joshua  Ingham,  Isaac  Hemsworth, 
and  Isaac  Whitaker,  what  shall  be  found  due  to  them  for  such 
principal,  interest,  and  costs  as  aforesaid,  after  such  deduction 
made  thereout  as  aforesaid,  six  months  af^er  the  said  Master 
shall  have  made  his  report,  at  such  time  and  place  as  the  said 
Master  shall  appoint,  let  the  said  defendants  Joshua  Ingham, 
Isaac  Hemsworth,  and  Isaac  Whitaker,  convey  and  assign  the 
mortgaged  premises,  free  and  clear  of  and  from  all  incumbrances 
done  by  them  or  any  of  them,  or  any  persons  ckiming  by,  from, 
or  under  them,  and  deliver  up  upon  oath  all  deeds  and  writings 
in  their  custody  or  power  relating  thereto  to  the  plaintiff,  or 
to  whom  he  shall  appoint ;  but  in  default  of  the  plaintiff  pay- 

(a)  Lord  TrxmUston  v.  Hamill,  1  Ball  &  Beatty,  377  ;  QuarreU 
V.  Beckford,  1  Maddock,  1269 ;  Binnington  v.  Hartoood,  Turner 
&  Russell,  477 ;  and  Archdeacon  v.  Bowes,  13  Price,  353  ;  S,  C. 
M'Cleland,  149. 

(L)  See  the  remark  Seton  on  Decrees,  p.  148 ;  but  M^Donough 
V.  Shewbridge,  2  Ball  &  Beatty,  555,  there  referred  to,  seems  no 
authority  on  the  point.    See  Wilson  v.  Metcalf,  1  Russell,  530. 
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ing  to  the  said  defendants  Joshua  Inghain^  Isaac  Hemsworth, 
and  Isaac  Whitaker,  such  principal,  interest,  and  costs  as  afore- 
said, after  such  deduction  made  thereout  as  aforesaid  by  the  time 
aforesaid,  let  the  plaintiff's  bill  stand  dismissed  out  of  this  Court 
with  costs  to  be  taxed  by  the  said  Master;  but  in  case  the 
plaintiff  shall  redeem  the  said  defendants  Joshua  Ingham,  Isaac 
Hemsworth,  and  Isaac  Whitaker,  refer  it  to  the  said  Master  to 
compute  subsequent  interest  on  what  tlie  plaintiff  shall  so  pay 
unto  the  said  defendants  Joshua  Ingham,  Isaac  Hemsworth,  and 
Isaac  Whitaker,  and  also  to  take  an  account  of  what  is  due  to  the 
plaintiff  for  principal,  interest,  and  costs  on  his  own  mortgage* 
and  tax  him  his  costs  of  this  suit ;  and  upon  the  defendant  David 
Linley  paying  to  the  plaintiff  what  he  shall  so  pay  to  the  said 
defendants  Joshua  Ingham,  Isaac  Hemsworth,  and  Isaac  Whi- 
taker, for  such  principal,  interest,  and  costs  as  aforesaid,  aAer 
such  deduction  made  thereout  as  aforesaid,  together  with  such 
subsequent  interest  thereon,  and  also  what  shall  be  found  due  to 
the  said  plaintiff  for  principal,  interest,  and  costs  on  his  own 
mortgage,  within  three  months  after  the  said  Master  shall  have 
made  his  report,  at  such  time  and  place  as  the  said  Master  shall 
appoint,  let  the  plaintiff  convey  and  assign  the  said  mortgaged 
premises,  free  and  clear  of  and  from  all  incumbrances  done  by 
him  or  any  persons  claiming  by,  from,  or  under  him,  and  deliver  up 
all  deeds  and  writings  in  his  custody  or  power  relating  thereto  on 
oath  to  the  said  defendant  David  Linley,  or  to  whom  he  shall 
appoint;  but  in  default  of  the  said  defendant  David  Linley 
paying  to  the  plaintiff  such  principal,  interest,  and  costs  as 
aforesaid  by  the  time  aforesaid,  the  said  defendant  David  Linley 
is  from  thenceforth  to  stand  absolutely  debarred  and  foreclosed 
of  and  from  all  right,  title,  interest,  and  equity  of  redemption  of, 
in,  and  to  the  said  mortgaged  premises ;  and  for  better  taking  the 
said  accounts,  the  parties  are  to  produce  before  the  said  Master, 
upon  oath,  all  deeds,  books,  papers,  and  writings  in  their  custody 
or  power  relating  thereto,  and  are  to  be  examined  upon  interro- 
gatories as  the  said  Master  shall  direct,  who,  in  taking  the  said 
accounts,  is  to  make  unto  the  parties  all  just  allowances ;  and 
any  of  the  parties  are  to  be  at  liberty  to  apply  to  this  Court  as 
they  may  be  advised. 

ERRATA  IN  PART  II. 
Page  226,  in  the  marginal  note,  for  "  10  Car.  2/'  read  "  13  Car.  2." 
Page  227,  line  10,  for  «<  10  Charles  2/'  read  •'  13  Charles  2." 

END  OF  PART  III. 
london :  Friotcd  bf  C.  BoworUi  ft  Sodi,  BcU  Yud,  TMiptt  Iter. 
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Platel  v.  Craddock. 
[See  before^  page  469.    The  cause  now  came  on  for  hear-        7.  c. 

Jng  ]  June  2. 1838. 

The  marriage  settlement  was  dated  the  24  th  May,  18249  Question  u  to 
and  was  made  between  Mr.  George  Greenway,  the  father  iog  an  inqairy 
of  the  plaintiff  Catherine  Platel,  of  the  first  part,  the  ^^^l  S'a ca^Se. 
plaintiff  Catherine  Platel,  then  Catherine  Greenway,  of     Breach  of 

*^  ^  trust  in  not 

the  second  part,  the  plaintiff  George  Platel,  of  the  third  calling  in  and 
part,  and  the  defendant  of  the  fourth  part.    The  subject  duVon°a  note*' 
of  the  settlement  was  a  promissory  note  of  Greenway,  ^Ji*",^au  **' * 
also  dated  the  24th  May,  1824,  by  which  the  sum  of  Suit  may  be 
2000/.  was  made  payable  to  the  defendant,  as  the  trustee  against  the 
of  the  settlement,  twelve  months  after  the  date,  with  in-  J3'hi^*to''pi^' 
terest  in  the  mean  time.    The  trusts  of  the  principal  sum  the  money, 

without  makinff 

of  2000/.,  connected  with  the  question  before  the  Court,  the  represema- 
were  as  follows :  In  trust  with  all  convenient  speed  after  lior* the  maker' 
the  same  should  become  payable  to  call  in  and,  if  neces-*  ^/^*  note,  par. 
sary,  compel  payment  of  the  same ;  or  in  case  plaintiff,  Ca- 
therine Platel,  should  by  writing  under  her  hand,  or  in  case 
of  her  death  plaintiff^  George  Platel,  should  by  writing 
under  his  hand,  so  request,  but  not  otherwise,  permit  and 
suffer  the  said  sum  of  2000/.  to  remain  on  the  security  of 
the  said  promissory  note ;  and  in  trust  to  lay  out  and  in- 
vest the  said  sum  of  2000/.,  when  and  as  the  same  should 
be  received,  in  the  name  of  the  said  defendant,  his  exe- 
cutors, administrators,  or  assigns,  in  the  purchase  of  some 
of  the  parliamentary  stocks,  or  public  funds,  of  Great 
Britain,  being  of  a  permanent  and  unlimited  nature,  or  at 
interest  upon  real  security  in  England. 
It  has  been  before  stated  (page  469)  that  the  yearly 
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income  of  the  2000/.  was  payable  to  the  plaintiff  Cathe- 
rine Platel  for  her  life  to  her  separate  use,  and  after  her 
death  to  the  plaintiff  George  Platel  for  his  life.  The  ca- 
pital  was  to  vest  in  the  children  of  the  plaintiffs  George 
and  Catherine  Platel.  The  plaintiff  Peter  Platel  was  the 
only  issue  of  the  marriage.  Greenway  died  in  January, 
1835.  The  2000/.  was  still  due  on  the  security  of  the 
promissory  note,  but  there  was  no  written  request  autho- 
rizing the  defendant  to  allow  it  to  remain  ip  Gieenway's 
hands.  The  plaintiff  Catherine  Platel  had  been  paid  in- 
terest upon  the  note  to  March,  1833, 

The  bill,  which  was  filed  in  Aprilj  1835,  prayed  that  it 
might  be  declared,  that  by  reason  of  the  defendant  having 
permitted  the  said  sum  of  2000/.  to  remain  outstanding  on 
the  security  of  the  said  promissory  note  of  the  said  George 
Greenway,  contrary  to  the  trusts  of  the  said  indenture  of 
settlement,  he  the  said  defendant  had  become  and  was 
personally  responsible  for  the  said  sum  of  2000/.,  and  the 
interest  due  thereon ;  and  that  he  might  be  decreed  to 
invest  the  said  sum  of  2000/.  in  the  name  of  him  the  said 
defendant,  upon  the  trusts  of  the  sud  indenture  of  settle- 
ment ;  and  that  an  account  might  be  taken  of  the  interest 
due  and  to  accrue  upon  the  said  sum  of  2000/.  from  the 
25th  day  of  March,  1833,  to  which  time  such  interest  was 
last  paid,  up  to  the  time  of  the  said  investment  of  said 
sum  of  2000/. ;  and  that  said  defendant  might  be  decreed 
to  pay  what  upon  such  account  should  appear  to  be  due 
in  respect  of  the  interest  of  said  sum  of  2000/.  to  plaintiff 
Catherine  Platel  for  her  separate  use* 

The  defendant  by  his  answer  stated  that  he  had  mar* 
ried  a  sister  of  the  said  plaintiff  Catherine  Platel,  and  it 
was,  he  believed,  for  that  reason  that  he  was  selected  to 
be  a  trustee  under  the  marriage  settlement  of  the  said 
plaintiffs  George  Platel  and  Catherine  his  wife,  but  he, 
defendant,  was  never  consulted  as  to  the  trusts  of  aaid 
settlement,  nor  did  he  read  the  same  or  become  in  any 
way  acquainted  with  the  trusts  thereof:  and  the  circum^ 
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slanee  that  the  defendant  had  become  such  trustee  es- 
caped the  defendant's  recollection  until  the  month  of 
October,  1884,  when  he  received  from  the  said  plaintiff 
George  Platel  the  letter  thereinafter  set  forth,  and  when 
the  defendant  searched  for  and  found  such  settlement, 
and  also  the  note  for  2000/.,  which  was  the  first  time  the 
defendant  knew  of  the  contents  of  such  note.  That  both 
the  said  plaintiff  Oeorge  Platel  and  said  George  Green- 
way,  as  well  as  the  defendant,  were  professional  persons, 
and  the  defendant  supposed  that  the  said  plaintiff  George 
Platel  and  the  said  George  Greenway  would  do  whatever 
was  right  with  reference  to  said  settlement.  And  if  de- 
fendant had  had  any  knowledge  of  the  contents  of  said 
note,  which  he  had  not,  he  must  have  supposed  that  at  all 
events  if  said  plaintiff  George  Platel  thought  that  the 
sum  of  2000/.  secured  by  said  note  should  be  called  in  as 
soon  as  the  same  became  payable,  that  he  the  said  plain- 
tiff George  Platel  would  have  applied  to  defendant,  and 
desired  hnn  to  require  payment  of  the  said  note.  That 
from  the  time  of  said  marriage  in  1824  down  to  the  year 
1834  no  application  whatever  was  made  to  him  in  his 
character  of  such  trustee  as  aforesaid,  nor  did  he  ever  re- 
ceive the  interest  upon  the  said  note  or  any  part  thereof, 
but  such  interest  was,  until  shortly  before  said  George 
Greenway's  death,  received  by  said  plaintiffs  George  Platel 
and  Catherine  his  wife,  or  one  of  them,  from  said  George 
Greenway  himself,  and  from  the  circumstance  of  said 
plaintiffs  George  Platel  and  Catherine  his  wife  receiving 
such  interest  from  time  to  time  from  said  George  Greenway, 
they  must  of  necessity  have  known  that  said  sum  of  2000/. 
remained  in  his  handsi  and  was  not  otherwise  invested. 
That  under  the  circumstances  aforesaid,  and  no  application 
havhig  been  made  to  defendant  as  such  trustee,  and  defend- 
ant having  in  fact  forgotten  that  he  was  such  trustee,  and 
being  entirely  ignorant  of  the  trusts  of  the  aforesaid  settle- 
menti  or  the  contents  of  said  promissory  note,  he  did  not, 
as  he  admitted,  at  the  time  when  said  promissory  note 

ii2 
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became  payable^  or  at  any  time  afterwards,  call  in  or  com- 
pel payment  of  said  smn  of  SOOO/.  for  which  said  promis- 
sory note  was  given,  and  that  the  same  was  from  the 
defendant's  total  ignorance  upon  the  subject  permitted 
to  remain  in  the  hands  of  said  George  Greenway.    That 
defendant  no  otherwise  permitted  such  money  to  remain  in 
said  George  Greenway 's  bands  than  from  the  absence  of 
all  knowledge  respecting  the  matters  in  the  said  bill  in  that 
behalf  mentioned.    That  he  submitted  that  said  plaintiff 
George  Plate!,  who  was  well  acquainted  with  the  trusts 
of  the  said  indenture,  wilfully  omitted  to  remind  defend- 
ant thereof:   and  the  said  defendant  insisted  that  the 
permission  that  the  money  should  remain  upon  such  secu- 
rity was  rather  the  permission  of  said  plaintiff  George 
Platel  than  of  the  defendant.    That  in  or  about  the  month 
of  October,  1834,  the  said  George  Greenway  became 
dangerously  ill,  and  shortly  afterwards  to  his,  the  defend- 
ant's, very  great  astonishment  he  received  a  letter  from 
said  plaintiff  George  Plate],  which  was  to  the  effect  fol- 
lowing:— ''S3d   October,  1834.      No  interest  has  been 
paid  on  the  2000/.  mentioned  in  the  settlement  made  pre- 
viously to,  and  in  contemplation  of,  the  marriage  between 
myself  and  Mrs.  Platel,  since  Lady-Day,  1833.     I  write 
this  to  you  in  your  character  of  sole  trustee  named  in  the 
deed  above  alluded  to.     I  think  I  need  not  add  my  disap- 
probation in  case  the  trusts  of  the  deed  have  not  been 
fully  carried  into  execution."    That  in  reply  to  such  letter 
the  defendant  wrote  to  the  said  plaintiff  George  Platel  a 
letter,  which  was  to  the  effect  following : — "  October  25tb, 
1834.     Until  the  receipt  of  your  letter  of  the  ^d,  it  did 
not  occur  to  me  that  I  was  a  trustee  named  in  the  settle- 
ment made  on  the  marriage  of  Mrs.  Platel  and  yourself, 
so  little  have  I  known  of  your  transactions  with  Mr. 
Greenway;    therefore  as  you  have  proceeded  all  these 
years  without  my  knowledge  or  assistance,  I  trust  you  will 
continue  so  to  do."    That  said  George  Greenway  being 
then  in  an  alarming  state  of  health,  be  defendant  did  not 
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think  it  right  to  have  aiiy  communication  with  him  rela- 
tive to  said  promissory  note  and  the  non-investment  of 
said  money,  and  said  George  Greenway  continued  in  the 
said  state  until  the  time  when  he  died.  That  in  the 
month  of  March,  1835,  he  received  another  letter  from  said 
plaintiff  George  Platel,  which  was  to  the  effect  following : — 
*'  7th  March,  1835.  A  length  of  time  (most  amply  suffi- 
cient for  all  reasonable  purposes)  has  elapsed  between 
your  last  letter  dated  S5th  October,  1834^  and  this  period, 
for  you  to  have  ascertained  the  justness  of  my  claim  for 
interest  on  the  2000L ;  but  from  your  long  silence  I  am 
rather  afraid  our  notions  of  the  character  and  liability  of 
a  trustee  accord  but  little,  and  that  nothing  less  than  the 
interference  and  decision  of  a  Court  of  Equity  will  settle 
our  differences  of  opinion— 150/.  was  due  for  interest  last 
Michaelmas.  I  am  rather  short  of  cash,  an  evil  which, 
luckily  for  yourself  and  family,  you  know  nothing  about." 
That  from  the  time  of  the  marriage  of  said  plaintiffs 
George  Platel  and  Catherine  his  wife  down  to  the  year 
1834  they  were  in  the  habit  of  very  frequently  visiting  said 
George  Greenway,  and  upon  scarcely  any  occasion  did 
the  said  plaintiff  George  Platcl  visit  the  said  George 
Greenway  without  calling  upon  defendant,  and  generally 
dining  with  him,  and  during  all  that  period  the  said  plaintiff 
George  Platel  never  mentioned  to  the  defendant  the  sub- 
ject of  the  said  settlement,  or  the  money  secured  by  said 
note;  and  if  the  same  had  occurred  to  the  defendant's  re- 
collection, he  would  naturally  have  supposed  that  there  was 
some  satisfactory  understanding  on  the  subject  between 
the  said  plaintiff  George  Platel  and  the  said  George 
Greenway.  That  the  said  George  Greenway  died  seised, 
possessed  of,  or  entitled  to  real  and  personal  estates  of  a 
considerable  amount  and  value,  and  more  than  sufficient 
to  pay  and  discharge  all  the  debts  which  were  due  and 
owing  from  said  George  Greenway  at  the  time  of  his 
death,  including  the  aforesaid  sum  of  2000/.  which  was 
due  and  owing  upon  said  promissory  note*    That  the 
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defendant  submitted  that  under  Ae  circumstancea  he 
ought  not  to  be  called  upon  to  pay  the  aforesaid  sum  of 
SOOO/.,  supposing  he  was  liable  to  pay  the  same  at  aU,  un- 
less the  real  and  personal  estates  of  said  QeorgB  Oreen- 
way  should  turn  out  to  be  insufficient  for  that  purpose. 
That  said  plaintiffs'  bill  was  defective  for  want  of  parties, 
inasmuch  as  the  representatives  of  said  George  Green* 
way  were  not  parties  to  said  suit* 

The  plaintiffs  gave  in  evidence  the  settlement  and  the 
promissory  note.  The  defendant  had  not  examined  wit- 
nesses, partly  from  the  knowledge  of  the  facts  detailed 
by  the  answer  being  confined  to  the  plaintiffs  Platel  and 
wife,  and  partly  from  an  apprehension  that  no  decree 
would  be  pronounced  agaifist  him  without  some  previous 
inquiry. 

Under  these  circumstances  it  was  submittedi  on  be- 
half of  the  defendant,  that  there  was  ground  for  believing 
that  the  plaintiff  George  Platel  had  at  least  acquiesced  in 
the  breach  of  trust,  even  if  he  had  not  been  the  occasion 
of  it,  by  designedly  holding  back  and  omitting  to  remind 
the  defendant  of  the  settlement  and  the  note;  and  if  that 
was  so,  and  the  plaintiff  George  Platel  should  survive  his 
wife,  it  would  not  be  disputed  that  then  his  life  interest 
ought  to  be  made  available  towards  the  indemnity  of  the 
defendant.  Upon  this  point  an  inquiry  was  pressed  for. 
On  behalf  of  the  defendant  it  was  also  submitted  that  the 
representatives  of  Greenway  ought  to  have  been  parties 
to  the  suit. 

The  Vice-Chancellor  said,  that  it  was  not  the  usual 
course  of  the  Court  to  grant  an  inquiry  upon  the  main 
point  in  a  cause — upon  what  might  be  considered  as  con- 
stituting the  merits  of  it — but  only  upon  something  inci- 
dental and  collateral,  when  the  main  point  was  uncontested : 
that  where  a  breach  of  trust  was  alleged,  acquiescence 
was  a  main  point,  and  if  it  was  made  out,  the  claim  to  re- 
lief must  fail.  That  if  the  plamtiff  George  Platel  was 
not  entitled  *to  relief,  it  would  be  difficult  to  hold,  consis- 
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tently  with  a  rule  of  pleading  well  known  both  at  law  and 
in  equity,  that  those  who  were  joined  with  him  as  co- 
plaintiffs,  could  sustain  the  bill,  although  the  one  being  a 
feme  coverte  and  the  other  an  infant,  there  could  of  course 
be  no  acquiescence  as  regarded  them.  That  assuming 
there  to  be  instances  in  which  the  Court  has  granted  an 
inquiry  of  such  a  kind,  it  was  too  much  to  suppose  it 
would  do  so  when  the  case  of  the  plaintiffs  was  complete, 
whilst  that  of  the  defendant  was  so  far  deficient,  that 
there  was  nothing  to  support  it  except  his  own  oath. 
That  it  might  be  true  that  there  was  a  scarcity  of  testi- 
mony; but  if  nobody  was  cognisant  of  the  facts,  except 
the  plaintiffs  Platel  and  wife,  a  cross-bill  ought  at  least  to 
have  been  filed,  which  might  perhaps  have  laid  some 
foundation  for  what  was  asked  (a). 

His  Honor  fbi'ther  said,  that  the  bill  might  undoubtedly 
have  been  so  framed  as  to  have  asked  payment  of  the 
SOOO/.  out  of  the  estate  of  Greenway,  and  the  usual  ac- 
counts of  that  estate,  and  it  might  have  sought  to  make 
the  trustee  liable  only  in  the  event  of  there  not  being 
assets  of  Greenway :  that  such  a  bill  most  certainly  would 
have  been  unobjectionable  in  all  respects ;  but  neverthe- 
less the  plaintiffs  had  full  right,  if  they  pleased,  to  proceed 
against  the  trustee  at  once  and  solely,  leaving  him  to  re- 
imburse himself,  if  he  could,  principal,  interest  and  costs 
out  of  the  property  of  the  settlor. 

Mr.  Knight  Bruce  and  Mr.  Anderdon  for  the  plaintiffs. 
Mr.  Cooper  and  Mr.  Daniell  for  the  defendant. 

Cur.  Let  the  defendant  pay  the  sum  of  2000/.  remaining  out- 
standing on  the  security  of  the  promissory  note  of  George  Green- 

(a)  In  January,  1840,  a  cause,  the  name  of  ivhich  the  writer 
has  omitted  to  preserve,  was  argued  before  the  Lord  Chancellor, 
in  which  the  only  question  was  the  right  of  the  defendant  to  an 
inquiry  under  circumstances  resembling  those  in  the  principal 
case.  His  Lordship  in  refusing  the  inquiry  expressed  himself  in 
words  little  differing  from  those  used  in  the  Vice-Chancellor's 
judgment. 
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way,  in  the  pleadings  mentioued,  into  the  Bank,  with  the  privity 
of  the  Accountant-General  of  this  Court,  to  be  there  placed  to 
the  credit  of  this  cause ;  and  let  the  said  sum  of  2000/.,  when  so 
paid  into  the  Bank,  be  laid  out  in  the  purchase  of  bank  three 
per  cent,  annuities,  &c. ;  and  let  the  interest  to  accnte  due  on 
the  said  bank  annuities,  when  so  purchased,  be  from  time  to  time 
paid  to  the  plaintiff  Catherine  Platel  for  her  sole  and  separate 
use,  until  the  further  order  of  this  Court ;  and  refer  it  to  the 
Master  in  rotation  to  take  an  account  of  the  arrear  of  interest 
due  upon,  or  in  respect  of,  the  said  promissory  note  from  the  25th 
day  of  March,  1833,  to  which  time  such  interest  was  last  paid, 
up  to  the  time  of  paying  the  said  sum  of  2000/.  into  the  Bank ; 
and  let  the  said  defendant  pay  the  amount  of  such  interest  so  to 
be  ascertained  to  the  plaintiff  Catherine  Platel,  the  wife  of 
the  plaintiff  George  Platel,  for  her  sole  and  separate  use. 


V.C. 


^''mrT^'         Jones  v.  J.  Williams  and  D.  Williams. 


A  proceeding  Thbre  was  an  ordcF  that  the  defendant  D.  Willianos 
anta^otwith"  '  should  pay  a  sum  of  money  to  the  defendant  J.  Williams; 
suU  abated  b  ^^^  ^*"^®  *^®  order  was  pronounced  the  plaintiff  had  died. 
plaiDtifTs  death.  The  defendant  J.  Williams  now  moved  that  a  time  might 
be  limited  within  which  the  payment  should  be  made, 
when  it  was  objected  that  the  suit  was  abated. 

The  Vice-chancellor  said  that  the  proceeding  was 
one  in  which  it  was  plain  no  one  had  any  interest  except 
the  defendants :  that  it  might  without  inconvenience  go 
on  notwithstanding  the  abatement,  and  there  was  no  occa- 
sion to  wait  until  a  bill  of  revivor  should  be  filed. 

Sir  W.  Home  for  the  motion.    Mr.  Cooper  against  it. 
See  Gibbs  v.  Churion,  post,  page  496. 
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Notes  of  Miscellaneous  Cases  and  Dicta. 

MaCNAMARA  V,  DSVEREUX.  „  ^'  ?•    ^ 

May,  1825. 

The  defendant  was  in  1819   the  commander  of  a  body  of  Demurrer  tl- 
troops  in  the  service  of  the  republic  of  Columbia,  principally  '?ir!j  ^*"  j' 
raised  in  the  United  Kingdom,  but  without  the  licence  of  tlie  ariiing  out  of 
crown.     The  plaintiff  being  resident  in  this  country,  was  in  that  tranMctions, 
year  appointed  by  the  defendant  commissary-general  to  those  violation  of  the 
troops,  and  he  in  that  character  from  time  to  time  sent  out  Foreign  Enli«t- 
dothes,  ammunition  and  other  stores,  and  in  that  way  expended 
large  sums  of  money,  and  incurred  large  debts.     In  1823  an 
agreement  was  made  between  the  plaintiff  and  the  defendant, 
under  which    bonds  of  the  Columbian  government  were  re- 
mitted to  their  representative  in  London,  which  were  to  remain 
in  his  hands  as  a  security  to  answer  the  aforesaid  claim  and 
liability  of  the  plaintiff.    The  bill  prayed  an  account  of  what 
the  plaintiff  had  paid  and  was  liable  to  pay,  and  that  the  bonds 
might  be  applied  in  his  satisfaction  and  exoneration.     A  de« 
murrer  for  want  of  equity  was  put  in  and  allowed,  Sir  John 
Leach  saying  that  the  plaintiff's  demand  arose  out  of  transac- 
tions, which  were  in  direct  violation  of  the  Foreign  Enlistment 
Act  [59  Geo.  d,  c.  69,  An  Act  to  prevent  the  enlisting  or  engage- 
ment of  His  Majesty's  Subjects   to  serve  in  Foreign  Service, 
and  the  fitting  out  or  equipping  in  His  Majesty's  Dominions  Ves- 
sels for  warlike  purposes  without  His  Majesty's  licence.] 

Day  V,  Binning.  ,     ^'^^  ^, 

Januffry,1831. 

The  plaintiffs  and  the  defendant  were  manufacturers  of  black-  injunction 
ing,  and  the  latter  sold  his  blacking  in  bottles,  which  not  only  *K^°>^  ^°ji* 
resembled  the  bottles  used  by  the  plaintiffs,  but  were  labelled  in  iog  ifbel. 
a  similar  manner;  the  only  difierencc  between  the  two  labels 
was,  that  the  label  of  the  plaintiffs  described  their  blacking  as 
"  manufactured  by  Day  and  Martin,"  whilst  that  of  the  defendant 
described  his  blacking  as  "  equal  to  Day  and  Martin's."    The 
words  <<  equal  to*'  were  printed  in  a  very  small  type.     An  in- 
junction was  granted  ex  parte  to  restrain  the  defendant  from 
using  any  labels  in  imitation  of  those  of  the  plaintiffs. 
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F.C. 

November, \S25. 

Where  the  sub- 
mission to  arbi- 
tration is  under 
the  statute,  plea 
of  an  award  is 
sufficient  with- 
out averments  in 
the  plea,  or  an 
answer  in  sup- 
port of  it,  deny- 
ing the  charges 
impeaching  the 
award. 


June,  1822. 

Equity  giving 
efiect  to  obliga- 
tion against 
sureties,  al- 
though the  ore* 
ditor  cannot 
recover  at  law. 


V.C. 
June,  1824. 

Bill  for  per- 
formance of  an 
agreement,  en- 
tered into  by  de- 
fendant under 
threat  to  prose- 
cute his  sons  for 
felony,  dis- 


r.c. 

June,  1823. 

Husband  ob- 
taining order 
that  his  wife 
may  answer  se- 
parately. 


Yates  o.  Batkard, 
The  bill,  which  was  for  an  account,  impeached  an  award,  and 
set  forth  various  matters  with  that  view :  but  it  did  not  state  tliat 
the  submission  to  arbitration  was  under  the  statute  of  9  &  10 
Will,  d,  c.  15  ;  whereupon  the  defendant  pleaded  the  agreement 
to  refer,  showing  that  fact,  and  also  the  award,  taking  no  notice 
however  of  the  above  matters,  either  by  way  of  averment  in  the 
plea,  or  by  way  of  answer.  Sir  John  Leach  allowed  the  plea, 
observing,  that  the  rule,  which  requires  that  charges  of  fraud, 
corruption  or  error  should  be  dented  by  averments  in  the  plea, 
and  also  by  an  answer  in  support  of  the  plea,  can  have  no  appli- 
cation where  the  act  of  parliament,  whether  rightly  or  wrongly, 
has  taken  away  jurisdiction  from  all  Courts,  except  that  of  which 
the  submission  is  to  be  made  a  rule. 

Smith  o.  Scott, 
Sir  Thomas  Plumer.  It  is  not  correct  to  assert  that  this  Court 
will  not  interfere  as  against  sureties  to  give  effect  to  an  obliga- 
tion entered  into  by  them,  where  the  creditor  may  not  be  able  to 
recover  against  them  at  law.  [See  post.  Notes  of  some  Miscelkk" 
neous  Cases  and  Dicta  in  the  Reports  upon  the  Law  of  Principai  and 
Surety.  A  future  volume  will  contain  a  digest  of  the  class  of 
cases  referred  to  by  the  above  dictum  of  Sir  Thomas  Plumer.] 

Dewall  v.  Elliott. 
The  bill  was  filed  for  the  performance  of  an  agreement  to 
dissolve  the  partnership  of  the  plaintiff  and  defendant  in  the 
business  of  coachmakers.  Witnesses  were  examined  on  tlie 
part  of  the  defendant  to  prove  that  he  had  entered  into  the 
agreement  in  consequence  only  of  the  plaintiff's  threats  to  pro- 
secute two  sons  of  the  defendant  for  felony.  Sir  John  Leach 
dismissed  the  bill. 

Hartford  o.  Crowder. 
Husband  and  wife  entered  a  joint  appearance  to  the  bill, 
and  the  husband  being  attached  for  want  of  answer,  put  in  his  own 
answer  only,  and  now  moved  upon  an  affidavit,  stating  his  wife 
not  to  be  under  his  control,  that  she  might  answer  separately. 
The  plaintiff  did  not  oppose  the  application,  which  Sir  John 
Leach  granted,  but  with  some  hesitation ;  first,  because  the  hus- 
band had  answered  alone  without  having  previously  obtained  the 
permission  of  the  Court;  and  next,  because  the  notice  of  motion 
had  not  been  served  upon  the  wife. 
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v.c, 

SlOPBR  V.  MeaBS.  Niii;em^,1824. 

The  cause  had  upon  the  hearing  been  ordered  to  stand  over.  It  is  irregular 

and  the  usual  liberty  was  given  to  amend  the  bill  by  adding  ^"ade'at^the*^*"^' 

parties.     When  the  cause  came  on  again,  it  appeared  that  the  beariDg,  that  t 

party,  by  whose  absence  the  suit  had  been  defective,  was  made  ^^"^  *^^^^  . . 

a  co-plaintiff  instead  of  a  defendant.     Sir  John  Leach* — ^The  liberty  of 

order  made  upon  the  former  hearing  does  not  authorise  this  amending  by 

amendment.     Had  it  been  desired  that  this  person  should  be  tomakeaper- 

a  co-plaintiff  instead  of  a  defendant,  a  special  application  should  "PJ  *  co-P»*>p- 

,  ,  ,     .-.  A  1  .1   tiff  instead  of 

have  been  made  to  the  Court.    A  person  cannot  at  a  late  period  a  defendant. 

of  a  cause  associate  himself  with  the  old  plaintiffs,  and  take  the 
benefit  of  their  proceedings  as  against  the  defendant,  and  thus 
perhaps  obtain  relief  that  he  might  not  be  entitled  to,  were  he 
a  defendant ;  at  least  without  the  permission  of  the  Court  this 
cannot  be  done.  The  record  has  been  rendered  altogether  irre- 
gular. The  better  way  will  be  to  amend  again,  and  make  this 
person  a  defendant ;  otherwise  this  bill  must  be  dismissed. 

W.H. 
Maxwell  v.  GrEIO.  Ftbruary,  1828. 

Gillies,  a  merchant^  was  concerned  in  an  adventure,  and  he  Some  partners 

employed  Greig  &  Co.   as  his  agents;    subsequently  Gillies  jj" |j"  *uJg°^^|J! 

agreed  that  Maxwell  &  Co.  should  participate  in  the  adventure  ;  cumstances,  to 

and  Greiff  &  Co.  became  apprised  of  the  interest,  which  Maxwell  ^  precluded 

,  from  having  an 

&  Co.  had  thus  acquired  in  it.     Maxwell  &  Co.  made  remit-  account  against 

tances  to  Greig  &  Co.,  but  which  they  desired  should  be  placed  agents  appoint- 
to  the  credit  of  Gillies ;  and  there  were  other  dealings  between  partner, 
the  parties,  from  which  it  might  be  inferred  that  Greig  8c  Co. 
were  to  consider  Gillies  as  the  principal  to  whom  they  were 
accountable.  The  question  in  the  cause  was,  whether  Maxwell 
8c  Co.  could  sustain  a  bill  for  an  account  against  Greig  8c 
Co.  Sir  John  Leach  said  that  undoubtedly  it  was  an  agent's 
duty,  when  aware  that  the  person  appointing  him  was  not  exclu- 
sively interested,  so  to  keep  his  books  as  to  afford  proper  infor- 
mation to  all  those  who^  he  had  reason  to  believe,  might  be 
entitled  to  call  for  it :  and  generally,  an  agent  might  be  compelled 
to  render  an  account  to  every  partner  in  a  speculation ;  but  in 
the  present  case.  Maxwell  &  Co.  had  by  their  conduct  led  Greig 
&  Co.  to  believe  that,  although  they  (Maxwell  &  Co.)  had  a 
share  in  the  adventure,  yet  Greig  8c  Co.  were  still  to  regard 
Gillies  as  their  principal  and  sole  employer^  and  the  only  person 
to  whom  they  were  to  render  any  account ;  that,  indeed,  pay- 
ments which  might  have  been  made  by  them  to  Oilliesi  as  well  as 
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all  transactions  in  reference  to  the  adventure  as  between  them 
and  Gillies,  would  in  all  probability  be  deemed  binding  on  Max- 
well &  Co.  fiut  still  it  was  easy  to  foresee  that  it  would  often 
be  productive  of  much  inconvenience  and  injustice,  were  the 
Court  to  decree  agenu  to  account  under  such  circumstances ; 
that  at  law  there  would  be  no  implication  of  an  undertaking 
that  the  agents  would  account  except  to  Gillies,  and  no  action 
would  lie  by  any  one  else  for  breach  of  an  implied  contract  to 
account ;  that  in  equity  a  similar  doctrine  ought  to  prevail ; 
and  he  could  not,  therefore,  consider  that  Greig  &  Co.  were 
accountable  to  Maxwell  and  Co.     The  bill  was  dismissed. 

Ntnumber,  1823.  t^  . 

_.  DixoN  V,  Allen. 

Cause  stapdiog       SiR  Thomas  Plumbr.  Nothing    is  more  usual  than  for  the 
to  ameud  bj  '^  ^  Court  to  direct  that  a  cause  shall  stand  over,  with  liberty  to  add 
adding  parties,    defendants  by  amendment.     This  is  an  indulgence  given  to  a 
res^y  taken  Ln-  pl^intifT  at  his  own  request ;   he  solicits  it,  being  aware  that 
not  be  used        otherwise  his  bill  must  be  dismissed,  although  without  prejudice 
defendaot^  ^^  ^^  ^^®  institution  of  a  new  suit ;  he  accepts  too  such  indulgence 
at  his  own  risk.     He  knows,  or  is  supposed  to  know,  that  his 
depositions  can  be  of  no  utility  against  the  new  defendants.    No 
court  of  justice  will  permit  defendants  to  be  affected  by  evidence 
taken  in  a  cause  before  they  were  parties,  and  when,  conse- 
quently, they  have  had  no  opportunity  of  cross-examining  the 
witnesses.     The  plaintiff,  therefore,  runs  the  chance  of  being 
able  to  sustain  his  suit  without  the  aid  of  his  proofs;  and  he 
generally  finds  he  can  do  so,  as   persons  made  defendants  in 
pursuance  of  leave  given  for  that  purpose  at  the  hearing,  have 
ordinarily  no  real  interest  in  the  matters  in  dispute. 

January,  1626.  CrESSWELL  V.  HaRRIS. 

Where  plaintiff       The  plaintiff  had  obtained  an  order  to  amend,  by  the  terras  of 
Inff  bi>nafid?     which,  the  bill  was  to  stand  dismissed,  with  costs,  if  not  amended 
opportunity  to     within  a  month.     The  amendment  was  made  within  a  calendar, 
teS[e  reVwS""     *l^^o"g^  "®'  within  a  lunar,  month  ;  but  it  appeared  that  sub- 
sequently there  had  been  great  neglect  and  delay  on  the  plain- 
tiff's part,  who  now,  however,  made  a  motion  to  have  his  bill 
restored.     Sir  John  Leach  said,  that  if  the  plaintiflf  had  merely 
made  a  slip,  by  supposing  the  order  meant  a  calendar,  instead  of 
a  lunar,  month,  it  would  be  harsh  to  refuse  his  application  ;  but 
it  was  evident  that  the  order  to  amend  had  not  been  taken  out 
by  the  plaintiff  bon&  fide,  and  with  an  honest  purpose  to  prose- 
cute the  suit  to  a  hearing;  and  the  Court,  therefore,  was  fully 
justified  in  refusing  him  opportunity  to  correct  his  mistake. 
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M.R. 
Wright  v.  Jones.  Fibruary,\B72. 

The  bill  was  to  foreclose  a  mortgage.  The  defendant  stated  Answer  of  mort- 
by  his  answer,  that  before  the  bill  was  filed  he  was  desirous  to  ^f^^^^ 
redeem,  and  that  he  had  several  times  written  to  the  plaintiff  mortgagee  on 
requesting  him  to  appoint  a  time  and  place  to  receive  his  princi-  J,^  "  ^^^  ° 
pal  and  interest ;  and  that  on  one  occasion  he  had  tendered  in 
bank  notes  a  sum  exceeding  the  amount  due.  The  defendant 
had  gone  into  no  evidence,  but  it  was  submitted  that  the  answer 
might  be  read,  and  that^  under  the  circumstances  set  forth 
therein,  the  plaintiff  ought  not  to  have  the  costs  of  the  suit.  Sir 
Thomas  Plumer,  however,  said  that  the  case  of  mortgagee  and 
mortgagor  was  an  exception  to  the  rule,  which  permits  a  defendant 
to  have  his  answer  read  upon  the  question  of  costs.  The  policy 
of  the  Court  was  to  promote  advances  of  money  upon  mortgage ; 
and  a  mortgagee  had  always  his  costs,  unless  he  had  been  guilty 
of  misconduct,  or  nothing  was  found  due  to  him.  If  a  mort- 
gagee was  to  be  deprived  of  his  costs  for  misconduct,  there  must 
be  proof  of  such  misconduct.  If  he  filed  his  bill  of  foreclosure 
when  he  had  been  wholly  paid  by  receipt  of  the  rents  or  other- 
wise, and  he  was  for  that  reason  not  to  have  costs,  there  was  the 
report  of  the  Master  showing  that  he  was  satisfied  before  lie 
commenced  his  suit.  In  no  instance  did  the  Court  refuse  a 
mortgagee  his  costs  upon  the  oath  of  the  mortgagor,  unsupported 
by  any  testimony.  A  similar  rule  was  well  known  to  apply, 
where  it  is  sought  to  stop  the  payment  of  interest  upon  a  mort- 
gage. There  must  be  a  strict  legal  tender,  and  that  must  not 
only  be  sworn  to  by  the  answer,  but  made  out  by  witnesses  in 
the  same  manner  as  any  other  fact.  [See  what  was  said  by  Lord 
Hardwicke  in  Gammon  v.  Stones  1  Vcsey,  sen.  /)d9.] 

Af.22. 
Hanson  o.  Nicholl.  Nw€mber,\^2l* 

TuR  plaintiff  had  been  the  solicitor  of  the  defendant,  and  had  Mortgage  uken 
also  received  and  paid  for  him  monies  to  a  considerable  amount,  by  BoHcitor  from 
Various  accounts  were  furnished  and  acquiesced  in,  and  finally 
all  the  accounts  were  settled,  and  a  mortgage  was  given  by  the 
defendant  for  the  balance.  A  bill  of  foreclosure  being  filed  by  the 
plaintiff,  the  defendant  filed  a  cross  bill  impeaching  the  settlement 
of  accounts,  and  praying  that,  notwithstanding  such  settlement,  an 
account  might  be  taken  of  all  transactions  between  the  plaintiff  and 
defendant.  There  was  no  evidence  to  sustain  the  particular  allega- 
tions in  the  cross  bill,  and  the  defendant  rested  his  opposition  to 
a  decree  of  foreclosure  upon  general  principles  applicable  to  the 
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relation  between  solicitor  and  dient.  Sir  John  Leach. — If  there 
had  not  been  a  settlement  of  accounts  between  the  plaindlT  and 
the  defendant  before  the  plaintiff  took  his  security,  the  Court 
most  undoubtedly  could  not  now  permit  him  to  foreclose  consis- 
tently with  the  principles  that  have  been  alluded  to.  But  here  it 
appears  that  previously  the  accounts  were  fuUy  taken  between  the 
parties,  all  the  items  of  debit  and  credit  having  been  specified 
and  examined :  and  there  is  nothing  before  the  Court  to  show 
that  the  investigation  of  the  accounts  was  accompanied  by  any 
unfairness.  The  mortgage  is  for  a  balance  actually  due  and 
ascertained.  It  is  not  a  security  for  costs  to  be  incurred  in  some 
continuing  and  future  litigation ;  but  such  a  security  as  is  in  no 
respects  contrary  to  the  policy  of  the  Court.  There  was  a  con- 
sideration for  it  also,  independently  of  the  plaintiff's  demand  in 
respect  of  his  costs,  and  what  was  coming  to  him  by  virtue  of  his 
other  dealings  with  the  defendant :  as  by  taking  the  mortgage,  the 
plaintiff  waived  the  lien,  which  the  law  gave  him  upon  his  client's 
deeds  and  writings.  The  usual  decree  must  be  made  for  a  fore- 
closure ;  and  the  cross  bill  must  be  dismissed. 

November,lS30.  CoLlIHS  V.  PrICE. 

The  Master  of        At  the  Rolls,  several  causes  having  been  struck  out,  this  cause 
ihc  Rolls  re-       came  on  unexpectedly,  and  the  plaintiff's  solicitor  being  inca- 

fuses  to  rfifttora  *  ir '  *  o 

a  cause  to  his  pacitated  from  attending  to  it  by  severe  illness,  the  bill  was  dis- 
P^PJ'*  App«*l  missed  with  costs  upon  production  of  an  affidavit  of  service  of 
Chancellor.  ^^^  subpoena  to  hear  judgment.  An  application  to  Sir  John 
Leach,  that  the  cause  might  be  restored  to  the  paper,  having 
been  unsuccessful,  was  renewed  before  the  Lord  Chancellor; 
when  it  was  submitted,  that  it  might  be  inexpedient  for  his  Lord- 
ship to  interfere  in  applications  of  this  nature:  especially  as 
the  plaintiff  was  not  without  remedy,  as  he  might,  when  the 
order  dismissing  the  bill  should  be  passed  and  entered,  have  that 
order  reheard  by  the  Lord  Chancellor.  Lord  Lyndhurst,  never- 
theless! directed  the  cause  to  be  restored  to  the  Master  of  the 
Rolls'  paper.    [See  the  note,  ante,  page  474.] 

L.C. 
December, 1^30.  WarDK  V.  WarDE. 

Practice  as  to         LoBD  Brouoham.  It  is  stated  that,  according  to  the  old  prac- 

aXntiff  bring  **^'  "*  ^^^^^  '®  *™®"^  '^®  **'*^  ^^  striking  out  the  name  of  a 

made  a  defend-  plaintiff  and  making  him  a  defendant,  with  a  view  to  taking  his 

that  IT**'!*' be  ^^*^"^  "P^"  some  point,  could  only  be  obtained  by  consent, 

examined  as  a  For  many  years  past,  however,  it  should  seem  that  orders  of  this 

witnsM.  }^Q^  iii^Y^  I^^Q  QQ(  unfrequent.    But  tliere  must  be  satisfactory 
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ground  for  the  spplicatioD :  asi  for  iDsUnce*  that  the  evidence  of 
the  co-plaintiff  is  really  wanted  in  the  cause,— the  Court  should 
see  that, — and  that  such  circumstance  could  not  well  have  been 
known  when  the  bill  was  prepared :  security  too  for  the  costs  up 
to  the  time  of  the  amendment  must  be  given,  to  be  approved  of 
by  the  Master.  The  retiring  plaintiff  is  liable  to  the  defendants 
for  those  costs,  and  they  are  entitled  to  have  some  security  sub- 
stituted for  such  liability.  Of  course,  care  must  be  taken  so  to 
manage  the  matter,  that  the  party  will  be  a  competent  witness. 
In  many  cases  there  can  be  no  objection  that  the  defendants 
should  consent  to  a  co-plaintiff  being  examined  as  a  witness :  and 
that  is  a  saving  of  time  and  expense.  y  q^ 

Bailey  v.  Jacksok.  Ja»«a^827. 

Tub  bill  was  filed  by  the  creditor  of  a  married  woman  to  en-  Reading  the  an- 
force  payment  of  a  debt  out  of  property  settled  to  her  separate  crverte  aJain»t 
use :  and  at  the  hearing  it  appeared  that  the  plaintiff  had  no  her  in  mauers 
evidence  of  the  existence  of  any  such  property,  except  some  *<»"ching  her 
passages  in  her  answer.     It  was  contended  on  her  behalf,  that 
these  passages  could  not  be  read  as  her  admission,  and  that 
the  plaintiff  ought  to  have  proved  that  there  was  something 
upon  which  his  demand  could  attach.    Sir  John  Leach  said,  that 
as  a  feme  coverte  could  by  contract  bind  property  held  to  her 
separate  use — as  she  could  dispose  \>f  it  as  she  thought  fit — it 
would  be  very  singular  if  she  was  not  competent  to  admit  that 
there  was  property  over  which  she  possessed  this  power ;  that  the 
admission,  however,  would  have  no  other  effect  than  to  render 
proof  on  the  plaintiff's  part  prior  to  the  hearing  unnecessary, 
as  the  Court  must  necessarily  inquire  into  the  particulars  of  the 
property  and  the  trusts  upon  which  it  was  held,  in  order  to  see 
how  far  it  was  liable  to  the  plaintiff's  demand.    His  Honor 
added,  that  whether  the  answer  of  a  feme  coverte  could  be  read 
against  her  to  any  further  extent  in  matters  touching  her  separate 
estate,  it  was  not  requisite  then  to  consider. 

F.  C. 

ATTOBK£T-GaN£RAL  V.  LlCHMBEX.  January,  1825. 

The  information  was  filed  for  regulating  a  charity,  in  which  a  Where  an  in- 
parish  was  mainly  interested,  and  there  had  been  different  pro-  f©'™**">°  '«- 
ceedings  in  the  Master's  office.     Some  of  the  inhabitants  of  the  nty  in  which  a 
parish,  being  dissatisfied  with  these  proceedings,  now  presented  a  P^"^^  f^  ^°'  ^ 
petition  praymg  various  directions,  which  they  conceived  would  the  inhabitanis, 
render  the  charity  more  effective,  when  an  objection  was  taken,  i;ot  ^*^s  ?^ 
that  the  petitioners  were  not  parties  to  the  information*    Sir  {^traokTtli^^ 
John  I«eadi  said  he  could  not  entertain  such  a  petition:  thai  the  cause. 
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F,  C. 
NovimierilS24. 

AttachmeDt 
pendiog  an 
abatement. 


V.C. 
February,  1826. 

Costa  of  bank- 
rupt,  a  defend- 
ant to  a  suit 
between  his  as- 
signees and  his 
wife. 


interests  of  the  charity  and  the  parish  were  represented  by  the 
Attorney-General,  to  whom  the  petitioners  might  make  any  re- 
presentations they  deemed  worthy  of  attention :  that  were  sach 
a  petition  by  strangers  to  the  record  to  be  allowed^  it  would  open 
a  door  to  interference  of  all  kinds :  still  there  were  cases  where 
the  Court  would  permit  strangers  to  come  in  and  watch  the  pro- 
ceedings, and  even  assist  in  them :  but  then  there  must  be  pre- 
vious permission  obtained  for  that  purpose ;  and  that  permission 
would  only  be  given  upon  a  special  case  being  made,  and  proper 
precaution  being  taken  to  prevent  unnecessary  expense. 

GiBBS  0.  Churton. 

One  of  the  plaintiffs  died,  and  it  being  doubtful  what  interest 
his  executors  had  in  the  matters  in  litigation,  and  they  showing 
no  disposition  to  become  co-plaintiffs  in  any  bill  of  revivor,  none 
was  filed ;  and  there  were  no  proceedings  in  the  suit  until  the 
surviving  plaintiffs  issued  an  attachment  against  one  of  the  defen- 
dants for  some  default.  Upon  a  motion  calling  in  question  the 
regularity  of  that  attachment.  Sir  John  Leach  said  that  the  sur- 
viving plaintiffs  ought  to  be  prepared  to  show  that  the  represen- 
tatives of  the  deceased  plaintiff  had  no  interest  in  the  suit ;  that 
if  they  bad  any  interest,  however  small,  they  must  be  brought 
before  the  Court,  either  as  co-plaintiffs  or  as  defendants,  for  the 
purpose  of  asserting  or  disclaiming  such  interest ;  that  if  they 
released,  there  should  be  a  supplemental  bill  bringing  forward 
that  fact ;  that  it  mattered  not  whether  they  were  to  be  asso- 
ciated as  co-plaintiffs,  or  whether  they  were  to  be  made  defen- 
dants, in  any  bill  of  revivor  that  might  be  filed ;  that  in  either 
case,  the  issuing  of  an  attachment  in  the  absence  of  persons 
whose  rights  that  process  of  contempt  was  in  part  meant  to  en- 
force, was  at  variance  with  the  practice  of  the  Court ;  and  that  he 
could  not  imagine  any  case  in  which  the  issuing  of  an  attachment 
pending  an  abatement  could  be  justified,  unless,  perhaps,  when  the 
rights  of  parties  had  been  declared  and  it  was  a  proceeding 
between  those  parties  only,  and  strictly  limited  to  the  enforce- 
ment of  their  rights,  and  in  which  no  one  else  but  themselves 
had  any  concern.     [See  Jonu  v.  IVUUams^  ante,  p.  488.] 

Green  v.  Otte. 
The  bill  was  filed  by  the  assignees  of  a  bankrupt,  and  sought 
to  recover  a  legacy  left  to  the  bankrupt's  wife.  The  wife  insisted 
that  the  legacy  ought  to  be  settled  upon  her,  and  she  succeeded 
in  establishing  her  right  to  a  settlement  of  a  considerable  part  of 
it.    The  bankrupt  was,  of  coursei  a  defendant,  and  the  question 
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was  as  to  his  costs.  Sir  John  Leach  said^  a  bankrupt  ought  not 
to  be  put  to  expense  by  litigation  between  his  assignees  and  his 
wife  ;  and  although  the  present  defendant  appeared  to  have  ill- 
treated  his  wife  in  a  gross  manner,  the  Court  roust  nevertheless 
give  him  his  costs. 

Strange  v.  Dashwood.  June,  I82d. 


One  of  the  plaintiffs  being  the  attesting  Vitness  to  a  deed^  A  plaiotiffat- 

which  it  was  requisite  for  the  defendant  to  prove,  the  latter  I**^?^  T*^?*u 

1 /•  J       .       V        .  1     .  1-.  .  .    toadeed, which 

moved  for  an  order  that  he  might  be  at  hberty  to  examme  such  defendant  must 

plaintiff  as  a  witness.     Sir  John  Leach. — You  may  take  your  P"^^®* 

order  if  you  please,  the  plaintiff  consenting  to  be  examined ;  but 

that  is  not  your  right  course ;  it  will  be  sufficient  evidence  of 

the  execution  of  the  deed  if  you  prove  the  handwriting  of  the 

plaintiff;  that  is  the  mode  at  common  law. 

v.c. 
Wright  v.  Masterton.  N0V€mber,\B26, 


The  majority  of  the  vestry  of  a  parish  came  to  a  resolution  to  Contribution 

prosecute  certain  persons,  and  that  the  churchwardens,  overseers  *^*'^««° 

and  trustees  of  the  poor-rate  should  take  the  necessary  steps  to  orencen  and 

that  end.    There  was  an  Act  of  Parliament  siving  certain  powers  *™»tee»of  P?or- 

rate,  employing 
to  the  vestry,  but  none  enabling  it  to  pass  such  a  resolution  as  aitornies  upon 

this.  The  churchwardens,  overseers  and  trustees  of  the  poor-  aniUeg^Jrew- 
rate  nevertheless  signed  a  memorandum  authorizing  an  agent  to  majority  of  a 
employ  attomies  in  the  above  prosecution.  The  bill  of  costs  of  ^^t^* 
the  attomies  not  being  paid,  they  brought  an  action  against  the 
plaintiff,  who  was  one  of  the  persons  signing  the  memorandum, 
and  recovered  the  amount.  The  present  bill  was  filed  against 
the  other  persons,  who  signed  the  memorandum,  for  a  contribu- 
tion ;  and  the  principal  objection  urged  against  it  was,  that  the 
majority  of  the  vestry  were  the  persons,  who  occasioned  the 
expense,  and  who  were  alone  properly  liable :  the  churchwardens, 
overseers  and  trustees  of  the  poor-rate  having  manifestly  put 
their  names  to  the  memorandum  in  their  official  capacities.  But 
Sir  John  Leach  said,  that  the  resolution  of  the  majority  of  the 
vestry  was  plainly  illegal,  and  could  confer  no  authority  on  the 
churchwardens,  overseers  and  trustees  of  the  poor-rate  to  take 
the  proceedings  they  did,  and  they  must  therefore  be  considered 
as  signing  the  memorandum,  for  the  employment  of  the  attorn ies,  * 
as  private  individuals  only ;  that  it  was  their  business  to  ascer- 
tain whether  what  they  were  doing  was  so  within  the  scope  of 
their  several  duties,  that  they  would  be  entitled  to  have  recourse 
to  the  parish  at  large  for  their  indemnity ;  that  having  committed 
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v.c. 

January,  1823. 


a  common  error,  each  of  thoaey  wbo  ivere  parties  to  the 
randiim,  mutt  cootribute  hk  proportion  of  the  ezpeues  that  had 
been  incurred. 

Ptcroft  v.  Grsoort. 


Questioa  u  to  The  bill  was  filed  for  the  administration  of  an  estate.  One 
plo5?Dg  wp?n^  ^^  ^^^  parties  interested  had  become  a  bankrupt,  and  his  assignee 
soltciion.  had  been  made  a  co-plaintiff  without  his  knowledge.    A  decree 

had  been  already  pronounced  in  the  cause,  when  the  assignee* 
having  been  accidentally  apprised  of  its  existence,  and  not  being 
disposed  altogether  to  repudiate  the  suit,  moved  that  notice  mi^k 
be  given  to  him  of  all  future  proceedings,  and  that  he  might  be 
at  liberty  to  appear  in  them  by  his  own  solicitor.  Sir  John 
Leach.  <- What  this  plaintiff  desires  wouM  be  a  great  increaae  of 
trouble  and  expense,  not  merely  to  the  other  plaintiffi^  but  to  the 
defendant  also,  besides  being  productive  of  other  inconveniences. 
I  hardly  know  how  such  an  order  could  be  made  were  it  even 
proposed  (which  it  is  not)  that  all  the  other  parties  in  the  cause 
should  be  indemnified  against  the  extraordinary  costs  to  which 
they  would  be  put.  It  is  possible  the  expense  might  not  be  greater 
in  this  case  than  if  this  plaintiff  was  made  a  defendant,  when,  of 
course,  he  would  have  a  right  to  be  represented  by  his  own  soli- 
citor. But  the  mode  of  conducting  a  suit  in  the  offices  is  not 
adapted  to  the  employment  by  plaintiff^  of  separate  solicitors.  It 
sometimes  does  occur  that  upon  the  hearing  of  a  cause  the  plain- 
tiffs are  discovered  to  have  conflicting  interests,  and  the  Court 
occasionally  desires  that  separate  counsel  should  be  instructed  to 
argue  particular  points ;  but  even  then  the  same  solicitor  con- 
tinues to  act  for  all  the  plaintiffs.  If  the  interests  of  co*pIainti& 
cannot  be  entrusted  to  the  same  solicitor,  the  proper  course  is  to 
apply  that  some  should  be  made  defendants. 


V.C. 

November,\826, 

In  suit  for  llie 
delivery  up  by 
holder  of  notes 
fraudulently  ne- 
gotiated, admis- 
sions of  the  ne- 
gotiator made 
whiUt  the  notes 
were  in  his 
possession,  may 
06  read. 


Clauguton  v.  Harrison  aw  Lbioh. 

Leigh,  as  the  agent  of  Claughton,  received  from  him  promis- 
sory notes,  in  order  to  raise  money  fbr  Claughton's  use ;  but  the 
money  not  being  wanted,  the  notes  remained  in  Leigh's  hands, 
who  represented  to  Claughton  that  he  had  caneelkd  them.  Leigh, 
however,  negotiated  the  notes,  and  they  were  now  In  the  hands 
of  Harrison.  The  bill  stated  the  fraud  committed  by  Leighg  and 
that  Harrison  was  privy  to  it,  and  it  prayed  the  delivery  up  of 
the  notes.  Upon  the  hearing  of  the  cause,  it  was  proposed  to 
read  evidence  of  admissions  made  by  Leigh  at  the  time  when  the 
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DOtei  were  in  hit  possession,  when  it  was  objeeted  that  such 
admissions  ought  not  to  be  received  in  a  suit,  wherein  their  efiTect 
would  not  be  confined  to  Leigh,  but  must  necessarily  extend  to 
Harrison.  Borough  v.  H^kHe^  4  Bamwall  &  Cress  well,  S25.  Sir 
John  Leach. — Nothing  said  by  Leigh  will  affect  Harrison,  unless 
the  latter  partioipated  in  Leigh's  iVaud.  We  are  now  trying  the 
preliminary  queation,  whether  Leigh  was  authorized  to  deal  with 
these  notes  as  he  did  deal  with  them  ;  and,  certainly,  statements 
made  by  him  contrary  to  his  own  interest  ought  not  to  be  re- 
jected. Leigh's  admissions  will  not  hurt  Harrison,  unless  the 
latter's  defence  of  being  a  bon^  fide  holder  shall  turn  out  to  be 
without  any  foundation  in  truth. 

L.C. 
WiLSOM  V.  Wilson.  -^"^  2^- 

Loan  Lyndhurst. — If  the  defendant  had  fully  answered  the  Where  answer 
bill,  I  could  not  upon  this  motion — the  case  not  being  one  of  cieat^^iahiUff  * 
waste — have  permitted  affidavits  filed  since  the  answer  to  be  may  read  affida- 
read  by  the  plaintiff  in  contradiction  to  the  answer.     But  here  ^^  Answer  was 
exceptions  have  been  taken  to  the  answer,  and  some  of  those  pat  in. 
exoeptions  have  been  allowed.     Now  I  have  always  understood 
that  an  insufiScient  answer  is  to  be  considered  as  no  answer. 
The  Court  will  not  inquire  into  the  degree  of  insufficiency,  as 
that  would  be  to  hear  the  exceptions.     It  is  possible  the  insuffi- 
cieney  of  this  answer  may  be  in  points  not  relative  to  the  present 
motion.     But  I  cannot  go  into  that.     The  Master  having  found 
the  answer  insuffleient,  the  plaintiff  may  file  affidavits,  as  if  the 
defendant  had  not  answered  at  all. 

V.C. 

ArkWRIQHT  «.  StoVELD,  Nowm6*r,1824. 


The  defendant  had  agreed  to  buy  from  the  plaintiff  a  large  Bill  for  specific 
quantity  of  timber.     The  date  of  the  contract  was  February,  1 821,  performance  of 
and  the  defendant  was  to  be  allowed  two  years  for  felling  the  buy  timber. 
oak  trees,  and  one  year  more  for  felling  the  elm  and  ash  trees. 
Part  of  the  timber  was  cut,  when  disputes  arose  respecting  the 
admeasurement,  and  the  defendant  was  not  permitted  to  fell  the 
remainder  of  the  timber.     The  plaintiff's  bill  sought  a  specific 
perfomance  of  the  agreement.     At  the  hearing  it  appeared  that 
the  plaintiff  had  made  claims,  which  the  defendant  was  justified 
in  resisting.     8ir  John  Leach  said  he  could  not  compel  an  exe- 
cution of  the  agreement :   that  timber  was  an  article  so  con- 
tinually varying  in  price,  that  time  must  be  considered  as  of  the 
essence  of  a  contract  to  purchase ;   and  that  the  plaintiff  had 
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prevented  the  defendant  from  cutting  the  timber  in  the  period 
fixed  by  the  agreement, 

V.C. 

March,  1823.  BoLLIN  V.  YoRKE. 

PlaintiflTsnot  ^^^  ^^1^  ^^  ^o'  payment  of  the  debts  of  a  testator;  and  the 

^^S  "cp^^te    plaintiffs  had  taken  the  usual  decree.    The  testator  had  carried 
tator,bot  joint'  on  business  in  partnership,  and  his  partners  had  survived  him 
creditor!  of  him  and  had  become  bankrupts.    The  plaintiffs  were  joint  creditors 
?Dg  partoers,'^*    ^^  ^^^^  concern,  and  not  separate  creditors  of  the  testator :  and 
yet  had  takea      the  Master  was  of  opinion  that  under  the  circumstances  he  could 
mon  creditors'    "°'  receive  proof  of  their  debts.     Upon  exceptions  to  the  re- 
decree,  port  Sir  John  Leach  said  he  had  no  doubt  that  the  Master  was 
right :  that  true  it  was  tliat  equitable  creditors  were  entitled  to 
be  paid  their  debts  as  well  as  legal  creditors :  that  all  sons  of 
claims  must  be  considered  by  the  Master,  and  either  admitted 
or  rejected  :  that  a  claim  may  sometimes  depend  upon  a  very  nice 
equity,  and  if  the  Master  has  any  difficulty  in  deciding  upon  its 
validity,  he  should  state  the  difficulty,  and  the  Court  will  direct 
proceedings  to  remove  it,  should  it  even  be  requisite  to  file  a 
bill :  [See  the  language  of  Lord  Eldon  in  Paynter  v.  Housion^  3 
Merivale,  297]  :  that  the  debts  of  the  plaintiffs  of  course  were 
not  legal  debts  ;  but  that  was  not  the  objection :  the  objection 
was  not  that  they  were  equitable  debts,  but  that  they  were  not 
the  primary  charge  upon  the  estate  of  the  testator :  that  estate 
was  in  the  first  instance  liable  to  his  separate  debts :  and  the 
decree  applied  to  such  debts  only :  that  the  better  way  perhaps 
would  be  to  rehear  the  cause  :  that  at  all  events  some  special 
directions  must  be  given  for  empowering  the  Master  to  consider 
debts  of  the  nature  of  those  of  the  plaintiffs :  that  creditors  such 
as  the  plaintiffs  would  be  entitled  to  the  surplus  when  the  sepa- 
rate creditors  were  satisfied. 

V.C, 

March,  1828.  WiLLIAMS  V,  HlODEN. 


Bill  prays  dam-  The  defendant,  conceiving  himself  to  be  entitled  to  an  estatCi 
ages  for  defect  had  agreed  to  sell  the  same  to  the  plaintiff,  who  paid  the  pur- 
'  chase  money.  Subsequently  it  was  discovered  that  the  defend- 
ant had  not  a  right  to  the  estate,  but  only  to  a  sum  of  money  to 
be  raised  by  the  sale  of  it.  The  object  of  the  bill  was,  that  the 
plaintiff  might  be  paid  such  sum  of  money,  and  also  damages  in 
respect  of  the  defendant's  defect  of  title.  Tlie  Vice-Chancellor. — 
The  plaintiff  takes  whatever  interest  in  the  estate  the  defendant 
had :  but  the  authorities  giving  damages  in  this  Court,  by  rea- 
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son  of  a  vendor's  selling  property  that  was  not  his  own,  have 
been  reviewed  of  late  years  and  overruled.  January,  1828, 

L.  C. 
TOMPSON  V.  BakclaT.  i4pnU831, 

The  bill  sought  relief  with  respect  to  certain  certificates,  or  Raising  loans 
obligations,  of  the  Federal  Republic  of  Central  America,  issued  ^^^^^^^If^^, 
as  securities  for  money  borrowed  here  for  the  use  of  that  state,  cognised  by 
A  demurrer  for  want  of  equity  was  allowed  by  the  Vice-Chan-  government. 
cellor  on  the  ground  that  it  is  illegal  to  raise  loans  for  a  foreign 
power  not  recognised  by  the  king's  government.    Upon  appeal 
bis  Honor's  decision  was  affirmed  by  Lord  Brougham. 

M.  fi. 
HoRMX  r.  Balfour.  y(ww«ft<r,l823. 

A  DEFENDANT,  an  cxccutor  who  had  grossly  violated  his  trust,  CosUof  asaig- 
became  bankrupt,  and  his  assignees,  being  brought  before  the  J^^u^^^'"^* 
Court  by  supplemental  bill,  claimed  to  have  their  costs.  Sir 
Thomas  Plumer.->No  misconduct  can  in  general  be  ascribed  to 
the  assignees  of  an  executor  who  has  become  bankrupt.  But 
how  can  they  be  in  a  better  situation  than  the  person  whom  they 
represent?  If  the  bankrupt  has  misapplied  the  assets,  and  if 
the  assignees  are  properly  made  parties  to  the  suit,  the  rule  is 
not  to  give  them  costs :  and  of  course  they  are  not  ordered  to 
pay  costs.  Their  costs  of  the  suit  are  part  of  the  expenses  of 
their  office,  which  they  are  entitled  to  retain  out  of  the  bank- 
rupt's estate.  In  some  instances  there  may  be  no  estate  out  of 
which  assignees  can  reimburse  tliemselves  :  but  it  is  the  business 
of  those,  who  become  assignees,  to  consider  whether  there  will  be 
wherewithal  to  pay  the  expenses  incidental  to  the  duties  they 
undertake  to  perform  ;  of  which  the  defence  of  an  equity  suit  is 
not  unfrequently  one,  that  they  may  very  reasonably  be  ex- 
pected to  foresee. 

V.C. 
Lewis  t;.  Elet.  May,  1823. 

After  the  arbitrators  had  published  their  award,  there  was  a  Snbmisaion 
motion  that,  pursuant  to  the  agreement  between  the  parties,  the  ^^^^  ^^^  ^^ 
submission  might  be  made  a  rule  of  Court.    Sir  John  Leach. —  awaid. 
There  are  some  old  decisions  that  you  cannot  do  this  after  the 
award ;  but  the  recent  authorities  are  the  other  way. 

V.C. 
Maudsley  v.  Manchester  Canal  Company.  F«6niary,i83l. 

The  defendants  were  a  joint  stock  company,  incorporated  by  Demurrer  for 
an  act  of  parliament,  in  order  to  make  a  canal.     The  plaintiff  want  of  equity 
was  one  of  the  shareholders,  and  by  his  bill  he  prayed,  amongst  shueholde^  fn  a 
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canal  company, 
to  restrain  em- 
ployment of  its 
funds  for  con- 
verting the 
canal  into  a 
railroad,  over- 
ruled. 


M.R. 
January,  1831« 

Heir  at  law  not 
entitled  to  have 
costs  of  convey- 
ance of  estate, 
contracted  for^ 
after  date  of 
will,  paid  out  of 
the  personalty. 

V,  C. 
December, \Q2i. 

Helators  have 
their  costs 
charges  and  ex- 
penses* 


V.C. 
April,  1824. 

Bill  for  account 
against  tenant 
in  common 
twenty  years 
after  the  title 
accrued,  plain- 
tiff having  bwu 


Other  thingS)  that  the  defendanti  might  be  restrained  froin  em* 
ploying  the  joint  funds  for  the  conversion  of  the  canal  into  n 
railway.  To  this  bill  a  denaurrer  for  want  of  equity  was  put  in. 
The  Vice-Chancellor. — It  is  not  improbable  that  it  will  turn  out 
upon  the  answer  being  filed,  detailing  the  reasons  of  the  intended 
proceeding  of  the  defendants,  that  they  will  be  justified  in  dois^ 
what  they  contemplate.  But  I  think  that  this  demurrer  moat 
be  overruled  upon  the  ground,  that  a  company  of  this  kind 
having  large  powers  conferred  upon  them  by  the  legislature  for 
a  particular  purpose,  and  for  which  alone  theae  funds  have  been 
raised,  are  not  prim^  facie  entitled  to  apply  the  funds  for  a 
purpose  of  a  different  kind :  and  my  opinion  is,  that  this  Court 
has  jurisdiction  to  interfere  at  the  suit  of  any  person,  who  has  ac- 
quired an  interest  in  the  concern.  [This  is  no  doubt  the  case  of 
the  same  name  mentioned  in  the  note  to  fFiare  v.  Gnmd  Jumdiom 
Water  Company ^  3  Russell  &  Mylne,  481.  According  to  that 
note  one  of  the  other  things  prayed  by  the  bill  wasi  that  the  de- 
fendants might  be  restrained  from  affixing  the  corporate  seal  to 
a  petition  to  parliament  for  an  act  to  enable  them  to  effect  tlie 
proposed  conversion*] 

Waite  t;.  Baembs. 
After  a  testator  had  made  his  will,  he  contracted  to  purchaae 
an  estate.  It  was  discussed  between  the  residuary  legatees  and 
the  heir-at-law  whether  the  latter  was  entitled  to  have  the  cosu 
of  the  conveyance  paid  out  of  the  personalty.  Sir  John  Leach 
determined  that  he  must  bear  such  costs  himself. 

AtTOBNST-GbNBAAL  v.  WtMCHBSTEB  CoBPOBATlOK. 

Thb  information  had  established  that  there  had  been  grosa 
misappropriation  by  the  corporation  of  various  charitable  funda* 
The  question  was  raised,  what  was  the  kind  of  costs  to  which 
the  relators  were  entitled.  Sir  John  Leach. — The  relators  have 
properly  discharged  a  great  public  trust.  They  ought  to  be 
completely  indemnified.  They  must  be  repaid  whatever  they 
have  laid  out.  They  must  have  their  costs  charges  and  ex- 
penses. 

JoRNSOK  V.  Bt7R8LBM. 

The  bill  sought  an  account  of  the  rents  of  a  moiety  of  a 
real  estate,  the  defendant  having  been  in  the  enjoyment  of  the 
whole  of  the  estate  upwards  of  twenty  years.  The  plaintiff's 
wife  and  the  defendant  had  become  tenants  in  common  of  the 
estate  in  1801 ;  but  the  plaintiff  and  his  wife  being  out  of  Eng- 
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land  the  defendant  alone  entered  into  poBsession.    Tbe  plaintifTs  abroad  and  ig- 

wtfe  died  In  1817  without  having  ever  come  back  to  this  coun-  °^hu'''^^'^ 

try,  and  without  ever  having  been  informed  that  she  had  any  in*' 

terest  in  the  property.    The  plaintiff  himself  did  not  return  here 

until  1822,  and  then  for  the  first  time  learnt  that  the  defendant 

and  his  deceased  wift  were  tenants  in  common.    The  plaintiff 

filed  his  biU  in  the  double  character  of  tenant  by  the  curtesy, 

and  administrator  of  his  wife*    A  demurrer  for  want  of  equity 

was  put  in,  and  argued  on  the  ground  that  the  sole  receipt  of  the 

renu  during  so  many  years  muat  be  considered  as  an  adverse 

possession  and  ouster.    Sir  John  Leach  overruled  the  demurrer. 

L.C. 
Jokes  v.  Williams.  Jntyjim. 

LoED  LvitDHUitsT.^I  havc  more  than  once  since  I  have  sat  where  a  mate- 
here  had  occasion  to  state,  that  on  motions  of  this  kind — for  a  j^^^  defendaDt 
receiver — ^where  a  defendant,  materially  interested  in  opposing  swered,  the 
the  plaintiff's  case,  has  not  answered,  I  regard  the  answers  al-  answers  alrwdy 
ready  filed  as  affidaviu.    The  plaintifft  therefore,  until  aU  the  ^a'^f^.       ' 
material  defendants  have  answered)  are  entitled  to  file  further 
affidatiu,  whether  those  aflSdavits  support  the  statements  of  the 
bill  generallyi  or  are  intended  to  be  in  reply  to  such  answers  as 
have  been  put  in. 

V.C. 

Campbell  v.  BaiLLIB.  January,  1823. 

Baillib  lent  to  D.  Campbell   10,000/.,  who  advanced  the  Creditor,  exe- 
same  to  the  firm  of  Campbell  &  Co.  in  which  he  was  a  partner.  ^^^^^  o^^*» 
Campbell  &  Co.  were  the  agents  of  Baillie.     D.  Campbell  died,  have  adopted 
Baillie  was  his  exeoutor»     Baillie  still  continued  to  employ  hi>  testator's 
Campbell  &  Co.  as  his  agents.    He  received  from  them  the  in->  ner8^Is°^i!^^  * 
terest  of  tbe  10,000/.    After  some  years  Campbell  &  Co.  be-  debtors. 
eame  bankrupts*     Baillie  then  insisted  that  the  assets  of  D. 
Campbell  n^ust  be  applied  to  pay  the  10,000/.    Sir  John  Leach 
was  however  of  opinion  that  under  the  circumstances  he  must  be 
taken  to  have  adopted  Campbell  &  Co.  as  his  debtors :  and  that 
the  estate  of  D.  Campbell  was  consequently  released  from  the 
debt.  yc. 

Lee  V,  HaBBISON.  Novmb€r,ld26. 

Therb  was  evidence  in  this  cause,  the  admissibility  of  which,  objection  to 
although   doubtful,  was   not  questioned  when  the  depositions  evidence,  which 
were  read ;  but  before  the  argument  was  ended,  it  was  insisted  Ih^^M^u'^ 
that  such  evidence  ought  not  to  be  received.     The  question  was,  closed,  is  not 
whether  the  period  for  taking  such  an  objection  was  not  gone  *^  ^^^^* 
by.    Sir  John  Leach. — In  this  Court  a  good  deal  of  liberty  has 


504  CASES  IN  CHANCBRY. 

always  been  allowed  to  counsel  at  to  the  time  of  objecting  to 
evidence.     If  there  be  a  valid  objection,  and  it  comet  before  the 
case  is  closed,  the  Court  will  listen  to  it :  it  is  not  too  late. 
V.C. 

F,i^iary,m3.  SuYTm  V.  MacTAGOAET. 

Attempt  by  evi-  The  bill,  which  prayed  for  an  account  of  various  dealings  be- 
dec^^  forTc.^""^  tween  the  plaintiff  and  the  defendant,  was  aUeged  to  have  been 
count.  filed  for  the  purpose  only  of  annoying  the  defendant ;  and  the 

latter  with  the  hope  of  preventing  a  decree  had  gone  into  much 
evidence  to  show  that  the  plaintiff  was  in  possession  of  all  the  ac- 
counts relating  to  the  above  dealings,  and  that  the  same  were 
such  as  to  leave  no  doubt  of  there  being  a  very  large  balance  doe 
from  the  plaintiff.  Sir  John  Leach.— -According  to  my  experi- 
ence in  such  a  suit  as  this  the  plaintiff  is  entitled  to  a  decree, 
unless  the  defendant  can  show  that  there  has  been  some  settle- 
ment of  the  accotmts.  It  is  possible  the  object  may  be  vexation  : 
yet  even  assuming  it  to  be  plain,  that  the  balance  is  greatly  against 
the  plaintiff,  how  can  it  be  contended  that  he  has  not  a  right  to 
know  the  amount  ?  The  amount  may  be  less  than  the  witnesses 
state.  But  it  is  intimated  that  the  defendant  might  be  willing  to 
release  the  plaintiff.  Were  that  so,  I  do  not  think  it  would 
make  any  difference.  However  strong  the  testimony— however 
obviously  improper  the  motive  in  persevering  in  the  suit — unless 
a  defendant  can  say  the  accounts  have  been  settled — unless  that 
is  shown, — it  is  of  course  that  the  plaintiff  should  have  a  decree. 


V.C. 
January,  1824. 


Tatlob  v.  Simpson. 


Plea  of  settled         gm  John  Lbach. — It  is  no  objection  to  this  plea  that  various 
accouDt.  .  ,  .  t  m 

circumstances  are  averred  as  amountmg  to  a  settlement  of  ac- 
counts. The  objection  is  not  the  averment  of  these  circum- 
stances, but  the  absence  of  a  substantive  averment  of  a  settled 
account.  A  plea  may  aver  several  circumstances  and  still  not 
transgress  the  rule,  which  requires  that  it  should  reduce  the  de- 
fence to  a  single  point :  as  where  the  several  circumstances  all 
tend  to  that  single  point :  but  still  the  single  point  must  be  there 
— it  must  be  distinctly  averred  by  the  plea — the  defence  must 
be  brought  to  that.  It  is  in  this  last  respect  that  thb  plea  b  de- 
fective, and  must  be  overruled. 
V.C. 

February, \^2A»  ^  ^ 

^  KiRKBY  r.  Dillon. 

Bills  for  equit-        gj^  John  Leach.— Formerly  it  was  very  common  for  debtors 
able  execution.  i    .     •       i  .  .    ,t  ^       ^ 

to  convert  their  legal  estates  mto  equitable  estates  for  the  pur- 
pose of  defeating  such  of  their  creditors  as  might  obtain  judg- 
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ments.  That  practice  gave  rise  to  numerous  bills  in  this  Court  for 
what  is  called  an  equitable  execution.  In  many  cases  of  that 
kindy  the  legislature  has  now  given  to  creditors  full  relief  in  the 
courts  of  common  law  by  the  statute  of  frauds,  which  directs 
the  sheriff  to  deliver  execution  of  all  lands,  which  any  person  is 
seised,  or  possessed  of,  in  trust  for  him  against  whom  the  execu- 
tion is  sued.  Yet,  however  liberal  the  construction,  which  the 
courts  of  common  law  may  be  disposed  to  put  upon  this  enact- 
ment, it  is  obvious  there  must  be  cases  in  which  a  debtor  has 
a  beneficial  interest  in  land,  and  yet  no  one  can  be  said  in  a  legal 
sense — in  such  sense  as  a  court  of  common  law  must  understand 
the  statute — ^to  be  seised,  or  possessed,  in  trust  for  him.  At  all 
events  there  must  be  cases  in  which  no  process  of  a  common  law 
court  can  get  at  that  estate,  of  which  some  one  is  seised,  or  pos-* 
sessed,  in  trust  for  the  debtor.  In  such  cases  as  these,  present-* 
ing  impediments,  which  the  common  law  courts  cannot  remove, 
bills  for  equitable  execution  must  continue  to  be  filed. 


Remarks  on  the  Case  of  Lee  v.  Ravenscro/i,  6  Simons^ 
474.  Construction  of  the  10th  Order  of  December^ 
1833,  and  of  the  3d  Order  of  the  9th  May,  1839. 

The  Vice-Chancellor  in  this  case  of  Lee  v.  Raoentcroft  said  that 
he  had  conferred  with  the  Lord  Chancellor,  and  that  his  Lord- 
ship was  of  opinion  that  the  10th  order  of  December,  18d8,  ap- 
plied only  to  injunctions  to  be  obtained  on  original  bills ;  and 
that  a  plaintiff,  before  he  could  obtain  an  injunction  upon  an 
amended  bill,  must  wait  till  the  five  weeks  [given  by  such  order 
in  a  town  cause  to  answer  an  amended  bill]  had  expired  :  and 
then  if  the  defendant  was  in  default,  the  plaintiff  might  move  for 
the  injunction  according  to  the  old  practice. 

In  another  case,  which  came  before  his  Honor  a  few  weeks 
afterwards,  he  expressed  himself  to  the  same  effect.  See  ante, 
page  445. 

The  recent  orders  of  the  9th  May,  1889,  render  it  important 
to  consider  whether  this  construction  of  the  10th  order, of  De- 
cember, 1838,  be  correct. 

The  dd  of  the  orders  of  the  9th  May,  1889,  is  as  follows : — 
**  That  in  case  an  injunction  to  stay  proceedings  at  law  shall  be 
prayed  for  by  the  bill,  and  shall  either  not  be  obtained,  or  having 
been  obtained,  shall  have  been  dissolved  upon  the  merits  stated 
in  the  an&wer,  and  the  plaintiff  shall  afterwards  amend  his  bill. 
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and  the  defendant  shall  not  plead,  answer  or  demur  to  the 
amended  bill  within  eight  dayi  after  appearance,  the  phintiflT 
shall  be  entitled  to  move  for  an  injunction«  upon  affidavit  of  thm 
truth  of  the  amendments." 

This  order  plainly  applies  to  ameodments  after  answer.  Wert 
it  intended  that  it  should  apply  to  amendments  before  answer, 
the  words  "  and  shall  either  not  be  obtained,  or  having  been  ob- 
tainedy  shall  have  been  dissolved  upon  the  merits  stated  in  the 
answer/'  would  be  altogether  superfluous,  and  ought  to  have 
been  omitted.  Besides,  should  such  order  be  held  applieable  to 
amendments  before  answer,  then  upon  every  trifling  amendment* 
as  the  alteration  of  a  name  or  a  date,  an  affidavit  would  be  re- 
quisite. This  would  be  a  most  useless  multiplication  of  oaths» 
that  never  could  be  contemplated,  and  which  most  must  desire 
should  be  avoided. 

Now  it  is  generally  understood  that  the  dd  order  of  9th  May, 
1839,  had  for  its  object  to  supply  a  defect  in  the  10th  order  of 
December,  1 833.  This  last  order  abolished  orders  for  time  to 
answer ;  and  where  the  bill  prayed  the  common  injunction,  the 
plaintifi*  was  to  be  entitled  to  it  upon  motion  of  course,  if  the  de- 
fendant did  not  answer  widiin  eight  days  after  appearance.  No 
provision  was  however  made  for  the  case  of  the  plaintiff  amend- 
ing his  bill^either  where  the  answer  has  been  filed  before  the 
]i\junction  could  be  obtained — or  where  haviQg  been  obtained, 
it  has  been  dissolved  upon  the  merits,  or  for  want  of  ^the  pUin- 
tiff's  showing  cause — or  where  an  application  for  it  upon  merits 
disclosed  by  the  answer  has  failed. 

In  such  a  case  by  the  old  practice,  the  plaintiff,  upon  the  de* 
fendant  taking  out  an  order  for  time  to  answer  the  amended  bill, 
was  entitled  to  the  common  injunction.  If  it  had  not  been  pre- 
viously obtained,  or  applied  for,  the  plaintiff  was  entitled  to  it 
upon  a  motion  of  course.  But  if  it  had  been  obtained^  and  dis- 
solved, or  if  it  had  been  unsuccessfully  applied  for,  as  aforesaid, 
the  plaintiff  was  entitled  to  it  upon  notice  of  motion  supported 
by  an  affidavit  of  merits. 

Such  was  the  defect,  which,  it  is  believed,  it  was  the  object 
of  the  3d  order  of  the  9th  May,  1839,  to  supply.  But  if  Lee 
v.  Ravefucro/l  be  right,  and  .that  order  applies  only  to  amend- 
ments after  answer  (and  it  indisputably  has  not  a  more  extensive 
operation),  then  it  will  follow  that  in  the  case  of  amendments 
before  answer,  however  small, — ^be  they  merely  of  a  letter  or  a 
figure-^the  plaintiff  must  wait  the  five  weeks  in  a  town  cause, 
or  seven  weeks,  the  time  given  for  answering  in  a  country  cause, 
before  he  can  have  the  common  injunction. 
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This  surely  is  Hot  to  be  deemed  the  right  construction  of  the 
order  of  the  10th  Decemberi  ISSS^  unless  there  is  no  escape 
from  it.  The  words  of  the  order  are  these : — "  That  in  every 
cause  where  an  original,  or  supplemental  bill,  or  bill  of  revi- 
vor, shall  be  filed,  a  defendant  shall,  after  appearance  and 
without  order,  be  allowed  eight  weeks  in  a  town  cause,  and 
ten  weeks  in  a  country  cause,  to  plead,  answer,  or  demur,  not 
demurring  alone,  to  any  such  original,  or  supplemental  bill, 
or  any  such  bill  of  revivor  to  which  an  answer  is  required  t  and 
five  weeks  in  a  town  cause^  and  seven  weeks  in  a  country  cause, 
to  plead,  answer,  or  demur,  not  demurring  alone,  to  any  amended 
bill,  to  which  the  plaintiff  shall  require  an  answer ;  but  that 
twelve  days  only  shall  be  allowed  a  defendant  to  demur  alone  to 
any  such  original,  amended,  or  supplemental  bill,  or  bill  of  revi« 
vor.  And  in  every  cause  for  an  injunction  to  stay  proceedings 
at  law,  if  the  defendant  do  not  plead,  answer,  or  demur  to  the 
plaintiff's  bill  within  eight  days  after  appearance,  the  plaintiff 
shall  be  entitled,  as  of  course^  upon  motion  to  such  injunction." 

The  expression  *'  plaintiff's  bill "  is  general :  any  bill  in  a 
*'  cause  for  an  injunction  to  stay  proceedings  at  law."  There  is 
nothing  to  restrain  its  meaning  to  an  original  bill  in  the  sentence 
in  which  it  occurs ;  and  there  is  as  little  in  the  preceding  sen- 
tence. For  in  the  preceding  sentence  mention  is  not  made  of  an 
original  bill  alone,  but  of  an  amended  bill  also,  together  with  a 
supplemental  bill  and  a  bill  of  revivor.  The  natural  construction 
is,  any  bill  praying  the  common  injunction;  and  were  it  not  the 
natural  construction,  still  it  ought  to  be  adopted,  as  that  con* 
structiou  without  which  the  5d  order  of  the  9th  May,  1839,  will 
have  left  unaccomplished  a  material  part  of  what  its  iramers 
must  have  had  in  view,  and  a  further  order  will  be  necessary  be- 
fore this  head  of  practice  will  be  complete. 


Supposed  Doctrine  qf  Lord  Hardwiehe  and  Lord  Eldon^ 

that  surtfifring  Trustees  may  be  proceeded  against  mth- 

oui  the  Representatives  of  others  implicated  in  the 

same  Breach  of  Trusts — See  before,  page  78. 

The  notion,  which  prevails  among  draughtsmen,  of  Lord  Hard* 

wicke  and  Lord  Eldon  having  held,  that  where  a  breech  of  trust 

has  been  committed  by  several  persons,  the  cestui  que  trust  may 

select  some,  or  one,  of  such  persons-disregarding  the  others,  if 

they  be  living,  or  the  representatives  of  them,  if  they  be  dead, 

seems  to  have  originated  in  the  cases  of  Ex  parte  Angel,  2  At* 

kynS)  16S,  and  fValker  v.  Symonds,  S  Swanston,  1,  75. 
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Caw  of  Ex  parte      Ex  parte  Angle  is  reported  alto  in  Bamardiston,  C.  C.  423, 
^^' '  under  the  name  of  Ex  parte  Angle,    The  marginal  note  in  Bar- 

nardiston  is,  "  When  there  are  several  managers  concerned  in  a 
public  trust,  and  some  of  them  die,  how  far  the  survivors  shall 
alone  be  obliged  to  account  for  a  mismanagement  of  the  trust.'* 
Atkyns  gives  this  marginal  note,  **  Where  some  of  the  under- 
takers, under  the  act  4  Anne,  c.  14,  in  regard  to  briefs,  are 
dead,  in  a  bill  for  an  account,  \heir  representatives  need  not  be 
brought  before  the  Court,  for  they  are  each  answerable  the  one 
for  the  other/' 

The  act  here  mentioned  is  entitled  "  An  Act  for  the  better 
collecting  Charity-Money  on  Briefs  by  Letters  Patents,  and  pre* 
venting  Abuses  in  relation  to  such  Charities ;"  and  by  it  printed 
copies  of  the  briefs  were  to  be  delivered  to  the  peisons  under- 
taking, on  behalf  of  the  sufierers,  the  collection  of  the  monies, 
and  when  such  briefs  were  received  back  from  the  parishes  and 
places  to  which  they  were  sent,  the  same  were  to  be  deposited 
with  the  register  of  the  Court  of  Chancery.  By  the  4th  section 
it  was  enacted  as  follows,  **  that  the  said  underuker  or  under- 
takers shall  within  two  months  after  the  monies  respectively  re- 
ceived, and  after  due  notice  thereof  to  the  sufferers  (who  are  to 
be  admitted  to  controvert  the  same),  account  before  one  of  the 
Masters  of  the  Court  of  Chancery,  to  be  for  that  purpose  ap- 
pointed by  the  Lord  Chancellor,  Lord  Keeper,  or  commissioners 
for  the  custody  of  the  great  seal  of  England  for  the  time  being, 
for  all  the  monies  by  them  received  on  account  of  such  letters 
patents  and  briefs,  and  shall  produce  before  him  an  exact  account . 
of  the  respective  briefs  by  them  delivered  out  and  received  back, 
and  left  with  the  register  as  aforesaid ;  and  thereupon  the  said 
Master  shall  proceed  to  make  his  report  of  what  shall  be  found 
due  on  such  account,  and  the  said  report  being  confirmed  by  the 
said  Court  of  Chancery  as  usual,  shall  be  a  charge  on  the  said 
undertaker  or  undertakers,  and  shall  be  carried  into  execution 
against  him  or  them,  as  if  decreed  in  a  suit  there  depending ;  in 
taking  which  account  such  Master  shall  make  all  just  allowances 
to  such  undertakers  for  their  trouble  and  pains  of  management, 
over  and  besides  the  charges  to  be  expended  for  the  said  letters 
patents  and  copies  thereof;  and  such  Master  shall  also  have 
power  by  the  common  methods  of  the  Court  of  Chancery  to 
examine  into  all  frauds  and  ill  practices  that  shall  be  committed  by 
the  said  undertakers  or  their  agents,  or  any  others  concerned  for 
or  under  them  in  such  collection,  and  he  shalljjreport  the  same  to 
the  Court ;  which  report  being  confirmed  by  the  said  Court,  it  shall 
be  in  the  power^of  the  Lord  Chancellor,  Lord  Keeper,  or  corar 
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missioners  as  aforesaid,  for  the  time  being,  to  impose  such  fine 
and  costs  on  every  such  offender,  as  the  nature  of  the  case  shall 
require ;  which  said  fine,  and  all  other  forfeitures  incurred  by  the 
said  undertakers  or  their  agents,  shall  be  only  for  the  benefit  of 
the  suflferers,  for  whose  benefit  such  briefs  shall  be  granted,  and 
shall  and  may  be  recovered  by  the  order  of  tlie  said  Court  of 
Chancery,  founded  on  such  report  so  confirmed  as  aforesaid,  and 
carried  into  execution,  as  the  decrees  of  that  Court  usually  are." 
By  the  fifth  section  it  was  provided,  thai  where  any  penalties  are 
by  the  act  inflicted  on  any  person  or  persons,  other  than  the  un- 
dertakers, their  deputies,  substitutes,  or  servants,  such  penalties 
shall  be  recovered  by  action  of  debt,  bill,  plaint,  or  information. 
In  Ex  parte  Angd  the  undertakers  were  seventeen  in  number, 
and — it  turning  out  that  upwards  of  800  briefs,  with  the  contri- 
butions thereon,  had  been  lost,  and  apparently  by  the  negligence 
of  the  underukers— upon  the  hearing  of  a  petition  to  compel  an 
account  according  to  the  act,  it  was  objected  on  behalf  of  the 
respondents,  that  out  of  the  seventeen  undertakers,  seven  were 
dead,  and  that  their  representatives  ought  to  be  brought  before 
the  Court.  Lord  Hardwicke  said  he  was  of  opinion^  that  it  was 
not  necessary  to  bring  these  representatives  before  the  Court, 
and  that  an  order  for  accounting  ought  to  be  made  against  the 
survivors ;  that  he  did  not  at  all  like  the  behaviour  of  the  under- 
takers in  what  they  had  done :  that  the  undertakers  were  to  be 
considered  as  one  body,  and  they  were  each  of  them  answerable 
the  one  for  the  other,  for  which  reason  the  objection  for  want  of 
bringing  the  representatives  of  the  dead  undertakers  before  the 
Court  was  quite  immaterial. 

Any -observation  to  show  that  Ex  parte  Angel  has  no  authority 
beyond  cases  arising  under  the  Act  of  Anne  would  be  super- 
fluous. 

The  circumstances  of  Walker  ▼.  SynumdMV9^re  these.  Nicholas  Caae  of  Walker 
Donnithorne,  Griffith  and  Symonds  were  trustees  of  a  fund  that  v*  Sifmondu 
Mrs.  Walker  had  become  entitled  to,  and  which  upon  her  mar- 
riage had  been  the  subject  of  a  settlement.  The  fund,  afler 
having  been  invested,  had  been  called  in  and  suffered  to  remain 
in  N.  Donnithorne's  hands  upon  the  security  of  his  bond.  He 
died  intestate  in  1796,  possessed  of  the  trust  money.*  Isaac 
Harris,  his  son,  was  his  heir  at  law  and  administrator ;  and  in 
March,  1797,  an  indenture  was  made,  by  which  Harris  conveyed 
all  the  real  and  personal  estates  of  his  father  N.  Donnithorne, 
and  also  his  own  property,  upon  trust  to  pay  the  debts  of  N. 
Donnithorne  and  of  Harris  himself.    This  indenture  was  exe- 
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ciited  by  Griffith  and  Symonds  as  creditors  for  the  tnut  firad^ 
and,  as  they  aU^ed*  with  the  approbation  of  Mrs.  Walknr. 
Griffith  died  in  1800.  Lilly  was  his  executor.  In  ISOft  Mr. 
and  Mrs.  Walker  and  their  trustees  filed  a  bill  against  Symonds, 
Lilly  and  Harris,  praying  that  Symonds  and  the*  respective  es* 
tates  of  Griffith  and  N.  Donnithome  might  be  charged  with  the 
amount  of  the  trust  money,  and  that  Symonds,  and  also  Lilly  and 
Harris,  out  of  the  estates  of  their  respective  testators,  or  some 
or  one  of  them,  might  be  decreed  to  pay  the  same.  The  biU 
having  been  dismissed  by  Sir  William  Grant,  was  in  August, 
181^,  reheard  by  Lord  Eldon,  who  made  a  decree  directing  an 
inquiry.  In  1816  Symonds  died,  and  the  suit  was  revived 
s^nst  his  executors.  In  1 8 1 8  the  cause  was  heard  befwe  Lord 
Eldon  upon  further  directions,  who  upon  the  21st  April  deter- 
mined that  Mrs.  Walker  was  entitled  to  relief:  and  that  the 
trustees  [the  representatives  of  Symonds  and  Griffith]  must 
stand  in  her  place  under  the  deed  [of  March,  1797]. 

On  the  25ih  April  Mr.  Hart  pnqposed  that  the  decree  should 
declare  the  trustees  [Symonds  and  Griffith]  personally  liable  for 
the  trust  money )  leaving  them  to  proceed  for  their  indemnity 
against  the  estate  of  N.  Donnithome.  Sir  Samuel  RomUy  ob- 
jected, that  it  was  unprecedented  to  allow  a  cestui  que  trust, 
seeking  eompensation  for  a  breach  of  trust,  to  select  two  of  the 
trustees,  and  prosecute  no  claim  agsinst  the  third,  and  that  the 
defendants  [the  representatives  of  Symonds  and  Griffith]  could 
effectuate  their  equity  only  by  means  of  the  plaintiff  [Mrs* 
Walker]. 

On  the  26th  May  Lord  Eldon  said  the  result  of  the  case 
was,  that  the  plaintiff  Mrs.  Walker  had  a  demand  against  both 
defendants  [against  the  representatives  of  Symonds  and  Griffith] 
for  the  amount  due ;  and  that  they  must  take  their  remedy 
i^inst  those  who  made  the  composition,  to  recover  it  as  their 
own  debt  The  question  was,  whether  it  was  not  to  be  con« 
sidered  as  a  case  of  concert  between  Harris  and  the  two  trustees 
[Symonds  and  Griffith] :  the  consequence  of  which  was,  that  they 
[the  representatives  of  Symonds  and  Griffith]  must  arrange  with 
each  other  as  well  as  they  eould,  making  up  to  the  plaintiff 
Mrs«  Wdker  the  amount :  that  the  eoroposition  could  not  be 
rescinded,  unless  the  plaintiff  Mrs.  Walker  filed  a  bill  against  all 
the  parties  to  that  deed ;  and  the  single  question  was,  whether  in 
all  the  circumstances  of  the  case,  and  having  regard  to  general 
principles,  the  plaintiff  Mrs.  Walker  was  at  liberty  to  abandon  her 
remedy  under  the  trust  deed,  and  charge  the  surviving  trustees 
personally  [go  only  against  the  estates  of  Symonds  and  Griffith]. 
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On  the  10th  June  Lord  Elden  further  said,  that  when  three 
trustees  are  involved  in  one  common  hreaoh  of  trust,  a  eestui 
que  trust  suffering  from  that  breach,  and  proving  that  the  trans- 
action was  neither  authorized  nor  adopted  by  him,  may  proceed 
against  either,  or  all,  of  the  trustees.  That  the  case  before  him 
comprised  this  peculiarity,  that  Harris,  being  the  son  and  repre- 
sentative  of  a  deceased  trustee,  by  deed  dedicated  all  his  own 
fortune  and  the  assets  of  his  father  to  the  payment  of  debts,  in-* 
eluding  the  trust-fund  ;  and  by  the  form  of  the  arrangement  he 
became  the  debtor  of  the  co-trustees  [Symonds  and  Griffith], 
and  they  became  his  creditors  :  if  with  the  approbation,  properly 
obtained,  of  the  plaintiff  Mrs.  Walker,  she  [would  have]  had  no 
reason  to  complain.  Her  demand  against  the  assets  of  the  de- 
ceased^ it  appeared  to  him,  might  be  enforced  under  the  trust  deed, 
but  then  all  parties  interested  in  it  must  be  parties  to  the  suit. 
The  real  question  was,  whether  on  the  reeord  in  its  present  state, 
supposing  the  Court  right  in  declaring  the  two  surviving  trustees 
guilty  of  a  breach  of  trust  with  the  deceased  trustee,  the  plain* 
tiff  Mrs.  Walker  was  not  entitled  to  abandon  all  benefit  of  the 
.  trust  deed,  and  charge  the  survivors  with  [the]  breach  of  trust, 
and  also  the  representative  of  the  deceased  (a) :  and  to  say  that 
the  assets  had,  without  her  concuipnce,  been  placed  in  such  a 
state  that  she  was  not  bound  to  pursue  them,  but  might  leave 
the  survivors  to  indemnify  themselves  thence :  that  if  she  abided 
by  the  trust  deed,  she  roust  abandon  her  claim  against  the  sur<^ 
▼ivors. 

On  the  Idth  June  Lord  Bldon  observed  in  addition,  that  N* 
Donnithome,  if  the  trust  deed  had  not  been  executed,  was  first 
liable ;  but  the  consequence  of  that  [of  the  deed  being  executed] 
was  no  more  than  this,  that  the  plaintiff  Mrs.  Walker 'would  be 
bound  to  place  the  other  trustees  in  her  situation,  that  they 
might  have  every  remedy,  which  she  might  have  had  against 
him  [N.  Donnithome] ;  that  the  difficulty  arose  from  this,  that 
the  trust  deed  had  made  all  the  property  of  N.  Donnithome  a  trust 
fund  for  the  creditors  executing  that  deed,  and  had  therefore 
taken  the  property  out  of  the  situation  in  which  it  would  other- 
wise have  stood  as  his  real  or  personal  assets.  But  if  the  plain- 
tiff Mrs.  Walker  was  compelled,  in  consequence  of  the  execution 
of  that  deed,  to  pursue  his  assets  under  all  the  difficulties  that 
deed  had  interposed,  by  which,  in  the  circumstances  of  the  case, 
she  was  not  bound  to  abide,  the  question  was,  whether  she  was 

(a)  It  IS  plain  the  words  **  and  also  the  representative  of  the 
deceased"  have  crept  in  by  inadvertence. 
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not  entitled  to  an  equity  of  this  kind, — ^to  say  to  the  turviTing 
trustees  that  the  bond  of  N.  Donnithorne  was  discharged  as  a 
bond,  not  by  her  act  but  by  theirs,  and  to  require  them  to  re- 
place the  trust  fund,  leaving  them  to  seek  justice  through  the 
means  provided  by  this  deed?  That  a  declaration  must  be  in- 
serted in  the  decree,  that  all  demands  which  the  plaintiff  Mrs, 
Walker  might  possess  under  the  trust  deed,  or  against  the  assets 
of  N.  Donnithorne,  as  assets,  the  surviving  trustees  would  be 
entitled  to  enforce  for  their  own  benefit. 

On  the  6th  July  Lord  Eldon  again  mentioned  the  cause, 
repeating  and  confirming  some  of  his  former  remarks. 

The  marginal  note  in  Walker  v.  Synumdi  is  thus,  "  Right  of  a 
cestui  que  trust  to  proceed  separately  against  one  trustee  impli- 
cated in  a  joint  breach  of  trust."  The  words  of  Lord  Eldon,  to 
which  this  note  is  affixed,  have  been  already  stated.  "  When 
three  trustees  are  involved  in  one  common  breach  of  trust,  a 
cestui  que  trust  suffering  from  that  breach,  and  proving  that  the 
transaction  was  neither  authorized  nor  adopted  by  him,  may 
proceed  against  either,  or  all,  of  the  trustees.'*  It  must  be  ad- 
mitted that  these  words,  regarded  abstractedly,  justify  those,  who 
ascribe  to  Lord  Eldon  the  above  doctrine ;  but  takeu  in  relation 
to  the  circumstances  of  thMase  in  which  they  were  pronounced, 
and  in  conjunction  with  the  passages  that  precede  and  follow,  it 
is  obvious  such  words  do  not  support  the  proposition  for  which 
they  have  been  so  often  cited. 

The  foregoing  abstracts  of  the  two  cases  of  Ex  parte  Attgel 
and  Walktr  v.  Symtrndi  were  made  about  three  years  ago,  since 
which  time  the  case  of  Munch  v.  Cockerellf  mentioned  ante,  page 
78,  has  been  published ;  see  8  Simons,  2X9.  The  abstracts  and 
the  author's  conclusion  will  be  found  in  accordance  with  the  Vice- 
Chancellor's  judgment. 

In  Munch  v.  Cockercll  it  does  not  appear  that  reference  was 
made  to  IViUon  ▼.  Moore,  1  Mylne  &  Keen,  126,  often  men-* 
tioned  under  this  head.  The  language  there  used  by  Sir  John 
Leach,  that  all  parties  to  a  breach  of  trust  are  equally  liable» 
but  cestui  que  trusts  have  a  right  to  proceed  against  such  of 
them  as  they  think  fit,  when  understood  in  connexion  with  the 
facts  of  the  case,  furnishes,  however,  no  authority  in  favour  of  the 
doctrine  here  considered. 

ERRATA  IN  PART  III. 

Page  415,  line  40,  for  "  speed."  read  *'  need." 

Page  479,  caae  of  SehoUfield  v.  Ingham,  after  line  6,  insert  "Mr.  CoD|i«r  and 
Mr.  BethtU  for  the  plaintiff.    Mr.  Wigram  for  the  defendants." 
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Miscellaneous  Cases  and  Passages  in  the  Year 
Books  and  Abridgements  of  Brooke  and  Fitzher- 
berty  literally  translated,  with  Notes  from  Glan- 
ville,  Bracton,  Fleta,  and  Lyndwood. 

In  the  Exchequer  Chamber  before  all  the  justices  of  the  By  advice  of  the 
one  Bench  and  the  other,  and  many  Serjeants  and  ap-  refo^J^/aga^^ 
prentices  being  there,  the  Archbishop  of  York  [Thomas  recognizee  in 

*  o  »  r  1.  italute  roer- 

of  Rotherham],  then  being  Chancellor  of  England,  de-  chant,  lo  whom 
manded  advice  of  the  judges  about  granting  a  subpoena,  had'pakf"^' 
And  he  said  that  a  complaint  was  made  to  him,  that  he  ^^^^J- 
[the  complainant}  was  bound  in  a  statute  merchant  to 
another :  and  the  recognizor  [compkinant]  had  paid  the 
money,  and  had  no  release,  and  notwithstanding  this  the 
recognizee  sued  execution:   and  [the  complainant]  said 
that  the  recognizee  would  not  gainsay,  if  he  was  exa- 
mined, but  that  he  was  paid — whether,  said  my  Lord, 
ought  I  to  grant  a  subpcena?    Fairfax  [Justice  K.  B.]  It 
seems  to  me,  that  it  were  altogether  contrary  to  reason  to 
grant  a  subpoena,  and  by  two  witnesses  thus  to  defeat  a 
matter  of  record :  for  where  [a  man]  is  bound  in  such 
form,  he  is  not  bound  to  pay  without  acquittance,  or  re- 
lease ;  as  if  a  man  is  bound  in  a  bond,  he  is  not  bound  to 
pay  that  duty,  unless  the  obligee  is  willing  to  make  an  ac- 
quittance ;  and  therefore  it  appears  to  me  that  it  is  his 
[the  recognizor,  complainant's]   folly.     The  Chancellor  Subooena.where 
said,  that  it  is  the  common  course  in  the  Chancery  to  ou"acquUtrnce' 
grant  [a  subpoena]  against  a  bond  [paid  without  acquit-  L^  ^^^^'  ^' 
tance  by  deed  or  release] ;  and  also  upon  a  feoffment  of  sa^poena 
trust,  whether  the  heir  of  the  feoffee  is  in  by  descent  or  against  heir  of 

•^  feoffee  m  trust. 

Otherwise :  for  we  find  records  in  the  Chancery  of  such 

L  L 
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Bat  formerly  it  [things].  Hussey,  then  Chief  Justice  of  the  King's 
Bench.  When  I  came  first  to  the  Court,  which  is  thirty 
years  past,  it  was  agreed  in  case  by  the  whole  Court,  that 
if  a  man  had  enfeoffed  another  in  trust-^if  he  died  seised, 
so  that  his  heir  was  in  by  descent,  that  then  no  subpcena 
lay ;  and  there  is  great  reason  that  it  should  be  so :  for 
by  the  same  reason  that  by  a  subpoena  by  two  proofs, 
one  descent  may  be  disproved  in  Chancery, — I  say  that  in 
Uke  manner  [a  man]  may  disprove  twenty  descents,  and 
one  hundred  descents,  which  is  against  reason  and  con- 
science. And  therefore  it  seems  to  me,  that  it  is  less  evil 
to  make  him— who  suffers  his  feoffee  to  die  seised  of  his 
land-*to  make  him  lose  that  land — than  to  make,  by 
proofs  in  the  Chancery,  many  to  be  disinherited.  And 
so  it  is  in  the  statute  merchant,  and  alao  in  the  bond :  it 
ia  less  evil  to  make  those  [reoognisor  and  obligor]  pay 
again — only  through  their  negUgence — than  by  two  proo& 
in  the  Chancery  to  disprove  matter  of  reoord,  or  matter  of 
specialty :  when  it  is  their  negUgence :  and  it  is  not  for 
the  obligor  to  pay  before  he  has  the  acquittance  of  the 
plaintiff*  [obligee],  or  his  release :  and  I  say  that  to  him : 
and  so  is  the  law.  To  this  the  Chancellor  aaid,  then  it  ia 
great  folly  to  enfeoff^  others  in  my  land.  And  then  the 
Chancellor  agreed  as  to  the  statute  merchant,  because 
that  was  matter  of  record :  and  as  to  the  rest  he  wished 
to  be  advised,  &c Yew  Bo^k,  »2  £d.  4,  6. 

Surety  may  One  Middleton  bought  wool  of  Sir  H.  Which,  who 

ce^^where''**"  *®^  ^"  P*'^  payment  a  bond  of  Middleton  and  also  a 
longer  day  given  bond  of  Wokley  (a  Baron  of  the  Exchequer),  as  hia 
surety,  each  conditioned  to  pay  SOO^  Which  died,  and 
Dame  Which,  his  executrix,  agreed  to  give  Middleton  a 
longer  day  for  payment;  and  afterwards  sued  Wolsley 
on  bis  bond :  whereupon  Wolsley  petitioned  the  Cban« 
cellor  for  a  subpoena.  The  Lord  Chancellor  [Robert 
Stillington,  Bishop  of  Bath  and  Wells]  said,  at  first  she 
might  have  proceeded  against  either :  but  the  agreement 
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to  respite  the  action  against  Middleton  was  an  election  to 
be  paid  by  him.     If  the  agreement  had  been  that  she 
should  have  the  debt  paid  by  one  J.j  a  debtor  of  Middle- 
ton,  Wolsley  shall  in  like  manner  take  advantage  of  that. 
True  the  plaintiff  does  not  state  what  day  is  given  to 
Middleton,  for  that  lies  not  in  the  plaintiff's  knowledge. 
Matter  lying  in  his  knowledge  ought  to  be  clearly  ex-  ^^*|jj|"^**  **' 
pressed.    But  this  will  come  out  upon  the  answer  (sur  le  tainty  what  is 
examination  del  conscience).     In  this  Court  it  is  not  re-  koow^f^ge.* 
quisite  that  there  should  in  everything  be  a  certainty  ac- 
cording to  the  solemnity  of  the  common  law :  for  in  this 
Court  it  is  only  a  petition. — Year  Book,  9  £d.  4,  41, 
and  Brooke's  Abridgement,  Conscience  and  Subpoena 
and  Injunctions,  3. 

See  a  subsequent  i^e^Misceikmeoiu  Notci  of  tome  Cases  and 
Dkia  in  the  Reporii  upon  ike  Lato  of  Principal  and  Surety  (p.  566). 

If  one  is  bound  to  J.  S.  to  the  use  of  W.  N,,  and  then  CollusioD  be- 
J.  S.  releases  the  debt,  W.  N.  shall  have  equitable  remedy  use  and  obligor. 
in  Chancery. — 7  Hen.  7  ;  Brooke's  Abridgemeni,  Consci- 
ence, &c.|  8. 

A.  B.  having  bought  from  J.  R.  certain  debts  owing  to  Obligor  relieved 
him  from  various  personsi  and  given  his  bond  to  J.  R.  for  p^^quo^  ^^^^ 
securing  the  price,  prayed  in  equity  to  be  discharged  of 
the  bond,  on  the  ground  that  debts  were  choses  in  action  Chosea  in  action 
and  no  property  passed,  and  the  bargain  gave  no  action,  abie^fn  equfty* 
and  the  debtors  still  remained  the  debtors  of  J.  R.,  and 
he  (A.  B.)  had  nothmg  for  the  purchase  money.    There- 
upon A.  B.  obtained  a  subpoena ;  but  inasmuch  as  the 
matter  was  doubtful  to  the  Chancellor  [Lawrence  Booth, 
Bishop  of  Durham]  he  adjourned  it  into  the  Exchequer 
Chamber  before  himself  and  the  judges  of  both  Benches; 
and  aU  the  judges  were  of  opinion  that  as  the  plaintiff 
oould  not  have  quid  pro  quo,  the  obligee  ought  to  release 
the  bond  to  the  plaintiff.    Upon  this  it  was  ordered  in 
Chaneery  that  the  bond  should  be  brought  into  Court,  or 

ll2 
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that  the  obligee  should  make  an  acquittance  or  release  to 
DefeDdantre.     the  obliffor :  and  the  defendant  refusing  to  do  so  was 

fusing  to  com* 

ply  with  onler    Committed  to  the  prison  of  the  Fleet  until  he  should 
th^Fleet. '°      choose  to  Comply. — Brooke's  Abridgement,  Conscience, 
&c.,  and  Year  Book,  37  Hen.  6,  18. 

LordoQsuco-        Tenant  by  copy  of  court-roll  shall  have  a  subpoena 
pyhoider.  ^^^j^^^  (^.^  ,^^j  .^  j^^  ^^^^  him.— riizherberfs  Abridge. 

ment,  S2  Hen.  6^  Subpoena,  21. 


PeDaity  of  lOOi.  In  Chancery  a  man  appeared  upon  a  subpoena :  and  the 
defe^'Il^t^''^  effect  of  the  plaintiff's  bill  was,  that  the  defendant  was 
in  telrorem  *^'  enfeoffed  to  the  use  of  the  plauitiff:  and  judgment  was 
given  for  the  plaintiff  that  the  defendant  should  convey 
to  him  before  such  a  day :  and  he  was  enjoined  to  do  this 
by  the  Court  in  lOOL :  and  the  defendant  did  not  con- 
vey. Shall  scire  facias  issue  against  him,  or  not,  for  for- 
feiture of  this  ?  Keble.  I  submit  the  scire  facias  shall 
issue :  for  in  this  case  the  penalty  is  placed  in  a  certainty: 
and  if  the  sheriff  returns  upon  a  capias,  cepi  corpus  et 
qu6d  languidus  est  in  prisona,  a  writ  shall  issue  to  him  to 
bring  the  prisoner  with  him,  which  is  called  duces  tecum : 
and  if  he  does  not  do  it  upon  this  writ,  another  writ  shall 
issue  to  the  sheriff  to  bring  the  prisoner  under  a  penalty: 
wherefore  the  scire  facias  shall  issue  now:  and  I  have 
often  seen  that  an  action  of  debt  was  brought  upon  a  pe- 
nalty forfeited  in  a  Leet.  Therefore,  &c.  Hussey  [C.  J. 
K.  B.]  and  Vavisor  [J.  C.  P.],  and  many  others,  appren- 
tices, held  clearly,  that  scire  facias  shall  not  issue  in  this 
case :  For  there  is  diversity  between  a  cognizance  and  a 
penalty;  for  each  recognizance  is  a  judgment  in  itself: 
but  it  is  otherwise  of  a  penalty.  For  if  the  defendant 
makes  default  in  the  subpoena,  the  penalty  is  not  forfeited : 
for  this  penalty  is  only  put  in  the  writ  in  terrorem :  and 
if  the  defendant  makes  default,  then  the  Chancellor  shall 
assess  a  fine  upon  him  according  to  his  discretion :  and 
when  he  has  assessed  the  fine,  there  is  a  judgment  given  i 
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and  upon  this  a  scire  facias  shall  issue :  and  this  [is]  the 
diversity, —  Year  Book,  10  Hen.  7|  4. 

If  tenant  in  borough  englbh  enfeoff  one  to  the  use  of  i>eKentof  trust 

estate. 
himself  and  his  heirs,  the  youngest  son  shall  have  the 

subpoena,  and  not  the  heir  general.    Item,  if  a  man  make 

a  feoffment  in  trust  of  land  descended  to  him  from  his 

mother,  and  dies  without  issue,  the  heir  ex  parte  matem& 

shall  have  the  subpoena. — Year  Book,  5  Ed.  4,  7. 

A  subpoena  was  sued  by  Yong  of  London  upon  a  re-  Unfaimess  io 

__,  -  111  laying  the  venue 

covery  upon  a  bond  m  one  county,  when  the  bond  was  helped  in  Chan- 
executed  in  another  county :  and  he  made  his  suggestion  ^^' 
that  by  this  foreign  suit,  he  was  ousted  of  divers  pleas 
which  he  could  have  had,  if  it  had  been  brought  in  the 
same  county.  The  Chancellor  [Robert  Stillington, 
Bishop  of  Bath  and  Wells]  said,  that  this  subpoena  is  suffi- 
ciently maintained  upon  this  matter :  for  the  plaintiff  did 
against  conscience:  for  he  willed  not  that  the  truth 
should  be  known,  when  he  sued  such  foreign  suit :  for  the 
truth  of  no  thing  can  be  known  so  well  in  any  place,  as 
in  the  county  where  the  thing  was  done,  &c.— *  Year  Book, 
9  Ed.  4,  2. 

If  a  man  buy  land  and  the  vendor  conveys  to  the  ven-  Omission  of 
dee  to  hold  to  him  for  ever  without  the  word  heirs,  where  j^^^Qve^Qce 
the  intent  of  the  bargain  is  to  pass  the  fee  simple,  and  the  ^  vendee. 
vendor  upon  request  refuses  to  make  other  assurance; 
then  the  writ  of  subpoena  lies  by  the  book  ''  Fundamenta 
Legum  Angliae:"  and  Audley,  Chancellor  tempore  Hen. 
8,  agreed  clearly,  that  if  a  man  sold  his  land  before  the 
Statute  of  Uses,  that  should  charge  the  use  in  fee  simple; 
and  eadem  lex  of  a  sale  by  indenture  under  the  stat.  27 
Hen.  8^  without  the  word  heirs.     Quod  nota  bene.    32 
Hen.  8,  Brooke's  Abridgement,  Conscience,  &c.,  25. 

See  additions  and  corrections, 
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Variance  be-  Genney.  Where  two  coparceners  bring  a  formedon :  if 
n3riD^Dra  ^hey  ^^^y  i"  ^^^^'  declaration  he  [the  dissentient]  shaU  be 
formedon.  compelled  to  accord,  or  otherwise  by  covin  between  him 

and  the  tenant,  the  other  coparcener  will  be  disinherited, 
&c.  Moile  [J.  C.  P.]  He  shall  not  be  compelled  to  ac- 
cord with  his  coparcener  by  our  law  [the  comnKm  law], 
but  he  may  have  a  subpoena  out  of  Chancery  to  compel 
him  to  accord  with  his  coparcener. —  Year  Book,  6  Ed.  4^ 
10. 

Mispleadiog  in  In  Chancery  it  was  touched  upon  by  the  Chancellor 
^°^^'^'  [Robert  Stillington,  Bishop  of  Bath  and  Wells],  that  a 
man  shall  not  be  prejudiced  by  mispleading  or  by  defect 
of  form :  but  only  according  to  the  truth  of  his  matter : 
and  we  have  to  adjudicate  secundum  conscientiaro  et  non 
secundum  allegata :  For  if  a  man  suggests  by  bill  that 
one  has  done  injury  to  him,  and  the  defendant  says  no- 
thing, if  we  have  cognizance  that  he  [the  defendant]  has 
not  done  injury  to  the  plaintiff,  he  [the  plaintiff]  shall  re* 
cover  nothing.  And  there  are  two  manners  of  powers 
and  processes,  videlicet,  potentia  ordinata,  et  absoluta. 
Ordinata  is,  where  a  certain  order  is  observed,  as  in  law 
positive :  but  the  law  of  nature  non  habet  certum  ordi- 
nem,  but  by  whatever  means  the  truth  may  be  known, 
&c. :  et  ideo  dicitur  processus  absolntuSi  &c.  In  lege 
naturae  requiritur  that  the  parties  be  present,  &c* :  or 
that  they  be  absent  by  contumacy,  to  wit,  when  they  are 
cited  and  make  default,  &c«,  et  examinatio  veritatis. 
Principium,  fol.  13;  Year  Book,  9  Ed.  4,  14. 

See  additions  and  corrections. 

Subpoena  by  Fairfax  propounds  a  matter  to  the  judges  of  the  Com- 

^^^^nstoblr  ^^^  Bench,  which  was  in  manner  thus  :  How  one  Ros[e] 
in  trust  to  com-  Browne  deposited  in  the  Chamber  of  London  200  marks: 
obligor.  and  how  a  certain  John  C,  Chamberlain,  took  them,  and 

thereupon  made  an  enrolment  in  that  Chamber;   and 
these  200  marks  after  her  death  [were]  to  be  delivered  to 
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her  executors  or  administrators  of  her  goods,  to  dispose 
of  them  for  the  good  of  her  soul :  and  [Fairfax]  pro- 
pounds moreover  how  the  Chamberlain  delivered  these 
SOO  marks  to  one  Thomas  T.  to  keep,  and  deliver  them 
back  to  the  Chamber  again,  when  he  should  be  required : 
and  this  same  T.  made  a  security  by  a  bond  to  the  Cham- 
berlain to  bring  in  these  200  marks,  when  he  should  be 
required  by  the  Chamberlain  afterwards,  or  by  any  one  of 
his  successors,  &c. :  And  then  the  before-mentioned  Rose 
Browne  died:  after  whose  death  one  Peers  Peckham 
married  the  daughter  of  one  Ric.  P.  husband  of  the  be- 
fore mentioned  Rose  Browne :  and  after  the  death  of  the 
said  Rose  Browne  the  said  Peers  P.  had  the  administra- 
tion committed  to  him,  by  the  letters  of  the  Bishop  of 
London,  of  the  goods  and  chattels  of  the  before-men- 
tioned Rose  Browne,  and  [was]  made  administrator,  8cc. : 
Wherefore  the  said  P.  Peckham  sued  in  the  Chancery  a 
writ  of  subpoena  against  the  Chamberlain  before-men- 
tioned [to  compel  him]  to  sue  against  the  said  T.  C. 
[T.  T.]  upon  the  before-mentioned  security,  because  he 
brought  not  in  nor  delivered  the  200  marks  before  men- 
tioned back  to  the  Chamberlain  of  London  in  that  time 
that  he  was  required :  and  in  truth  the  security  by  the 
bond  was  made  to  the  use  of  the  before-mentioned  Rose 
Browne :  and  that  was  the  cause  that  Peers  sued  the 
subpoena  as  administrator. —  Year  Book^  4  Ed.  4,  37. 

Where  F.  is  bound  to  the  use  of  6.  then  Q.  may  have  obligee  and 
a  subpcena  against  the  obligee  to  compel  him  to  put  the  J^!Jn*ablc'to 
bond  in  suit.    So  where  my  feoffee  in  confidence  is  dis-  *^o* 
seised,  I  shall  have  subpoena  to  compel  him  to  bring  as- 
size, kci.—  Year  Booh,  8  Ed.  4,  2. 

Said  that  if  I  enfeoff  a  man  to  my  use,  and  a  stranger.  Feoffee  to  use 
well  aware  that  he  has  nothing  except  to  my  use,  makes  ^^sgr'^*  *  *'*'" 
a  trespass  on  the  land,  I  may  compel  my  feoffee,  by  sub- 
poena, to  sue  him,  and  recover  damages  to  my  use,  &c. 
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Release  by 

f  eolTce  to  use  to 

a  trespasser. 


But  if  my  feoffee  release  the  trespasserj  &c.  as  against 
him,  I  shall  have  no  subpoena  [against  the  stranger],  not- 
withstanding he  knew  that  he  who  released  was  feoffee  to 
my  use,  because  that  release  is  only  a  discharge,  &c. :  but 

I  shall  have  my  remedy  against  my  feofiee.*-  Year  Boot, 

II  Ed.  4,8. 


Feoffee  ia  trust 
to  plead  as 
cestui  que  use 
wishes. 


Note. — That  it  was  held  by  the  judges  that  a  feoffee  in 
trust  is  bound  to  plead  all  pleas,  and  maintain  action  for 
the  land,  &c.,  in  such  manner  as  cestui  que  use  wishes  to 
plead :  but  this  shall  be  at  the  costs  of  the  cestui  que 
use,  &c. :  but  quaere,  if  he  shall  be  obliged  to  use  dilato- 
ries  by  the  law  of  conscience,  &c. —  Year  Bookt  7  Ed.  4, 
g9. 


Remedy  only 
by  subpcBoa,  or 
actioQ  on  the 
case,  a^iost 
feoffee  in  trust, 
who  will  not 
plead  as  feoffor 
wishes. 


In  formedon  against  two  who  were  feoffees  in  trust  of 
the  land,  and  the  one  feoffee  was  not  willing  now  to  plead 
such  pleas  as  his  feoffor  wished  to  instruct  him :  and  the 
Court  rebuked  him,  and  said  that  he  did  ill,  and  agunst 
conscience:  for  it  may  be  that  the  feoffor  has  a  good 
matter  to  plead :  and  by  reason  that  he  [the  one  feoffee] 
wished  at  the  commencement  to  have  confessed  the  ac- 
tion, the  Court  of  discretion  deferred  his  confession,  so 
that  he  was  not  entered  [upon]  until  on  the  morrow  :  on 
which  day  he  made  an  attorney,  and  so  the  matter  de- 
pended more  than  a  week :  and  now  the  one  feoffee 
wished  to  vouch  a  stranger  as  the  feoffor  instructed  him, 
and  the  other  would  not  plead  except  in  bar :  and  now  it 
was  moved  if  in  this  case  the  one  tenant  can  plead  in  bar, 
and  the  other  vouch. — Fitzherbert  [J.  C.  P.]  They  can- 
not :  unless  that  both  vouch,  they  shall  not  be  received, 
but  the  other  is  put  to  his  remedy  by  warrantia  chartae. — 
Brooke  [J.  C.  P.]  That  is  not  so  :  for  if  one  confesses  or 
renders  the  action,  still  the  other  shall  have  his  voucher; 
for  it  will  be  against  reason,  if  the  one  will  not  vouch,  that 
the  other  shall  be  prejudiced  by  this. — Fitzherbert.  The 
ancient  law  is  as  I  have  said,  and  so  you  will  find. — And 
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then  it  was  moved  to  the  Court,  what  the  remedy  was  for 
the  feoffor  who  has  the  use,  inasmuch  as  the  feoffee  would 
not  voucb^  where  we  would  show  to  you  sufficient  cause 
to  vouch. — Tota  Curia.  We  cannot  remedy  that:  for  the 
use  appears  not  to  us«  and  we  cannot  hear  it  by  your  in- 
formation :  but  if  he  had  brought  formedon  against  the 
taker  of  the  profits,  then  you  might  have  had  advantage 
of  all  manner  of  things :  but  the  demandant  is  at  his 
liberty  against  whom  he  will  bring  his  action,  and  inas- 
much as  he  has  brought  it  against  the  feoffee,  it  appears 
not  to  us  who  has  the  use ;  and  therefore  you  are  with- 
out remedy^  except  against  your  feoffee  by  subpoena,  or 
by  action  on  your  case. — Brudnell  [C.  J.  C.  P.]  If  the  fe- 
offee die  without  heir,  or  die  his  heir  within  age,  or  does 
felony,  for  which  he  is  attaint,  so  that  the  land  comes  to 
the  lord,  he  [the  lord]  shall  have  it  to  his  own  use,  and 
what  remedy  for  the  cestui  que  use  ?  Q[ui]  d[icunt]  none. 
Quod  nota. —  Year  Booh,  14  Hen.  8,  24. 

It  was  moved  that  if  my  feoffee  in  trust,  &c.  enfeoffed  Feofiee  ia  trust 
another,  who  knew  well  that  the  feoffor  has  nothing  [in  therwitlfiiotke, 
the  land]  except  to  my  use,  a  subpoena  will  lie  against 
both,  i,  e.  as  well  against  the  feoffee  as  against  the  feoffor. 
—  Year  Book,  11  Ed.  4,  8. 

If  I  enfeoff  a  man  to  perform  my  last  will  and  he  en-  Feoffee  ia  confi- 
feoffs  another  [without  notice],  I  cannot  have  a  subpoena  a  stranger. 
against  the  second,  because  he  is  a  stranger  :  but  I  shall 
have  a  subpoena  against  my  feoffee  and  recover  in  damages 
for  the  value  of  the  land :  per  Yelver[t]on  and  Wilby, 
Clerks  of  the  Rolls :  who  say,  that  if  my  feoffee  in  confi- 
dence enfeoff  another  in  confidence  of  the  same  land,  that 
I  shall  have  a  subpoena  against  the  second  :  otherwise  it 
is  if  he  enfeoffs  bon^  fide,  for  then  I  am  without  remedy 
[against  the  purchaser],  and  so  it  was  adjudged  in  the 
case  of  the  Cardinal  of  Winchester. — 35  Hen.  6 ;  Fitz- 
herbert's  Abridgement,  Subpoena,  19. 


tor  of  bis  wife. 
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Farchasewith        If  I.  enfeoffs  A.  to  his  [I.'s]  usc,  and  A*  enfeoffs  R. 

DOtlC6 

notwithstanding  that  he  sells  to  him,  &c. :  if  A.  gives  no- 
tice to  R.  of  the  intent  of  the  first  feoflinent,  he  is  com- 
pellable by  writ  of  subpoena  to  perform  the  wiU,  8cc.  [of 
I.}— Year  Book,  6  Ed.  4,  7. 

Wife  may,  with      Richard  W.  executor  of  the  testament  of  Alice  his 

husband's  as-  ,^      _    .  _  _     ,  *  -•        ,^ 

sent,  make  eze-  Wife,  [who  wasj  executor  of  the  testament  of  Hue  Bu- 
AcUon  by  hus-  s^c'y*  brought  a  writ  of  debt  against  one  J.  G.  of  Matis- 
band  as  execu-    ^qu  in  the  countv  of  Gloucester :  and  demanded  201.  upon 

tnr  M  his  wifa  *'  ^ 

a  bond  made  by  the  said  J.  G.  to  H.  B.  the  first  testator, 
&c.  Rolf.  Sir,  you  see  well  how  he  brings  his  action  as 
executor  to  his  own  wife,  who  by  law  cannot  make  an 
executor:  wherefore  [judgment].  Bab[ington]  [C.J. 
C.  P.]  A  feme  coverte  by  licence  of  her  husband  may  make 
an  executor ;  and  so  if  the  husband  assents  to  the  testa- 
ment of  his  wife,  that  is  enough :  and  this  proves  well  that 
he  has  so  done  by  the  bringing  of  the  action  as  executor 
to  his  wife :  wherefore,  &c.  Rolf.  Notwithstanding  that 
the  husband  assents  to  that,  I  say  that  it  is  void :  for  if  he 
says  that  he  shall  be  said  [to  be]  executor  [of  his  wife],  it 
will  ensue  from  that  he  can  administer  the  goods  which 
were  [belonged]  to  the  deceased,  and  that  the  deceased 
may  have  goods  at  the  time  of  her  death  :  and  that  shall 
not  be :  for  a  feme  coverte  has  no  goods  :  but  all  shall  be 
said  [to  belong]  to  the  husband :  in  which  case  the  testa- 
ment is  void.  As  let  us  put  by  way  of  case,  that  a  monk 
makes  his  executors  by  his  testament:  I  say  that  it  is 
void,  for  a  monk  cannot  have  any  goods,  nee  per  conse- 
quens  make  executors :  no  more  can  a  feme  coverte,  &c. 
Bab]ng[ton].  I  say  that  there  is  a  great  diversity  between 
a  monk  and  a  feme  coverte :  for  a  monk  by  his  profession 
is  a  dead  person  in  law  :  in  which  case  he  cannot  make 
executors  when  he  is  dead  :  but  a  feme  coverte  is  not  said 
[to  be]  a  dead  person,  for  during  the  coverture  she  may 
be  advantaged  :  as  if  a  bond  is  made  to  a  feme  coverte,  I 
say  that  the  bond  is  good :  and  so  that  proves  well  that  a 
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feme  coverte  may  have  chattels  during  the  coverture:  and 
by  the  law  of  Holy  Church  a  wife  shall  have  the  moiety 
of  all  the  goodsi  which  belonged  to  her  husband  at  the 
^  time  of  his  death  :  and  by  the  law  of  Holy  Church  she 
may  have  good  action  for  that :  therefore  as  it  seems  to 
me  when  the  husband  assents  to  the  testament  made  by 
his  wife,  it  is  not  inconvenient  that  the  husband  shall 
himself  have  an  action  as  executor,  as  well  as  a  stranger 
might,  if  he  had  been  made  executor  by  licence  of  the 
husband  :  wherefore,  &c.     Martin  [J.  C.  P.]  I  assert  the 
contrary  :  and,  as  it  has  been  said,  a  feme  coverte  has  no 
chattels,  and  cannot  ever  have  [any]  during  the  coverture: 
and  I  say  that  where  a  testament  shall  be  said  [to  be]  a 
testament  in  fact,  that  is,  by  cause  of  chattels  which  be- 
longed to  the  testator  :  and  if  the  testator  cannot  have 
[possess  as  owner]  anything,  I  say  that  the  testament  is 
then  void :  and  to  that  which  is  said  that  by  licence  of  the 
husband  the  wife  may  make  her  testament,  and  the  testa- 
ment is  good,  I  say  no :  for  then  there  will  ensue  an  in- 
convenience :  for  if  the  wife  by  licence  of  her  husband 
made  her  executors,  by  this  [appointment  of  executors] 
then  she  must  have  given  to  them  [the  right]  to  have  the 
administration  of  certain  goods :  which  goods  she  [herself] 
could  never  have  [possess]  in  her  life :  which  would  be 
inconvenient — to  give  to  one  anything,  which  the  donor 
herself  could  not  have  [possess] :  and  that  the  gift  should 
be  good :  and  further  to  that  which  is  said,  that  by  rea- 
son that  in  the  law  of  Holy  Church,  a  woman  shall  have 
the  moiety  of  the  goods  of  her  husband,  it  shall  not  be 
[held]  contrary  to  reason  that  she  shall  be  able  to  make 
her  executors — I  say  that  that  shall  not  ensue  :  for  when 
an  action  is  brought  in  our  law,  it  is  fitting  that  it  be 
brought  according  to  our  law,  so  that  it  may  be  main- 
tained by  our  law  :  [and  if  it  be  not  brought  according  to 
our  law],  then  [it  is  fitting]  that  it  be  quashed.     Sic  hie  : 
by  our  law  a  feme  coverte  shall  have  no  goods :  nor  can 
she  have  any  action  to  demand  goods :  nee  per  consequens 
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make  an  executor :  whereforei  &c.  And  then  notwith- 
standing this,  Rolf  was  awarded  to  answer  further.  Qood 
nota. —  Year  Boot,  4  Hen.  6,  SI. 

See  additions  and  corrections. 

Action  against  Debt  against  Jo.  F.  as  executor  of  one  Jane  Billing. 
cutor^ofh^s^'^'  ^^^  said  Jane  was  the  wife  of  the  said  Jo.  F.  now  the 
^^«^*  defendant.    Judgment  if  action  [will  lie].     Choke.  That 

is  not  [a  good]  plea :  for  a  feme  coverte  may  make  an 
executor,  and  in  like  manner  she  may  make  her  husband 
executor,  just  as  well  as  a  stranger,  if  he  will  assent.  For 
there  are  divers  things  which  the  husband  cannot  have 
after  the  death  of  his  wife :  as  a  bond,  recognizance,  et 
hujusmodi :  of  which  it  is  quite  lawful  to  the  wife  to  make 
her  executors  to  receive  such  [things]  to  the  use,  &c. : 
and  when  they  have  received  such  duties,  they  shall  be 
charged  with  them  as  executors  :  wherefore  although  the 
wife  had  not  goods  at  the  time  of  her  death,  still  her  exe- 
cutors may  have  by  matter  ex  post  facto  :  therefore,  &c 
Prisot  [C.  J.  C.  P.]  It  seems  [to  me]  that  it  is  not  [a  good] 
plea.  For  if  certain  goods  were  taken  out  of  the  posses- 
sion of  the  wife  before  the  coverture,  now  the  executors 
shall  have  good  action  of  the  goods  carried  away  in  vit& 
testatoris :  and  when  they  are  recovered,  they  shall  be 
charged  with  them  as  executors  :  and  such  an  action  the 
defendant  may  have  as  executor  of  his  wife,  and  not  as 
the  husband.  ♦  »  *—Year  Book,  89  Hen.  6,  27. 

Will  of  feme  In  Chancery  the  case  was  this.    A  woman  made  afeoff- 

coverie.  ment  in  confidence  when  she  was  sole,  and  then  she  mar- 

ried, and  during  the  coverture,  in  her  lifetime,  being 
dying,  she  made  her  will  that  her  feoffees  should  convey 
to  her  husband,  to  him  and  to  his  heirs  for  ever,  and  after 
her  death  the  husband  sued  a  subpoena.  Whether  the 
will  is  good,  or  not,  that  is  the  question.  Tremaile.  I 
contend  the  will  is  good,  and  that  the  feoffees  shall  be 
compelled  to  make  an  estate  according  to  the  will :  for 
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just  as  the  wife  may  make  executors  with  the  assent  of 
her  husband,  so  may  she  make  her  will  with  the  assent 
of  her  husband  that  her  feoffees  shall  convey  to  her  hus- 
band, and  conscience  [equity]  wills  it/  *  &c.  Vavisour. 
There  is  a  great  diversity  between  your  case  and  this 
case ;  for  there  are  divers  cases  in  which  the  wife,  with 
the  assent  of  her  husband,  may  make  executors ;  as  if  a 
bond  be  made  to  the  wife  when  she  was  sole,  during  the 
coverture^  with  the  assent  of  her  husband,  she  may  make 
executors ;  and  in  that  case  the  executors  shall  have  ac- 
tion of  debt  on  the  bond ;  because  the  husband  can  by  no 
means  have  an  action  upon  it  after  the  death  of  his  wife, 
his  interest  being  determined  by  her  death.  So  of  that 
apparel  which  in  our  law  is  called  paraphernalia,  she  may 
with  the  assent  of  her  husband  make  her  will  of  that  and 
it  shall  be  good ;  and  they  are  the  goods  of  the  husband. 
But  in  this  case  the  law  is  otherwise :  for  the  law  will  not 
suffer  any  thing  done  by  her  during  the  coverture  to  be 
good  :  and  if  she  during  the  coverture  make  a  feoffment 
of  her  land,  it  is  void  :  and  this  proves  well  that  nothing 
done  by  her  during  the  coverture  concerning  any  inheri- 
tance is  good.  For  the  writ  of  Cui  in  vit&,  is  Cui  ips&  in 
viti  contradicere  non  potuit :  and  therefore  that  proves 
well,  that  her  act  and  her  will  is  void  during  the  cover- 
ture, &c.  Jaye  ad  idem.  If  this  will  shall  be  good,  the 
inheritance  of  the  wife  shall  not  during  the  coverture  be 
saved  from  alienation  by  the  husband :  for  the  feoffment 
prior  to  the  coverture  is  to  this  intent  that  the  alienation 
of  the  husband  shall  be  ineffectual :  and  besides  if  the 
will  shall  be  effectual,  that  will  be  prejudicial  to  the  heir  : 
quod  Suliard  concessit.  The  Chancellor  [John  Morton, 
Bishop  of  Ely].  The  wiU  cannot  be  good :  for  she  may 
neither  gain  nor  lose  land  during  the  coverture  without 
her  husband  :  and  inasmuch  as  she  cannot  do  that  at 
common  law,  and  there  is  no  act  done  by  her  which  is  not 
void,  the  law  of  conscience  says  also  that  her  will  shall  be 
so,  and  ineffectual,  &c.    Tremaile.  A  fine  levied  by  bus- 
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Will  of  feme 
coverte. 


band  and  wife  is  good.  Yavisor.  The  reason  is  because 
she  shall  be  examined  openly  in  Court  by  the  judges,  and 
her  intention  is  proved  by  matter  of  record,  &c.  But  the 
opinion  of  all  these  at  this  time,  except  Tremaile,  was, 
that  the  will  was  Yoid.—  Year  Boat,  18  Ed.  4, 11. 

A  feme  coverte  by  the  assent  and  desire  of  her  hus- 
band makes  a  will  and  devises  the  moiety  of  her  husband's 
goods,  and  made  her  executor,  who  proves  the  will  by 
the  assent  and  desire  of  the  husband,  and  note  that  this 
is  good  (a).  Alitor  videtur  if  the  husband  prohibits  the 
proof  of  his  wife's  will  after  her  death :  for  then  all  is 
void :  for  the  husband  may  countermand  it. — 5  Ed«  2 ; 
Brockets  Abridgemetd,  Devise,  34. 

(a)  See  Fitzherbcrt's  Abridgermnt^  Devise,  24.  The  husband 
brought  an  action  to  recover  the  goods,  traversing  the  assent. 


Will  of  feme 
coverte. 


'<  Mulier  etiam,  sui  juris,  testamentum  facere  potest.  Si  vero 
fuerit  in  potestate  viri  constitnta,  nihil  sine  viri  sui  authoritate 
facere  potest,  edam  in  ultim4  voluntate  de  rebus  viri  sui.  Ve- 
runtamen  pium  esset  et  roarifeo  valde  honestum,  si  rationabilem 
divisani  uxori  suae  concessisset,  scilicet  usque  ad  tertiam  partem 
rerum  suarum,  quam  viva  quidem  obtinuisset,  si  maritum  suum 
supervixisset.  Quod  plerique  roariti  facere  solent,  unde  merito 
commendabiles  efficiuntur." — Glanviikf  lib.  7,  c.  5. 

*<  Mulier  vero,'  quae  sui  juris  extiterit,  testamentum  faeere  po- 
test, sicut  alia  quaevis  persona,  &c.  Si  autem  fuerit  sub  potestate 
viri  sui  constituta,  testamenti  factionem  non  habebit  absque  viri 
sui  voluntate,  propter  honestatem :  tamen  receptum  est  quan- 
doque,  quod  testamentum  facere  posset  de  rationabili  parte, 
quam  habitura  esset  si  virum  supervixisset,  et  maxime  de  rebus 
sibi  datis  et  concessis  ad  ornamentum,  quae  sua  propria  dici  pote- 
runt,  sicut  de  robis  et  jocalibus.*'— B/flc^on,  lib.  2,  c.  «6. 

See  Fieta,  lib.  2,  c.  57. 

See  also  Lyndwood's  Commentary  on  Archbishop  Strafford's 
Constitution,  *^  De  Testamentis." — "  Mirum  est  quod  nostris  die- 
bus  mariti  nituntur  uxores  suas  a  testamenti  factione  impediri. 
Habent  enim  pro  se  opiniooem,  quod  uxor  nulla  bona  babet  unde 
testari  posset,  sed  omnia  ad  maritum  pertinent,  sic  que  sine 
mariti  licentiA  uxor  non  potest  condere  testamentum:   quae 
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opioio  quoad  bona  propria  ipsius  niariti  foraan  poatet  procedere, 
&c." — Lyndxoood  Prffcinciale,  1 73. 

"  Jiicet  in  rebus  dotalibus  maritus  sit  donoinus,  non  tamen  sic 
in  rebus  paraphernalibus.  Nam  res  paraphernales  sunt  proprias 
ipsius  mulieris,  etiam  stante  raatrimonio.  Et  dicuntur  bona  pa- 
raphernalia, quae  uxor  habet  extra  dotem  :  et  qudd  de  illis  bonis 
maritus  non  est  dominus,  aed  remanent  sub  dispositione  uxoris.*' 
— Lyndwood^  173. 

There  was  a  case  in  Chancery,  that  a  man  was  enfe-  Feme  coverie. 
offed  to  the  use  of  a  woman,  who  took  husband,  and  they 
(the  husband  and  wife)  sold  the  land  to  a  stranger  for  a 
certain  sum  of  money :  and  the  wife  receiTed  the  cash : 
and  the  husband  and  wife  requested  him,  who  was  enfe- 
offed to  the  use  of  the  wife,  to  convey  the  land  to  the 
stranger,  and  he  enfeoffed  the  stranger :  and  afterwards 
the  husband  dies,  and  the  wife  brings  subpoena  against 
him,  who  was  enfeoffed  to  her  use  :  and  he  showed  the 
whole  matter:  and  thereupon  the  plaintiff  demurred  [and 
demanded]  judgment,  &c. :  and  the  case  was  argued  in 
the  Exchequer  Chamber  before  the  Chancellor  and  the 
Judges  of  the  one  and  the  other  Bench.  Starkey  for  the 
plaintiff.  The  defence  is  by  no  means  sufficient,  for  that 
which  was  done  by  the  wife  was  void :  for  if  she  had  been 
seised  of  the  land,  and  the  husband  and  wife  had  made  a 
feoffment,  after  the  death  of  her  husband  she  would  have 
cui  in  vita,  inasmuch  as  a  feoffment  made  by  the  vrife 
during  the  coverture  is  void  :  and  in  like  manner  here  in 
conscience,  this  sale  made  by  the  husband  and  wife  was 
wholly  the  act  of  the  husband  and  not  of  the  wife,  &c., 
ad  quod  tota  curia  concessit,  &c.  And  the  Chancellor 
[George  Nevil,  Bishop  of  Exeter]  said,  that  the  wife  non 
potest  consentire  during  the  coverture ;  that  what  took 
place  by  dread  and  coercion  could  not  be  called  consent : 
and  all  that  a  feme  coverte  does,  it  shall  be  said  by  dread 
of  her  husband ;  and  they  [the  Court]  took  no  regard  to 
the  wife  having  received  the  money,  because  she  could 
have  no  advantage  from  it  but  only  the  husband,  &c« 
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The  Chancellor  said  to  Starkey,  what  do  you  pray? — ^We 
pray  that  the  defendant  be  committed  to  prison,  until  he 
satisfies  us  for  the  land  itself,  &c.  The  Chancellor.  You 
may  have  a  subpoena  against  the  vendee  who  is  in  posses- 
sion of  the  land,  and  recover  the  land  against  him.  Yel- 
verton  [J.  K.  B.]  If  he  had  knowledge  of  the  deceit  and 
injury  done  to  the  wife,  then  the  subpoena  lies  against 
him,  but  otherwise  not,  &c.  The  Chancellor.  He  knew 
that  the  woman  had  a  husband,  &c.  Starkey.  We  pray 
that  the  defendant  be  committed  to  prison,  and  with  re- 
gard to  the  subpoena  against  the  other  we  wish  to  be  ad- 
vised.—  Year  Book,  7  Ed.  4,  14. 

Custom  of  a  Assize  brought  against  a  man  and  his  wife  of  tenements 

husband  m^ght  !"  Scotteford.     Tanke  [for  defendants].  Assize  ought  not 

wifeTn  fee  *'  *^  ^ '  ^^^  ^®  ^^^  '^  y^"»  ^^^^  *^"  ^"®  ^^^^  father,  whose 
EvidencQ  of  heir  you  are,  was  seised  of  the  same  tenements,  in  his  de- 
mesne as  of  fee ;  and  we  say  that  this  same  vill  is  a  bo- 
rough, and  of  all  time  of  which  the  memory  runneth  not, 
by  the  usages  of  the  borough,  a  man  may  devise  his  tene- 
ments, as  well  that  which  be  has  by  descent,  as  by  pur- 
chase :  and  he  shall  devise  to  his  wife  in  fee,  as  well  as  to 
another  party  :  and  we  say  that  he  [your  father]  devised 
these  same  tenements  in  fee  to  one  Alice  his  wife,  and 
died  seised :  after  whose  death,  by  the  usages,  the  wife 
entered  and  was  seised  by  the  devisor,  &c.,  and  aliened 
to  one  Thomas,  which  estate  we  have,  &c.,  and  you 
claim  to  be  heir,  &c.,  and  for  that  to  abate  upon  our 
possession;  and  we  will  not  suffer  it:  judgment,  &c. 
To  which  it  was  said,  that  inasmuch  as  he  [Tanke 
for  the  defendants]  had  alleged  devise  made  to  his 
[plaintiff^s  father's]  wife  in  fee,  which  was  contrary  to 
the  common  law: — for  in  London  a  man  cannot  devise 
to  his  wife,  except  for  term  of  her  life ;  for  it  nothing 
more  appears,  that  a  man  can  devise  to  his  wife  in  fee, 
[than]  that  he  can  alien  to  his  wife  in  fee : — so  to  this  de- 
vise no  law  puts  him  [the  plaintiff]  to  answer  :  judgment, 
and  we  pray  assize. — Sed  non  moriebatur  ibi,  &c. — ^Aod 
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then  he  [the  plaintiff]  said,  that  be  [the  plaintiff's  father] 
made  a  will  eight  years  before  bis  death ,  at  which  time  he 
had  issue  two  sons  between  him  and  his  wife,  and  he  de- 
vised to  them  in  common  certain  tenements:  and  the  sons 
died ;  and  he  then  alienated,  and  retook  the  estate,  for 
that  he  wished  to  defeat  this  devise  [to  the  wife]  :  and  so 
died  seised ;  after  whose  death,  we  as  son  and  heir  en-> 
tered  :  judgment,  &c.  To  which  it  was  said,  that  he  [the 
plaintiff]  had  not  gainsaid  the  devise,  nor  that  that  was 
his  [the  plaintiff's  father's]  last  will :  and  he  [Tanke  for 
the  defendants]  demanded  judgment  upon  this  matter, 
and  prayed  [judgment]  that  he  [the  plaintiff]  was  barred. 
And  by  the  Court  he  [Tanke]  was  driven  to  show  some 
answer  in  fact,  which  evidenced  that  that  was  his  [the 
plaintiff*'8  father's]  last  will :  who  [Tanke]  said  that  [plain- 
tiff's father]  being  dying  in  his  bed,  before  the  vicar  of 
the  said  vill,  the  testament,  his  last  will,  was  brought : 
and  demand  was  made  of  himi  if  that  was  his  last  will : 
and  if  yea,  be  should  deliver  it  to  the  said  vicar  in  signal 
of  it ;  and  if  nay,  that  he  should  retain  [it] :  and  he  de- 
livered it  to  the  said  vicar :  and  [Tanke]  demanded  judg- 
ment, &c.  To  which  it  was  rejoined,  that  he  did  not 
deliver  it,  but  he  retained  it,  as  that  which  was  not  at  all 
agreed  to  :  so  that  he  died  intestate,  &c.  And  nota  di- 
versas  materias  in  ista  assisa:  and  nota,  that  it  seems 
marvellous  to  drive  the  party  [to  show]  how  it  [the  testa* 
ment]  was  agreed  to,  when  it  was  known  of  one  and  the 
other,  that  he  had  made  a  testament,  which  by  the  law 
cannot  otherwise  be  understood,  unless  as  the  last  will, 
&c. —  Year  Book,  44  Ed.  3,  83;  and  Brooke's  Abridge^- 
menl,  Devise,  8. 

Brooke  says  it  was  admitted  that  by  the  custom  of  the  bo- 
rough, the  husband  could  devise  to  his  wife.  He  adds  a  query 
as  to  the  effect  of  the  alienation  and  reconveyance  upon  the  will 
previously  made. 

"  Posset  ergo  dubitari,  in  quibus  differunt  '  testamentum'  et  DisUnction  be- 
*  ultima    voluntas.'       Potest  dici,  quod  testamentum  dicitur,  j'^^J^^J^^rnt! 

M  M 
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quando  fit  com  aolennitate  reqaiiitet4«  Item  qoando  ett  per- 
fectnm  et  cbimitninatuiiii  aliib  non.  8ed  licet  non  fiierit  perfeo- 
turn  et  consumiiiatuin,  ett  tamen  ultima  volnotas.  Testamentom 
imperfectum  probat  voluntatem  defuDCti.  Sic  etiam  et  donatio 
cau8&  mortis  potest  dici  ultima  voluntas,  sed  non  testamentum. 
Et  ubicunque  deficit  solennitas  k  lege  requisita,  constat  tamen  de 
dispositione  bonorum  fact&  per  defonctmn,  quae  postea  non  ma* 
tatur,  hme  potest  dici  ultima  Tolttntaa." — Lyndmood^  173. 


Donations  be- 
tween  husband 
and  wife* 


'<  Donationes  inter  virum  et  uxorem,  constante  matrimonio, 
valere  non  debent/*  *'  Si  tales  fieri  possunt  donationes  ob  amo- 
rem  inter  Tirum  et  uxorem  habitum,  posset  alter  eonmi  egestate 
et  inopid  consumi,  quod  non  ett  Mstinciidatt :  et  uode  donatio 
inter  virum  et  uxorem  ab  initio  invalida  est,  et  nuUo  tempore 
valitura,  nisi  post  mortem  eorum  interveniat  confirmatio  haere- 
dum."  '*  Item  eato,  quod  cum  talis  donatio  direct^  fieri  non  po- 
tent k  viro  uxori,  vcl  e  contra,  constante  matrimonio,  si  fiat 
indirecte,  ita  quod  vir  dederit  extraneo,  ut  extranens  statim,  vel 
post  mortem  suam,  rem  datam  det  uxori :  vel  d  contrarlo,  si  oxor 
donationem  vdit  facere  viro:  videtur  qvM  valere  mm  debet: 
quia  tic  fit  fraus  constitution!,  et  perinde  ett  ac  ti  direct^  fierit 
donatio :  nee  refert,  utrura  quid  fiat^  vel  per  timiki  veT  per  id 
quod  tantundem  valet,  &c*  &g" — BractOHf  lib.  2,  c.  12. 

"  Dare  etiam  non  poterunt  viri  suis  uxoribus,  nee  e  converso, 
constante  matrimonio,  quia  omnino  hoc  prohibetur  in  lege,  prse- 
ctpud  post  fidem  interdictam,  nh  fiant  propter  libidinem,  vel  al- 
terius  eorum  immoderafam  egestatem.  Si  autem  viri  hoc  feee* 
rinty  et  uxoret  ab  hujusmodi  tenementit  poat  morten  viromn 
fuerint  ejectee,  per  assitam  novn  disseistinae  non  recuperabuiily 
nee  hseredes  eorum  per  consequens  per  assisam  mor'  d'ancestor 
de  morte  earum.  Si  autem  vir  extraneae  personae  donationem 
fecerit,  e&  mente  ut  earn  suae  det  uxori,  non  valebit  donatio, 
quia  pro  fraude  facta  inhibitioni  reputabitur,  quia  non  refert  an 
quid  fiat  persimilci  quum  tantundem  valeat,  he,  &c/'^-l%to, 
lib«  8f  c.  S, 


fiond  to  feme 
Sole,  who  mar* 
Ties,  and  her 
husband  sur* 
fives. 


Hamun.  If  a  bond  is  made  to  a  femd  sole>  and  she 
takes  husband^  and  then  the  wife  dies :  the  husband  shall 
have  an  action  of  debt.  In  the  same  manner  on  the  other 
bandi  the  husband  shall  be  charged  after  the  wife  [after 
her  death],  aa  be  shall  hare  tbe  advantage.     Persarjr 
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[King's  Serjeant].  You  speak  plainly  against  law :  ^uod 
plures  concesserunf. — Year  Boot,  49  Ed.  8,  25. 

In  Chancery  a  biU  waa  quashed  for  insufficiency  ^^  P^V^I^^-'^ 
matter :  and  the  plaintiff  said  that  that  bill  was  miscon-  ton, 
ceived :  but  he  showed  for  his  matter  ihat  J.  B.^  who  was 
formerly  the  husband  of  the  [wife  of  the]  defendant, 
bought  of  the  father  of  the  plaintiff  whose  executor  he 
[the  plaintiff]  is,  at  Brig  [  ]  certain  goods  of  the  value 
of  100  marks,  &c.  And  then  this  same  J.  B.  comes  into 
England^  and  to  defraud  his  creditors  made  a  gift  of  his 
goods  to  a  certain,  8cc. :  but  he  continued  his  possession 
and  took  to  Westminster  [franchise]  (a),  and  died :  and  his 
goods  remained  in  the  possession  of  his  wife,  &c. :  and 
then  she  took  him  who  is  supposed  to  be  defendant 
[against  whom  subpoena  is  prayed]  to  husband  and  went 
to  London,  and  [he]  *  *  carried  the  goods  with  him,  and 
is  seised  and  possessed  of  them,  ftc. :  which  matter,  &c. 
And  we  pray  that  he  answer  to  this  matter  and  bill,  and 
he  has  a  copy  of  it  :*  *  and  so  the  Court  awarded  :  quod 
nota,  &c.—  Year  Book,  16  Ed.  4,  9. 

(a)  "  Item  because  that  divers  people  inheriting  of  divers  tene- 
ments, borrowing  divers  goods  in  money  or  in  merchandize  of 
divers  people  of  this  realm,  do  give  their  tenements  and  chattels 
to  their  fViends,  by  collusioti  thereof  to  have  the  profits  at  their 
will,  and  after  do  flee  to  the  franchise  of  Westminster,  of  St. 
Martin-Ie-6rand  of  London,  or  other  such  privileged  places,  and 
there  do  live  a  great  time,  with  an  high  countenance,  of  another 
man's  goods  and  profits  of  the  said  tenements  and  chattels,  till 
the  said  creditors  shall  be  bound  to  take  a  small  parcel  of  their 
debt)  and  release  the  remnant,  it  is  ordained,  &c/' — 50  Ed.  5,  c.  6. 

Extracts  from  the  Commentary  of  Lyndwood  on  Archbishop  Ecclesiastical 
Stratford's  Constitution,    inflicting   ecclesiastical  penalties    on  Constitution  re- 
those  concerned  in  donations  (alienations)  in  fraud  of  the  church,  i^aHenatioDS* 
the  crown,  creditors,  and  heirs  (wife  and  children). — "  Sed  quid  of  goods. 
si  aliquis  non  donavit  vel  alienavit  omnia  bona  sua  simul,  sed  per 
vices  diversas,  sic  quod  nihil  remanet,  vel  saltern  id  quod  rema- 
net  Don  snfficit  ad  solvendum  debita ;  nunqaid  in  hoc  casu  prse* 

mmS 
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sumatur  fraiis  ?  Die  quod  sic.'*  **  Aliqois  tempore  quo  facit 
donationem  bonorum  suorum,  noUos  habet  creditores,  in  qnorum 
fraudem  posait  talis  donatio  fieri ;  sed  post  donationem  factam 
ante  mortem  suam,  incepit  forsan  ecdesiae,  vel  regi,  vel  aliis  ere- 
ditoribus,  efRcaciter  obligari:  bic  posset  dubitari,  an  babeat 
locum  poena  hujus  constitutionis,  tanqnaro  talis  donatio  sit  facta 
in  fraudem?  Et  videtur  qudd  non:  nam  creditores  qui  non 
sunt,  non  possunt  dici  fraudari,  cum  omnis  privatio  praesupponat 
habitum."  "  Circa  hoc  die,  quod  si  apparet  et  certum  sit  dona- 
tionem factam  esse  non  soliim  in  fraudem  creditorum  praeterito- 
rum^  sed  etiam  futurorum,  tunc  etiam  habet  locum  bsec  consti- 
tutio.  Nee  obstant  allegata  in  contrarium,  quia  loquuntur  ubi 
certum  est  non  fuisse  factum  per  fraudem  vel  ali^  dubium  est." 
See  also  a  prior  passage— "Nee  obstat,  si  dicas  hoc  esse  fiictum 
non  in  fraudem  creditoris  quem  habuit  donator  tempore  dona- 
tionis,  sed  potius  ejus  qui  futurus  est  creditor,  &c."  "  Se- 
cundum jura  vel  consuetudines  regni  non  dantur  super  talibus 
donationibus  vel  alienationibus  actiones  revocatoris.*' — Lynd- 
wood,  161 — 163. 

Extract  from  the  above  Constitution: — "Statuimus,  quod 
quotiescunque  aliqui  dictae  provinciae  bona  sua  omnia,  sic  ut  pro- 
fertur,  donaverint,  aut  alias  quovis  titulo  alienaverint,  seu  in 
quantitate  tam  notabili  quod  appareat  de  residuo  ecclesiis  vel 
creditoribus  aliis  de  suis  debitis,  uxoribus  et  liberis  de  suis  por- 
tionibus  supradictis,  non  posse  satisfieri  sicut  decet^  donatio  seu 
alienatio  hujusmodi  per  malitiam  sive  fraudem  eo  ipso  fieri 
censeatur,  malitiae  sive  fraudis  probatioue  ulteriori  minime  re- 
quisite.*' 

Upon  this  Lyndwood  observes  (165),  '<Hic  loquimur,  non 
ubi  agitur  de  donatione  revocandft,  sed  de  fraude  aliits  puniendi, 
ct  ubi  donatio  fit  in  tam  notabili  quantitate,  quod  satis  evidens 
est,  non  posse  satisfieri  creditoribus  de  residuo.  Vel  die  aliter 
quod  si  inter  vivos,  vel  etiam  mortis  causd,  aliquis  donet  omnia 
bona  sua,  eo  ipso  prsesumitur  fraus  sine  ali4  probatione:  et 
idem  si  causd  mortis  vicinae  donaverit  non  omnia,  sed  partem. 
Si  tamen  inter  vivos  donet  solum  partem  bonorum,  non  prsesu- 
mitur fraus,  nisi  probetur.*' 

The  following  rules  are  stated  as  applicable  to  donations  and 
alienations  made  to  avoid  forfeitures  '*  ad  fiscum  ratione  crimi- 
nis."  "  Circa  cujus  materise  declarationem  babes  scire,  quod 
quandoque  quis  donat  vel  alienat  bona  sua  ante  delictum  com- 
missum,  et  hoc  facit  proponendo  committere  delictum,  et  sic 
propter  delictum  committendum ;  in  quo  casu  non  dubium,  quin 
sit  factum  in  fraudem  fisci  et  suspidone  poenae.     Prsesumitur 
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namque  hoc  esse  factum  metu  pcenas  incurrendae  propter  delic- 
tum committendum.  Et  haec  praesumptio  coUigi  potest  sex 
modis.  Primo,  si  alienavit  donando  omnia  bona  sua.  Secundd, 
prsesumitur  fraus  etiam  ubi  donatio  fit  conjunctse  personse.  Et 
idem  erit  in  venditione,  dum  tamen  emptor  ad  finem  venditionis 
bujusroodi  revocandae  sit  particeps  criminis.  Et  propter  con* 
junctionem  personarum  prassumitur  contra  emptorem,  quia  banc 
debet  scire.  Tertid,  praesumitur  fraus  si  post  donationem  rel 
venditionem  donans  vel  vendens  reperiatur  possidere.  Sed  scias 
quod  in  boc  casu  potiiis  dicitur  alienatio  simulata  et  imaginata, 
quam  vera  et  facta  in  fraudem.  Et  in  talibus  non  requiruntur 
[secundum  Jus  Civile]  actiones  revocatorise,  quia  sic  alienata  de 
bonis  non  exeunt.  Secus  tamen  est,  quando  fit  alienatio  vera  et 
in  fraudem,  quik  tunc  necessariae  sunt  actiones  revocatoriae  [se- 
cundiim  Jus  Civile].  Nee  puto  in  boc  casu  sufBcere,  quod 
alienans  se  constituat  possidere  nomine  donatarii  vel  ementis : 
quia  ubi  est  prassumptio  et  suspicio  fraudis,  requiritur  traditio 
corporalis.  Si  tamen  donans  vel  vendens  respondeat  alteri  de 
fructibus,  non  praesumitur  alienatio  ficta,  alilis  secus.  Et  ne 
talis  alienatio  praesumatur  fictitia,  requiritur  secundum  quosdam, 
quod  recipiens  possideat  di^  absque  reversione  ad  alienantem, 
viz.  ad  minus  per  triennium.  Vel  die  verius  hoc  debere  de- 
cerni  arbitrio  judicis  ex  qualitate  personarum,  ex  famd  loci,  et 
aliis  conjecturis  verisimilibus.  Si  tamen  alienans  sibi  reservave- 
rit  usumfructum,  non  babent  locum  praedicta.  Quarto,  prae- 
sumitur fraus,  quando  alienatio  facta  est  clam.  In  emptore 
tamen  requiritur  qudd  sit  particeps  fraudis.  Quintd,  praesumi- 
tur fraus,  si  de  propinquo  sequatur  delictum.  In  venditione 
tamen  oportet  emptorem  fraudis  esse  participem,  ut  praedixi. 
Et  facit  ad  praedicte,  quia  ex  eo  quod  incontinenti  secutum  est, 
praesumitur  animum  praecessisse.  Sext5,  praesumitur  fraus, 
quando  donatio  fit  cum  conditione  iM,  si  contigerit  bona  sua 
publicari.  Et  omnia  praedicta  procedunt,  ubi  fit  alienatio  inter 
vivos,  Btc^'—Lyndmod,  162. 

In  the  Chancery  the  case  waa  this :  an  infant  within  Fsoffment  in 
age  enfeoffed  certain  men  of  lands  in  Kent,  where  the  kind  lands  and 
custom  of  gavelkind  is :  and  he  declared  his  will  to  them,  ^/^an°in- 
that  they  should  give  the  lands  back  again  to  him  and  his  ^^^^' 
wife  in  tail:  and  whether  this  [declaration  of  his]  will  was 
of  effect  or  not  was  argued :  and  upon  this  matter  the 
subpoena  was  sued  against  the  feoffees:   and  Genney 
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[J.  K.B.]  said,  that  the  [declaralion  of]  will  was  not 
good :  for  the  custom  is  such  in  Kent  where  die  land  is, 
that  an  infant  when  he  is  of  the  age  of  fifteen  years  may 
sell  his  land«  and  his  sale  shall  be  good :  and  that  is  the 
custom  and  not  otherwise :  then  each  custom  ought  to  be 
taken  as  it  is  used :  and  no  other  thing  can  be  taken  by 
the  equity  of  it :  then  the  intent  of  the  plaintiff  is  that  the 
custom  extends  as  well  to  this  [declaration  of]  wiO  as  to 
the  sale  of  the  land  :  and  that  cannot  be :  for  a  lease  and 
release  cannot  be  made  by  an  infant  within  the  custom, 
which  proves  that  the  custom  must  be  taken  strict  as  it  is 
used :  and  that  [is]  that  an  infant  may  make  feofffaient  at 
such  an  age.  Digas,  Apprentice.  To  that  which  Master 
Genney  has  said,  that  the  custom  ought  to  be  taken  as 
[it]  has  been  used,  and  extends  only  to  feoffments  upon 
sales,  and  not  to  feoffments  in  trust  and  to  [declarations 
of]  will.  Sir,  there  is  as  good  reason,  that  it  shall  be 
taken  [as  eztendbg]  to  wills  as  to  feofimenta :  for  in  bo- 
rough-english where  the  yoimgest  inherits,  if  the  father 
make  a  feoffment  in  trust,  the  youngest  brother  shall  haye 
the  subpoena :  the  law  is  the  same  in  gavelkind :  and  yet 
the  custom  is  no  other  but  that  the  youngest  ought  to  in* 
herit  [&c.],  but  it  is  incident[al]  and  reason[able]  that  he 
who  shall  have  the  land  shall  have  the  action  i  then  here 
it  is  not  against  reason  nor  conscience,  that  he  shall  make 
such  a  [declaration  of  his]  will,  as  well  as  he  shall  make 
the  feoffment :  and  this  feoffment  was  made  for  the  secu- 
rity of  the  wife.  The  Chancellor  [Thomas  of  Rother- 
ham].  This  ought  to  be  tried  by  the  people  of  Kent,  how 
their  custom  and  use  is.  Digas.  No  :  it  is  in  your  dis- 
cretion. Littleton  [J.C.P.],  veniendo  do  Westminstor, 
said,  that  if  an  in&nt  is  made  executor  (a),  he  nuiy  sell  the 
goods  of  his  testator,  and  give  and  dispose  of  them  for  his 
soul:  and  also  he  may  release  by  the  same  reason,  and 
[there  is]  no  diversity :  but  quaere,  for  a  feme  coverto 
executrix  may  well  sell  and  dispose  of  the  goods  of  the 
testator,  yet  she  cannot  release,  ut  dicitur,  without  her 
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husband :  therefore  no  more  can  an  in&nt :  and  if  a  man 
is  bound  to  an  infant,  if  the  in&nt  brings  an  action  there- 
upon, or  delivers  the  obligation  of  debt  for  payment,  [such 
man]  may  not  be  discharged  by  acquittance  nor  release. 
And  then,  at  another  time^  Littleton  said,  that  he  and  all 
his  companions  [brothers]  were  agreed  that  the  custom 
shall  not  extend  to  this  [declaration  of]  will,  unless  the 
custom  were  so  used ;  for  if  an  infant  at  common  law  de- 
sires to  make  a  [declaration  of  his]  will  for  his  feoffees  in 
trust,  it  is  void :  wherefore,  &c. —  Year  Book^  21  Ed,  4, 24. 

(d)  '*  An  minor  possit  deputari  executor  ?  videtur  quM  sic."-* 
John  de  Athona^  p.  108. 

In  debt  upon  a  borrowing,  the  defendant  said  that  a  Pledge  of  land, 
communication  was  had  between  them  [the  pkuntiff  and 
the  defendant]  at  the  time  of  the  borrowing,  that  the  de- 
fendant should  enfeoff  the  plaintiff  of  certain  land  to  htm 
and  his  heirs,  and  to  take  the  profits  until  the  defendant 
paid  him  that  sum :  and  he  [the  defendant]  said  that  he 
enfeoffed  him  [the  plaintiff],  ut  supra.  See,  by  force  of 
which  he  was  seised,  &c.,  and  this  day  is  seised,  and  has 
taken  the  profits,  and  if  the  plaintiff  will  [re-]enfeoff  him, 
he  is,  and  all  time  has  been,  ready  to  pay  him,  &c.:  judg- 
ment, &c.  Brian.  This  is  not  a  [good]  plea :  for  I  con- 
tend that  he  cannot  bar  me,  because  I  have  a  pledge  for 
the  duty,  but  when  the  defendant  has  action  or  remedy 
in  our  law  to  [re-]demand  the  pledge  :  as  if  I  borrow  20/. 
of  you,  and  in  pledge  I  put  a  certain  jewel,  as  a  [precious] 
stone  or  other  thing,  &c. :  in  this  case  if  I  brought  writ  of 
debt,  it  shall  be  good  plea  to  say,  that  I  have  such  a 
pledge,  &c :  further  in  like  manner  as  I  may  have  writ  of 
debt,  the  other  may  have  a  writ  of  detinue :  but  here  he 
has  no  means  of  having  again  his  land,  inasmuch  as  the 
condition  b  not  by  deed.  Pigot.  This  condition  was  re- 
hearsed upon  the  borrowing,  that  he  should  have  the 
land  in  pledge  for  the  money ;  then  it  is  not  reason  that 
he  should  have  his  money,  until  we  have  our  pledge. 
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And  there  is  no  diversity  where  land  is  put  in  pledge, 
and  where  other  chattels,  &c.  And  sic,  although  he  has 
not  remedy  in  our  law,  he  may  have  subpoena  if  he  pays 
the  money,  8cc.  ♦  ♦  ^—Year  Book,  9  Ed,  4, 25. 

Pledge  of  land.  "  Invadiatur  res  quandoque  ad  terminum,  quandoqiie  sine 
termino.'*  "  Cum  ad  certum  terminum  res  aliqua  ponator  in 
vadium  ;  aut  ita  convenit  inter  creditorem  et  debitorero,  quod  si 
ad  terminum  ilium  vadium  suum  non  acquietaverit  debitor  ipse, 
tunc  vadium  ipsum  remanebit  ipsi  creditor!,  ita  quod  negotium 
suum  sicut  de  suo  inde  faciat :  aut  nihil  tale  inter  eos  convenit. 
In  priori  casu  stabitur  conventioni.  In  secundo,  existente  ter- 
mino,  si  fuerit  debitor  in  mor&  solvendi  debitnm,  potent  creditor 
se  inde  conqueri,  et  justiciabitur  debitor  ut  ad  curiam  veniat  et 
inde  respondeat,  et  per  hoc  breve,  &c."  **  Existens  ver6  in  cu- 
rid  debitor  ipse,  aut  confitetur  se  rem  iilam  in  vadium  pro  debito 
illo  posuisse,  aut  negat.  Si  confitetur,  quia  eo  ipso  confitetur 
debitum,  praecipictur  ei  quod  ad  rationabilem  terminum  vadium 
ipsum  acquietet,  et  nisi  fecerit,  dabitur  licentia  ipsi  creditori,  de 
caetero  negotium  suum  de  vadio  ipso^  sicut  de  propria  re,  faoere 
quomodo  voluerit.  Sin  autem  id  neget,  &c."  "  Si  vero  non  ad 
aliquem  terminum,  sed  sin^  termino,  res  aliqua  invadiatur,  quo- 
cunque  tempore  voluerit  creditor,  debitum  petere  potest.*' 
*'  Cum  res  immobilis  ponitur  in  vadium,  ita  qu6d  inde  facta 
fuerit  seisina  ipsi  creditori,  et  ad  terminum :  aut  ita  convenit 
inter  creditorem  et  debitorem  quod  exitus  et  redditus  interim  se 
acquietent,  aut  sic  quod  in  nulio  se  acquietent.  Prima  conventio 
justa  est,  et  tenet.  Secunda  injusta  est,  et  inhonesta,  quae  dici- 
tur  mortuum  vadium  ['  mortuum  vadium  dicitur  illud,  cujus 
fructus  vel  redditus  interim  percepti  in  nullo  se  adquietant.'] 
Sed  per  curiam  domini  regis  non  prohibetur  fieri,  et  tamen  re« 
putat  eam  pro  specie  usurae.  Unde  si  quis  in  tali  vadio  deces* 
serit,  et  post  mortem  ejus  hoc  fuerit  probatum,  de  rebus  ejus 
non  aliter  disponetur,  quam  de  rebus  usurarii.'*  "  Notandum 
qudd  ex  quo  aliquis  solvent  id  quod  debuit,  vel  solvere  se  ob- 
tulit  competenter,  si  creditor  alterius  vadium  penes  se  raaliciosd 
detinuerit,  debitor  ipse  se  inde  curise  conquerens  tale  breve  ha- 
bebit,  &c.*'  ''  Quandoque  convenit  inter  debitorem  et  credito- 
rem de  re  aliqud  invadiatd  :  acceptd  k  debitore  re  mutuatd,  si  non 
sequatur  ipsius  vadii  traditio,  quomodo  consuletur  ipsi  creditori  in 
tali  casu,  raaximd  cum  possit  eadem  res  pluribus  aliis  creditoribus, 
turn  prius«  turn  posterius,  invadiari.  Super  hoc  notandum  est  quod 
curiae  domini  regis  hujusmodi  privatas  conventiones  de  rebus  dan- 
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dis  vel  accipiendis  in  vadiam,  re\  alU^  hujiumodi,  extra  curiam, 
svre  etiam  in  aliis  curiia  quam  in  curii  domini  regisy  factas,  tueri 
non  solet  nee  warrantizare ;  et  ideo  si  non  fuerint  servatae,  curia 
domini  regis  se  inde  non  intromittet :  ac  per  hoc  de  jure  diver- 
sonim  creditorum,  priorum  vel  posteriorum,  aut  de  privilegio 
eorum,  non  tenetur  respondere." — GlanvUitt  lib.  10,  c.  6  and 
c.  8. 

"  Cum  quis  petit  aliquod  tenementum  sibi  restitui  tanquam 
vadium  suum,  quod  vel  ipse  vel  aliquis  antecessorum  ejus  invadia- 
verit,  si  is  qui  tenet  non  recognoscat  tenementum  ipsum  ad  vadium, 
sed  dicit  in  curi4  se  inde  seisitum  ut  de  feodo,  sic  inde  ad  recog- 
nitionem  solet  perveniri,  et  per  hoc  breve  summonebitur  inde  re- 
cognitio,  &C." — GlanviUe,  lib.  13,  c.  26.  See  also  c.  28,  and  lib. 
10,  c.  10. 

"  Probato  autem  per  recognitionem  ipsam  quod  sit  vadium, 
tunc  is  qui  tenet  et  feodum  suum  esse  dixit,  tenementum  ipsum 
amittet :  ita  etiam  quod  debitum  ipsum  non  recuperabit  occa- 
sione  illius  vadii." — Ibidem,  c.  30. 

"  Esto  qu6d  aliquis  dimiserit  terram  aliquam  ab  initio  in  va- 
dium, et  sub  conditione  ita  qudd  si  pecunia  sua  die  soluta  non 
fuerit,  qu5d  terra  pignori  data  remaneat  creditori :  et  in  hoc  casu  si 
die  sua  pecunia  soluta  non  fuerit,  remanebit  terra  sic  impignorata 
creditori  ipsi,  per  creditoris  conditionem  et  voluntatem  debitoris 
suppositam :  et  sic  erit  si  certa  et  unica  dies  opponatur.  Sed 
esto  qu6d  quis  pecuniam  ita  credat  reddendam  ad  plures  ter- 
minos,  et  qudd  si  debitor  in  aliquo  istorum  terminorum  in  solu- 
tione  defecerit,  quod  res  impignorata  remaneat  creditori.  Cessat 
in  primo  termino,  paratus  est  tamen  debitor  satisfacere  in  ultimo 
termino  vel  ante  de  toto  :  quaeritur  an  teneat  conditio  ?  Videtur 
qudd  sic :  quia  non  satisfactum  est  conditioni,  secundum  quod 
convenit :  quia  in  tempore  est  plus  et  minus,  et  est  verum.  Sed 
esto  qu6d  debitor  ita  respondeat,  quod  ad  diem  suam  venit  pa- 
ratus satisfacere,  et  pecuniam  solvendam  obtulit  sub  testimonio 
proborum  et  legalium  hominum,  qui  hoc  dicent  sub  testimonio 
▼isus  sui,  quod  viderunt  pecuniam  numeratam  qu&cunque  hor& 
diei,  cum  tota  dies  cedit  debitori,  liberatur  debitor.  £t  unde 
oportet  creditorem  quod  quiUbet  hor4  diei  se  exhibeat  ad  reci- 
piendum et  sui  copiam  facial,  et  ita  quod  nihil  sit  quod  sibi  de- 
beat  imputari.  Si  autem  debitor  sit  in  mord,  creditore  praesenti, 
amittet  debitor,  vel  si  praesens  fuerit  et  pecuniam  non  habuerit. 
Idem  erit  sive  creditor  praesens  fuerit  sive  non.  Sed  quaero  an 
creditor,  pecunid  su&  die  non  solutd,  statim  habeatliberum  tene- 
mentum ?  habet,  si  fuerit  in  possessione :  si  autem  fuerit  extra, 
babet  actionem  ex  conventione." — Bractont  lib«  IS,  c.  6. 
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Th#  Coofltitution  of  Archbish^^  St.  Edmund  "  De  Pignoribiu," 
and  portkms  of  tbe  Commentary  of  Lyndwood. — ''  Inbibemua, 
ne  pignut  retinero  quispiam  oontendat,  poakquam  de  fruciilHU 
sortem  [prindpale  debitum]  peroeperil  dedudit  expenaU,  quo* 
niam  usura  est."  "  Pignut."  ''  In  largi  tignificatione  pignut 
eti  noQ  tolum  rei  mobilitt  ted  etiam  imnobilis."  *'  Defructibut/' 
**  Ex  hoc  apparet  quod  loquitur,  ubi  ret  immobilis  datur  in 
pignut.*'  "  Fructut  percept!  ex  re  pignoratdextenuant  debitum, 
et  compuuntur  in  tortem ;  et  tic  fit  compentatio  fhictuum  ad 
peeuniam,  et  de  tpecie  ad  quantitatem.'*  "  Perceperit."  "  Sed 
quid  ti  nondum  peroeperit  tortem  de  fructibuti  ted  per  eum 
ttetit  quo  minut  perceperit ;  nunquid  fructuti  quot  percipere 
potuit,  debeant  coraputari  in  tortem  ?  Die  qudd  tic."  *^  De- 
ductit  expensis."  "  Fructut  namque  dicuntur,  qui  deductit  ex- 
pensit  tupersunt."  **  Sed  qutBro,  quid  si  ret  pignorata  oontittat 
in  ipto  fiructu,  utpote  in  fructibut  pendentibut,  vel  in  fruclibut 
pecorum,  partu  ancillas,  et  aliis  bujutmodis  quae  nata  sunt,  vel 
nasci  possunt ;  nunquid  tales  fructut  debent  computari  in  tor- 
tem ?  Die  qudd  tic."  "  Et  etiam  tciat,  quod  ti  quit  pro  pecu- 
ni&  tibi  mutua(4  obliget  rem  aliquam  in  pignut,  cujut  utut  pretio 
aettimari  potett ;  ille  qui  mutuavit,  debet  copulare  utum  illiut 
rei  in  aattimatione  ejut  quod  mutuavit,  alioquin  etset  utorariuro. 
Et  boc  varum,  niti  fortd  ettet  talit  ret,  cujut  usut  sine  pretio  ao- 
let  concedi  inter  araicos,  ut  puta  liber  accommodatus,  et  bujus- 
modi."  <*  Utura  est."  "  Et  est  ratio,  quia  recipiendo  ultra 
principale  debitum  fructut  rei  impignoratae,  vel  iptorum  partem, 
tic  ultra  tortem  reciperet,  et  per  contequent  committeret  usuram." 
^Lyndwoodt  160, 161. 

Detinue  aptnst      This  shows  to  you^  &c.>  that  R.  [and]  G.,  executors  of 
Si°rejw)n!    ^^e  testament  of  H.,  tortiously  render  not  to  him  [the 
dece^S'i'^^*  plaintiff]  chattels  to  the  value  of  10  marks:  and  for  this 
penoDaity.        [reason]  tortiously  *  *  *:  the  aforesaid  H.,  father  [of 
the  plaintiff]  &c.,  whose  executors  they  [the  defendants] 
are,  died  in  such  a  place,  and  had  chattels  to  the  value  of 
30  marks,  to  wit,  wheat,  barley,  &c. :  where  by  the  usage 
of  the  country,  the  third  part  ought  to  remain  to  the  de- 
ceased, and  one  part  to  the  wife,  and  one  part  to  his 
children  unmarried :  Wherefore  after  the  death  of  the 
father  came  he  [the  plaintiff]  to  the  executors,  and  prayed 
them  that  they  would  deliver  to  him  the  third  part  of  the 
chattels  according  to  the  usages  &c* :  but  they  would  not 
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render,  nor  [as]  yet  would  Ibey,  ke.  Malm.  [  ]  de- 
manded oyer  of  the  writ,  and  it  was  in  the  common  form, 
&c.  Malm.[  ]  You  see  well  how  he  [the  plamtiff]  de- 
mands 10  marks  of  chattels,  and  does  not  allege  to  us  the 
law  how  the  chattels  were  due  to  him ;  for  he  does  not 
say  that  he  [bought]  the  chattels  of  us :  nor  that  he 
bailed  the  chattels  to  us,  nor  that  we  are  bound  by  any 
contract:  and  he  [Malm,]  demanded  judgment  if  he 
ought  to  answer.  Will[uby.]  We  baye  assigned  a  cause 
according  to  the  custom  of  the  country,  which  quite 
suffices  for  us.  Stant[on  J.  C.  P.]  This  thing  shall  not 
be  at  all  pleadable  out  of  Court  Christian.  ♦  ♦  ♦  ♦  And 
[it  was  alleged]  on  the  other  part,  his  [the  plaintiff's] 
father  left  him  30  acres  of  land  in  Kent,  and  so  is  he  ad- 
vanced: Judgment.  Herle  [for  plaintiff]  acknowledged 
that  he  had  so  much  land,  but  it  was  worth  but  40df.  per 
annum,  and  [his  father]  gave  it  him  for  fire-wood,  and  not 
in  the  place  of  advancement.  [Herle  demanded]  if  he 
ought  not  to  recover.  Malm.  [  ].  And  we  [demand] 
judgment :  since  you  have  acknowledged  that  you  had  the 
land,  and  therefore  [are]  advanced:  and  this  action  is 
given  by  the  usages  to  those  not  advanced,  &c.  £t  sic 
ad  judicium.     1  Ed.  2,  9. 

Upon  this  case  see  additions  and  corrections. 

The  ensuing  are  the  passages  in  Glanville  respecting  the  The  "pan  ra- 
reasonable  part,  tbat  have  given  rise  to  the  doubts,  which  our  ^^"^  '  ^* 
legal  antiquaries  have  not  yet  been  able  to  solve,—"  Potest 
quilibet  homo  liber,  majoribua  debitis  non  involutus»  de  re* 
bus  suis  in  inOrmitate  8u4  rationabilem  devisam  facere  sub  b&c 
forroi  secundum  ci^jusdam  patrise  consuetudinem :  quod  domi- 
num  suum  primo  de  meliore  et  principali  heriotb  quam  habet 
recognoscat:  dein  ecclesiam:  postea  verd  alias  personas  pro 
voluntate  su&.  Quicquid  autem  diversarum  patriarum  consue- 
tudines  super  hoc  teneant,  secundiim  jura  regni,  non  tenetur 
quis  in  testamento  suo  alicui  personae  precipu^  nisi  pro  voluntate 
SU&  aliquid  relinquere:  libera  enim  dicetur  esse  cujuscunque 
ultima  voluntas  secundum  has  leges,  sicut  et  secundum  alias 
leges."  "  Cum  quis  in  infirmitate  positus  testamentum  facere 
voluerit,  si  debitis  non  sit  involutus,  tunc  omnes  res  ejus  mobiles 
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io  ires  partes  dividentur  sequales.  Qaamm  una  heredi :  se- 
cunda  uxori :  tenia  ver6  ipsi  reservatur :  de  qa&  tertii  liberam 
habebit  disponendi  facultatem :  verum  si  sine  uxore  decesserit, 
medietas  ipsi  reservatur. — Gianville,  lib.  7,  c.  5. 

The  corresponding  passages  of  Bracton  are  as  follows : — '*  In 
primis  autem  debet  quilibet  qui  testamentam  fecerit,  dominum 
suum  de  meliori  re  quam  habuerit,  recognoscere,  et  postea  eccle- 
siam  de  alid  meliori.  Et  quibusdam  locis  habet  ecclesia  melius 
averium  de  consuetudine,  vel  secundum,  vel  tertium  melius,  in 
quibusdam  nihil:  et  ided  consideranda  est  consuetudo  loci*" 
"  Autem  post  debita  deducts,  et  post  deductionem  expensarum 
quae  necessarise  erunt,  ut  prsedictum  est,  [circa  funus  &c.]  id 
totum  quod  tunc  superfuerit,  dividatur  in  tres  partes ;  quarum 
una  pars  relinquatur  pueris,  si  pueros  habuerit  defunctus ;  se- 
cunda  uxori,  si  superstes  fuerit :  et  de  terti4  parte  habeat  tes- 
tator liberam  disponendi  facultatem.  Si  autem  liberos  non 
habeat,  tunc  medietas  defuncto,  et  alia  medietas  uxori  reservetur. 
Si  autem  sine  uxore  decesserit  liberis  existentibus,  tunc  medietas 
defuncto,  et  alia  medietas  liberis  tribuatur.  Si  autem  sine  uxore 
et  liberis,  tunc  id  totum  defuncto  remanebit."  "  Et  ea,  quae  dicta 
sunt,  locum  habent  et  tenent,  nisi  sit  consuetudo  quod  se  habeat 
in  contrarium,  sicut  in  civitatibus,  burgis  et  villis.*' — Bracton,  lib. 
2,  c.  26. 

See  also  FUtOt  lib.  2,  c.  57 ;  also  c.  62. 

Some  notes  of  Lyndwood  to  a  Constitution  of  Archbishop 
Stratford  deserve  consideration.  Upon  the  words  "  consuetu- 
dinem  patrise,"  occurring  in  the  passage  "  pro  e4  portione  [bo- 
norum  mobilium]  quae  secundum  consuetudinem  patriae  defimc- 
tos  contingit,'*  Lyndwood  observes,  **  Non  dicit  regni  :*'  et 
hoc  ideo,  quia  per  totum  regnum  forsan  non  est  circa  hoc  una  et 
eadem  consuetudo,  sed  diversae  sunt  consuetudines  secundum 
patriarum  diversitates.  Potest  enim  esse  consuetudo  generalis 
alicujus  provinciae ;  item  specialis  alicujus  civitatisj  territorii^ 
vel  loci."  Upon  the  words  *<  defunctos  contingit,"  he  has  this 
note.  "  Utputa,  medietas  bonorum,  ubi  superest  uxor,  et 
nulli  liberi.  Alioquin,  si  etiam  supersint  liberi,  quod  tunc  de- 
functi  portio  sit  tertia  pars,  aliis  duabus  uxori  et  liberis  reman- 
suris.  Sed  quaero,  si  in  und  patrid  sit  consuetudo,  qu6d  bona 
dividantur  in  tres  partes :  in  slid  patrid  est  consuetudo,  qu6d 
omnia  devolvantur  ad  uxorem,  vel  alias  ad  liberos ;  si  defunctus 
habuit  bona  in  utrdque  patrid,  quid  fiet  de  bonis  ?  Die  quod 
bona  debent  distribui  secundum  utramque  consuetudinem,  ut, 
viz.,  bona  in  uno  loco  dividantur  in  tres  partes,  bona  vero  in 
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alio  loco  distribuantur  secundum  illius  loci  consuetudinem/' — 
LyndtDOodj  p.  172. 


In  writ  of  trespass,  quare  vi  et  armis  clausum  suum  fregit.  Attempt  to 
&Cm  et  arbores  succidit^  &c.^  et  herbas  conculcavit  et  con-  bv  pleading 
sumpsit,  &c.  Catesby.  You  ought  not  to  have  an  action :  for  fj*^d^n^gt 
we  say  [that]  along  time  before  the  supposed  trespass,  one  ^f  defendant. 
J.  B.  was  seised  of  certain  land  ♦  *  ♦  &c.  [of  which]  the 
place  where  the  trespass  is  supposed  to  have  been  made  [is 
parcel]  in  his  [demesne]  as  of  fee  :  and  being  so  seised  of 
this  same  fee  [the  said  J.  B.]  enfeoffed  the  plaintiff  in 
fee,  8cc.  to  the  use  of  the  defendant,  &c.  in  confidence : 
and  then  the  defendant  by  sufferance  of  the  plaintiff,  and 
with  his  will  occupied  this  land,  and  felled  the  trees  upon 
this  same  land,  and  cut  the  grass :  which  is  the  same  tres- 
pass for  which  the  plaintiff  has  conceived  this  action. 
Genney.  That  is  not  a  [good]  plea :  for  this  is  not  cer- 
tain matter: — the  sufferance  of  the  plain tifi^  and  the 
defendant  occupied  with  the  will  of  the  plaintiff: — for  this 
cannot  be  tried:— such  sufferance  and  will: — for  the  in- 
tent of  a  man  is  not  certain :  and  it  behoves  a  man  to 
plead  such  matter,  as  can  be,  or  is,  known  to  the  jury,  if 
the  issue  be  taken  upon  it.  And  this  cannot  be — upon 
this  sufferance  or  will  of  the  plaintiff  that  the  defendant 
occupied,  &c.:  and  therefore  in  such  case  to  make  a 
good  issue  or  matter  traversable,  is  to  plead  the  lease 
made  by  the  plaintiff  to  the  defendant  to  hold  at  will, 
which  is  traversable  and  can  be  tried.  Catesby.  Wherefore 
shall  he  not  have  this  matter  [by  way  of  plea?]  when  this 
ensues  by  reason  that  the  defendant  [that  J.  B.]  enfeoffed 
the  plaintiff  to  the  use  of  the  defendant,  and  so  the  plain- 
tiff, in  reason,  is  in  this  land  [is  seised  of  this  land]  only 
to  the  use  of  the  defendant :  and  the  defendant  [J.  B.] 
made  the  feofiinent  to  the  plaintiff  in  trust  and  confi- 
dence :  and  the  plaintiff  suffered  the  defendant  to  occupy 
the  land :  so  that  in  reason  the  defendant  occupied  at  his 
will :  this  proves  that  the  defendant  then  shall  have  the 
advantage  to  plead  this  feoffment  in  trust,  to  justify  the 
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occupatioti  of  the  land  for  this  cause,  &c.  Moile  [J.  C.  P.] 
It  is  good  matter  to  be  [pleaded]  in  the  Chancery ;  for 
the  defendant  there  shall  have  the  intent  and  purpose  of 
such  feoffment :  for  by  [the  law  of]  conscience,  of  this,  in 
the  Chancery,  a  man  shall  have  remedy  according  to  the 
intent  of  such  feoffment :  but  here  by  the  course  of  com- 
mon law  in  the  Common  Bench  or  King's  Bench  it  is 
otherwise :  for  the  feoffee  shall  have  the  land :  and  the 
feoffor  counter  to  his  own  feoffinent  shall  not  justify,  whe- 
ther the  feoffment  was  in  confidence,  or  the  contrary. 
Catesby.  The  law  of  Chancery  is  the  common  law  of  the 
land :  and  therefore  the  defendant  shall  have  the  advan- 
tage of  such  matter  and  feoffment :  wherefore  then  shall 
it  not  be  after  the  same  manner  here,  &c.  ?  Moile.  That 
cannot  be  here  in  this  Court,  as  I  have  told  you :  for  the 
common  law  of  the  land  in  this  case  varies  from  the  law  of 
Chancery.  Catesby  passed  on,  and  as  to  the  trees  he 
pleaded,  &c.  *  *  *.— Year  Book,  4  Ed.  4,  8. 

Executor  not  An  assize  of  novel  disseisin  was  formerly  brought 
dcvi^  to  him  against  one  A.,  who  pleaded  to  the  assize.  And  it  was 
utSJ^Muiriie  ^^""^  ^y  verdict,  that  the  ancestor  of  the  plaintiff*  devised 
heir  recovere      the  land  to  sell  bv  the  defendant,  who  was  his  executor, 

such  land  by 

and  to  make  distribution  of  the  money  for  his  soul :  and 

it  was  found  that  the  lands  were  devisable  [by  custom] : 

and  it  was  found  that  now  after  the  death  of  the  testator, 

a  man  tendered  to  him  [the  executor]  a  certain  sum  of 

money  for  the  land,  but  not  for  the  value :  and  that  he 

had  then  held  the  land  in  his  own  hand  for  two  years,  in 

the  intention  to  sell  the  land  more  dear  to  some  other : 

but  it  was  found  that  he  had  all  the  time  taken  the  profits 

of  the  land  to  his  own  use,  without  doing  any  thing  for  the 

soul  of  the  deceased.    Mowbray  [J.  C.  P.]  The  executor 

in  this  case  is  holden  by  the  law  to  cause  it  to  be  sold  as 

soon  as  he  shall  be  able  after  the  death  of  the  testator :  and 

it  is  found  that  he  refuses  to  cause  it  to  be  sold :  and  so  in 

this  he  is  in  default :  and  likewise  by  force  of  the  devise 

he  was  holden  to  have  put  all  the  profits  accruing  from 
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the  lands  to  the  use  of  the  deceased :  and  it  is  found  that 
he  has  taken  them  to  his  own  use,  and  so  [there  is]  ano- 
ther default.  Wherefore  it  was  awarded  that  the  plain- 
tiff shall  recover,  kc.~Lib.  Ass.  38  Ed.  S,  831. 

A  man  devised  certain  tenements  to  his  two  executors  An  executor  re- 
to  sell:  and  a  stranger,  by  the  assent  of  one  of  the  execu-  kordeviied^ 
tors,  entered  into  the  same  lands— <the  other  executor  ^"1^^^^ 
being  out  of  the  country) — claiming  that  he  had  bought  cutor  to  m11. 
them  of  the  other  [first-mentioned]  executor,  &c.  And 
that  executor,  by  whose  assent  the  stranger  entered,  died: 
whereupon  the  other  executor  returned,  and  entered 
upon  the  stranger,  and  the  stranger  re-ousted  him,  &c. 
J.  T.  the  executor  brought  assize,  and  [the  defendant] 
alleged  how  he  had  entered  by  the  feoffment  of  the  other 
executor,  and  demanded  judgment,  &c.  To  which  the 
plaintiff  said  that  he  [the  defendant]  bad  nothing  by  sale 
of  the  deceased  executor :  and  this  matter  [was]  found 
for  the  plahitiff  [that  there  had  been  no  sale :]  wherefore 
he  recovered.  And  upon  this  the  tenant  who  lost  brought 
a  writ  of  error,  suggesting  that  the  Court  had  erred,  in- 
asmuch as  they  had  accorded  recovery  of  frank  tenement 
to  him  who  had  nothing,  except  as  a  minister  to  make 
execution  of  the  will  of  the  testator.  And  Thorpe  said, 
that  inasmuch  as  the  executors  had  power  to  make  feoff- 
ment to  others,  their  estate  cannot  be  defeated  by  the  act 
of  a  stranger,  if  it  were  not  by  the  entry  of  the  heir,  who 
may  enter  for  default  of  the  executors,  who  shall  not 
choose  to  perform  the  will  of  the  deceased  :  and  per  con- 
sequens  if  a  stranger  enter  tortiously  the  recovery  is  given 
for  them  [the  executors]:  and  therefore  the  judgment 
[is]  good  :  and  we  pray  that  it  be  affirmed,  8cc.  Green 
[C.  J.  K.  B.]  Inasmuch  as  it  is  found  that  the  other  exe- 
cutor, who  is  dead^  sold  not  the  lands,  and  he,  who  now 
has  recovered,  is  in  will  to  perform  the  will  of  the  testa- 
tor, we  afiirm  the  judgment,  hc.—Lib.  Ass.  S9  Ed.  3> 
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Devise  by  cestui  The  question  in  the  Common  Bench  was  such.  A  man 
21S:ttISrishouM  ^^ad  feoffecs  of  his  land  to  his  use,  and  made  his  testa- 
sell  the  wood     ment,  and  devised  that  his  executors  should  sell  the  wood 

growing  on  his 

land.  growing  on  the  land  of  which  the  others  were  seised  to 

his  use,  and  died.  The  question  was,  if  the  executors 
could  sell  the  wood  or  not.  Keble.  It  seems  [I  contend] 
that  they  cannot  sell  the  wood  :  for  in  my  conception  this 
will  was  void,  and  cannot  take  effect :  for  that  will  be 
prejudicial  to  his  heir.  I  agree  that  those  things  which 
can  take  effect  in  his  [the  feoffor's]  life  are  good :  or  that 
otherwise  he  can  devise  that  his  land  be  alienated :  or 
that  they  [the  feoffees]  shall  be  said  seised  to  another 
use  after  his  death :— for  in  all  these  cases  they  [the  cases] 
are  equivalent  to  an  alienation : — or  that  the  land  shall  be 
[devoted]  for  such  a  time  to  perform  some  thing.  In  such 
cases  there  is  not  an  immediate  descent  to  his  heir  :  for 
he  has  devised  a  thing,  and  [his]  will  [is]  to  be  performed 
of  the  land,  which  is  the  prior  thing,^  *  before  there  is  the 
descent  in  law  to  the  heir.  For  in  those  cases  the  heir 
shall  not  be  in  ward  by  reason  of  such  land :  but  when 
the  land  after  his  [the  feoffor's]  death  shall  be  to  the  heir, 
and  nothing  is  devised  of  the  land,  it  seems  to  me  that 
the  will  is  void.  For  I  suppose  that  he  had  devised  that 
after  his  death  it  should  be  lawful  for  J.  S.  to  have  the 
profit  of  the  land,  that  had  been  void :  and  again  if  he 
had  devised  that  his  feoffees  should  be  feoffees  to  the  use 
of  J.  S.  that  had  been  good.  So  in  my  conception — 
when  now  after  his  death  the  feofiees  were  feoffees  to  the 
use  of  his  heir  without  any  mesne  interest : — to  devise 
that  the  wood  shall  be  sold  by  a  stranger :— it  seems  that 
it  shall  not  be.  Brian  [C.J.  C.  P.]  and  Vavisor  [J.  C.  P.] 
to  the  contrary.  For  the  statute  [1  Ric.  3,  c.  I J  wills 
that  all  feoffments,  grants,  and  releases  made  by  him  to 
whose  use  any  are  enfeoffed  shall  be  good :  then  for  the 
same  reason  that  he  can  give  the  wood  in  his  lifetime,  it 
is  clear  law  that  he  can  [give  it  thus  by  will].  And  also 
it  cannot  be  denied,  but  if  his  will  was,  that  after  his 
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death  one  should  have  the  land  for  a  term  of  years,  or 
that  the  profits  should  be  for  such  a  use,  until  such  a 
sum  should  be  paid,  in  those  cases  the  devise  and  will 
would  have  been  good :  and  yet,  then«  are  his  feoffees 
seised  to  the  use  of  the  heir.  Then  for  the  same  reason 
that  he  can  devise,  that  the  profits  after  his  death  shall 
be  to  such  a  use,  for  the  same  reason  may  he  devise  that 
parcel  of  the  profits  shall  be  sold,  that  is  to  say  the  wood, 
which  is  profit  of  the  land.  To  which '  opinion  Wood 
[J.  C.  P.]  and  Da[n]vers  [J.  C.  P.]  agreed.  Quod  nota. 
Year  Book^  14  Hen.  7,  14. 

A  subpoena  in  Chancery  was  sued:  for  that  there  were  Subpcena 
two  executors,  and  one  released,  without  the  assent  of  his  tor^releasbg^' 
companion,  to  one  who  was  indebted  to  their  testator:  and  ^'^*>out  his  co- 

^  '  executor,  aDd 

it  was  suggested  that  his  will  for  this  cause  could  not  be  also  against  the 
performed :  and  a  subpcena  was  sued  against  the  execu- 
tor who  released,  and  him  to  whom  the  release  was  made, 
&c.  Fineux  said  that  the  matter  was  not  remediable :  for 
each  executor  has  entire  power  to  himself:  and  one  can 
do  all  that  which  his  companion  could  do,  and  therefore 
the  release  made  by  him  is  good.  Chancellor  [Cardinal 
Morton].  NuUus  recedat  d  cancellarisk  sine  remedio,  and  it 
is  against  reason  that  one  executor  shall  have  all  the 
goods,  and  shall  make  a  release  sole.  Fineux.  Sir,  then 
si  nuUus  recedat  sine  remedio,  ergo  nullus  indiget  esse 
confessus:  but.  Sir,  the  law  of  the  land  is  for  many 
things :  and  many  things  are  sued  here  which  are  not  re- 
mediable at  the  common  law,  and  are  sufficiently  [remedi- 
able] in  conscience  between  a  man  and  his  confessor,  and 
so  is  that  matter,  &c.*  *  The  Chancellor.  Sir,  I  know  that 
every  law  is,  or  of  right  ought  to  be,  according  to  the  law 
of  God :  and  the  law  of  God  is,  that  an  executor*  who  is 
of  evil  disposition,  shall  not  expend  all  the  goods,  &c« : 
and  I  know  well  if  it  is  so,  and  he  does  not  make  amends 
or  satisfaction,  if  he  is  able :  or  is  not  willing  to  make  re- 
stitution, if  he  is  able:  he  shall  be  damned  in  hell,  &c.  s 
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and  it  isi  as  I  think,  wdl  done  to  provide  a  remedy  for  such 
things  according  to  conscience:  and  the  testament  is, 
Constituo  tales  esse  executores  meos,  ut  ipsi  disponant,  &c : 
and  so  their  power  is  joint  and  not  seireral:  and  therefore 
if  one  does  an  act  without  his  oompanions,  he  does  it 
without  any  authority :  and  [the  testament]  is  besides  pro 
salute  animas  meee,  &c.,  but  if  they  misapplyi  that  is  not 
within  their  authority,  &c. :  and,  Sir,  I  know  well  in  your 
common  law  if  you  issue  a  commission  to  inquire  of  the 
king's  peace,  you  cannot  arraign  felons:  and  in  a  letter  of 
attorney  to  deliver  seisin  of  an  acre  of  land,  if  he  deliTcrs 
two,  it  is  without  authority,  et  nihil  operatur.  Sir,  in  the 
case  here,  the  testament  is  their  power,  and  the  last  will 
of  their  testator,  and  if  they  exceed  and  do  the  contrary, 
8ic«,  it  is  good  there  be  remedy,  as  I  think,  &c ;  but  I 
desire  now  to  argue  it,  &c. — Year  Booh^  4  Hen.  7,  4u 

^  Pluribus  autem  executoribus  deputatis,  anomnes  simul  agere 
est  necessef  &c.**— /oA»  tfc  Athona,  p.  108. 

Bai^ain  to  sell  Notat  That  in  the  King's  Bench  an  action  of  trespass 
the  vendee  ifi-  ^^^  8^®*-  ^^^  ^^^  defendant  said  that  one  J.S.  and 
thr^Mk/*"^  A.S.  were  seised  of  the  land,  situate,  &c.  to  the  use  of 
the  plaintiff,  and  that  the  plaintiff  at  such  place  and  day 
sold  the  same  land  to  the  defendant  for  this  [a  certain] 
sum,  by  force  of  which  [sale]  the  defendant  entered  into 
the  said  carucate  of  land,  and  made  a  feoffment  accord- 
ing to  the  statute  [1  Ric.  S,  c.  1.]  Yaxley.  This  plea 
is  of  no  value :  for  the  bargain  is  void:  and  if  the  bargain 
is  void,  then  had  he  [the  defendant]  not  the  use  by  force 
of  the  bargain  :  and  the  bargain  is  void  for  this  reason  t 
he  has  not  shown  that  he  has  paid  to  him  the  sum,  nor 
on  what  day  he  paid :  and  if  I  come  to  another  to  buy  a 
piece  of  cloth  and  demand  the  price,  and  he  says  to  me 
that  I  shall  have  it  for  twenty  shillings,  then  I  cannot  take 
it  unless  I  pay  him  the  twenty  shillings:  and  this  is  the 
reason :  if  I  lake  the  doth  by  force  of  this  bargain,  the 
other  tannot  take  the  money  of  me :  and  peradventure  I 
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am  not  worth  the  money :  therefore  it  is  implied  in  the 
bargain  that  he  shall  pay  the  money  immediately  for  the 
cloth,  or  otherwise  he  shall  not  have  it :  but  if  it  is  for 
days,  it  is  a  good  bargain,  by  reason  that  I  have  given  to 
him  expreas  liberty  to  pay  on  such  a  day  :  and  in  case 
that  I  buy  a  horse  for  an  ox,  then  is  the  bargain  good 
without  giving  a  day,  or  delivering  immediately:  for  just 
as  I  can  take  the  horse,  he  can  take  the  ox,  and  the  pro* 
perty  is  in  him  immediately :  but  if  for  money,  it  is  other^ 
wise,  for  I  cannot  take  that:  therefore  if  it  should  be  said 
bargain  in  law,  peradventure  the  party  would  be  without 
remedy  for  the  money :  wherefore  the  law  will  not  ad- 
judge [it]  a  bargain,  until  the  money  be  paid,  or  a  day 
given  ut  supnu  Tremaile  [J.  K.B.]  I  say,  if  one,  whom 
I  know,  sells  to  roe  a  horse  for  twenty  shillings,  and  de- 
livers it,  immediately  the  property  of  the  horse  is  in  me, 
although  I  do  not  pay  him,  nor  is  any  day  given  when  the 
payment  shall  be  made,  if  this  sale  be  out  of  market  be- 
tween persons  known  together :  but  in  a  market  between 
those  who  are  strangers,  and  the  one  does  not  know  the 
other,  then  the  money  ought  to  be  detivered  immediately 
as  well  as  the  horse,  or  otherwise  it  is  only  a  communica- 
tion: but  it  was  here  a  sale  between  them,  and  the 
vendor  may  have  actbn  of  debt  for  this  sum :  therefore 
the  bai^ain  seems  good.  Fineux,  Chief  Justice  [K.  B.] 
If  one  shall  buy  a  {Hece  of  cloth  in  London,  and  demand 
the  price  of  the  merchant,  and  he  says  twenty  shSlings, 
and  the  party  says  that  he  is  willing  so  to  give,  and  takes 
the  cloth :  I  say  that  it  is  in  the  election  of  the  merchant 
to  make  that  a  bargtta  or  not;  for  if  he  wishes  he  can 
have  an  action  of  debt,  and  he  can,  if  he  wishes,  retain 
[the  cloth]  until  he  has  received  the  money  of  the  other : 
and  if  the  other  takes  the  cloth  by  reason  of  this  bargain 
against  the  will  of  the  vendor,  he  may  have  action  of  tres^ 
pass.  So  here,  forasmuch  as  the  vendor  may  have  an 
action  of  debt  for  diis  sun,  it  appears  that  it  is  a  bargain, 
and  not  void :  so  the  use  [was]  in  the  vendee  immediately 
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by  the  sale.  Therefore  have  you  any  thing  else  to  say  ? 
Yaxley  took  a  futher  day  until  to-morrow.  Quaere. — 
Year  Book,  SI  Hen.  7,  6. 

Vendor  has  four  In  the  Exchequer  Chamber  the  case  was  this.  That 
tr^.^wo  con-  ^"®  h^^  ^^ui*  feoffees  of  his  land  to  his  use,  and  sold  his 
vey  to  a  prior     i^nd  to  One  H.,  and  said  to  two  of  the  four  feoffees  that 

purchaser,  and       ^  ' 

the  two  others  his  will  was,  that  the  four  feoffees  should  make  a  feoff- 

purchasei\^^^°  ment  to  the  said  H. :  and  the  two  feofiees  gave  notice  to 

SeTwo"  "t ""  *«  ^^^^^  t^<^  'l^a*  ^^e  ^>M  of  *eir  feoffor  was,  that  they 

feoffees  having  ghould  make  a  feoffment  in  fee  to  the  said  H. :  and  these 

notice  of  the 

fi.st  sale.  two  refused  to  make  the  feoffment  to  H. :  but  the  two  to 

whom  the  feoffor  himself  gave  notice,  conveyed  to  H.  as 
far  as  appertained  to  them  :  and  then  the  feoffor  sold  the 
said  land  to  one  J.  and  came  to  the  two  feoffees  who  re- 
fiised  to  convey  to  H.  and  desired  them  to  make  a  feoff- 
ment to  J.,  and  so  they  did  on  their  part:  and  the  said 
H.  brought  his  writ  of  subpoena  in  Chancery  against  the 
two  feoffees  who  refused  to  convey  to  him :  and  this  mat- 
ter was  adjourned  into  the  Exchequer  Chamber ;  and  in- 
asmuch as  the  two  feoffees  to  whom  the  feoffor  gave 
notice,  did  not  say  to  the  others,  that  their  feoffor  desired 
and  commanded  them  to  make  the  feoffment,  but  only 
gave  notice  of  the  will  of  their  feoffor,  to  which  they  were 
not  bound  to  attend  without  the  command  and  request  of 
their  feoffor,  the  opinion  of  the  judges  was,  that  they 
should  go  quit  of  this  subpoena,  and  it  should  be  dis- 
charged, because  they  only  did  as  the  law  permits.  Some 
said,  although  the  feoffor  had  sent  one  of  his  servants  to 
his  feoffees  to  command  them  to  make  an  estate  accord- 
ing to  his  will,  that  the  feoffees  were  not  bound  to  make 
a  feoffment  without  spedalty  proving  his  wish. —  Year 
Booh,  37  Hen.  6,  S5. 

increase  of  sub-  Subpcenas  would  not  be  so  often  used  as  is  now,  if  we 
'^"^  minded  those  actions  on  the  cases,  and  maintained  the 
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jurisdiction  of  this  Court  [tlie  King's  Bench]  and  of  the 
other  Courts.— Fear  Book,  21  £d.  4,  23. 


One  Lawrence  Walton  brought  a  writ  formed  on  spe-  Qaestion  as  to 
cial  matter  against  Thomas  Briuth :  and  the  writ  was,  de  caM  for  not^ 
placito,  &c. — Quare  cum  idem  T.  ad  quasdam  domes  ip-  J^jJ^J"^  * 
sius  Lawrentii  bene  et  fideliter  infra  certum  tempus  de 
noYO  construendas  apud  Grimesby  assumpsisset;  praedic- 
tus  tamen  T.  domes  ipsius  L.  infra  tempus  praedictum 
&c.  construere  non  curavit,  ad  dampnum  ipsius  Lawrentii 
decem  librarum,  &c.  And  he  [Lawrence]  counted  ac- 
cordingly. Tirwitt.  Sir,  you  see  how  he  has  counted  of  a 
covenant  [contract],  and  of  that  he  shows  nothing  : 
[therefore]  judgment,  &c.  Ga8[coigne].  And  forasmuch 
as  you  answer  nothing,  we  demand  judgment,  and  we 
pray  our  damages.  Tirwitt.  This  is  merely  a  covenant 
[contract].  Bryn[che8ley]  [J.  C.  P.]  And  so  it  is,  and 
peradventure  if  he  had  counted,  &c. :  or  if  in  the  writ 
mention  had  been  made  that  the  thing  had  been  com- 
menced, and  then  by  negligence  nothing  done,  it  had 
been  otherwise.  Hank[ford]  [J.  C.  P.]  He  [Lawrence] 
may  have  writ  on  the  statute  of  labourers,  and  this  car- 
penter [Thomas]  is  an  artificer,  wherefore  you  may  have 
a  good  action  against  him  on  the  statute  (a) ;  for  you  well 
know  that  action  of  covenant  [action  on  the  case  for  non- 
feazance  of  a  contract]  a  man  cannot  have  against  his  ser- 
vant, if  he  acts  against  his  covenant  [contract],  if  he  has 
not  a  deed  of  that.  Rokhill  [J.  C.  P.]  For  that  you  have 
counted  on  a  covenant,  and  show  nothing  of  that,  take 
nothing  by  your  writ,  but  be  in  mercy. —  Year  Book,  2 
Hen.  4,  S. 

(a)  See  Brockets  Abridgement  and  Fiizherbert's  Abridgement — 
Labourers. 
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Action  on  the  A  writ  wag  brought  against  a  carpenter  opon  such 
D^iolCffr^  matter  [as  follows]  :  that  whereas  the  defendant  had  un- 
Donreazance  of   dertaken  to  make  for  the  plaintiff  a  new  house  within  a 

UDdertakmg  to  . 

build  a  house,  certain  time,  he  had  not  made  the  house  at  all,  to  the 
wrong,  &c.  Til[  ].  Sir,  you  see  well  how  this  matter 
sounds  in  manner  of  covenant :  of  which  covenant  he  [the 
plaintiff]  shows  nothing  :  we  demand  judgment  if  action 
[will  lie  in  such  a  case]  without  specialty  ?  Norton.  And 
we  [demand]  judgment :  Sir,  if  he  had  made  my  house 
badly,  and  had  spoilt  my  timber,  I  should  have  had  action 
on  the  case  well  enough  without  deed.  Tir[witt]  [J. 
C.  P.]  I  quite  grant  [that  he  would]  in  your  case :  for 
that  he  should  answer  for  the  tort  that  he  had  done — 
quia  negligenter  fecit.  But  when  a  man  makes  a  cove- 
nant [contract],  and  will  not  do  any  thing  [in  respect]  of 
that  covenant,  how  shall  you  have  an  action  against  him 
without  specialty?  Hill  [J.  C.  P.]  He  might  have  had  an 
action  on  the  statute  of  labourers  in  this  case,  suggesting 
him  [the  defendant]  to  have  been  retained  in  hb  [the 
pldntiff's]  service  to  make  a  house  :  but  this  action  is  too 
feeble,  wherefore,  &c.  Hill.  For  that  it  appears  to  the 
Court,  that  this  action,  which  is  brought  at  common  law, 
[is]  of  a  thing  which  is  covenant  in  itself,  of  which  nothing 
is  shown,  the  Court  awards  here  that  you  shall  take  no- 
thing by  your  writ,  but  be  in  mercy,  &c. —  Year  Book,  1 1 
Hen.  4,  33. 

Brooke  remarks  upon  this  case  {Abridgement^  Action  sur  le 
Case,  40)  videtur  good  law  at  this  day :  for  action  on  the  case, 
which  shall  be  brought  upon  assumption,  shall  be  brought  quod 
pro  tali  Bumm&  pecuniae  ei  solut&,  &c.,  defendant  assumpsit,  &c., 
and  in  this  case  supra,  no  sum  of  money  is  suggested  [to  have 
been  paid] :  ideo  est  nudum  pactum,  &c. 

Subpcena  upon        I^  ^  ™A"  promise  me  to  build  me  a  house,  and  does  not 

?hw«*****"^^^  build  it,  I  shall  have  remedy  by  subpoena.— JBrooit^'s 

Abridgement^  Conscience,  &c.,  14 ;  Year  Book,  8  Ed.  4, 4. 
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Nota :  If  one  makes  a  covenant  [agree]  to  build  me  a  A^p^emeDt  to 
house  by  such  a  day,  and  he  does  nothuig  of  the  kind»  I  Agreemtnt  to 
shall  have  action  upon  my  case  upon  this  nonfeasance,  as  ^' ^^^  ^y^^ 
well  as  if  he  had  done  it  ill  [as  if  there  were  mbfeazance],  cnse. 
for  I  am  endamaged  by  that :  per  Fineux,  Chief  Justice 
[K,  B.]  And  he  says  that  he  has  adjudged  accordingly  : 
and  he  holds  it  for  law.    And  in  like  manner,  if  one  bar- 
gains with  me,  that  I  shall  have  his  land  to  me  and  my 
heirs  for  20/.,  and  that  he  will  convey  to  me :  if  I  pay  him 
the  20L,  if  he  does  not  choose  to  convey  to  me  accord- 
ing to  the  covenant,  I  shall  have  action  upon  my  case, 
and  have  no  need  to  sue  out  a  subpoena. — Year  Book^  21 
Hen.  7,41. 

Action  on  the  case  was  brought  by  H.  Lord  de  Gray  Action  on  the 
against  one:  and  he  counted  how  he  had  a  mill  at  T.  and  ""JatcflJom 
from  time  whereof,  &c.  the  water  ran  from  the  mill  of  A.  *  "*^^' 
as  far  as  his  mill : — there  [near  his  mill]  has  the  defend- 
ant made  a  trench  to  let  the  water  out  of  its  course  : — 
therefore  the  action  accrues  to  the  plaintiff.  Pigot  de- 
manded judgment  of  the  writ,  because  he  [the  plaintiff] 
may  have  assize  of  nuisance:  for  one  shall  never  have 
action  on  the  case,  where  he  may  have  another  action  at 
the  common  law :  as  if  land  is  given  in  frank-marriage, 
and  the  fourth  degree  is  passed,  and  he  [the  plaintiff] 
makes  mention  of  the  frank-marriage,  the  writ  shall  abate: 
for  he  ought  to  have  a  writ  and  count  upon  a  general 
gift,  and  not  upon  the  marriage,  because  the  frank-marri- 
age is  determined  (a).  And  the  judges  held  the  case  of 
frank-marriage  to  be  good  law :  and  sic  fuit  adjudicatum 
before  these  times.  But  it  is  not  like  to  the  case  at  the 
bar.  For  if  a  ward  be  ravished  out  of  his  [the  guardian's] 
possession,  he  shall  have  writ  of  ravishment  of  ward,  or 
distress  at  the  common  law,  at  his  pleasure.  And  the 
opinion  of  the  Court  was,  that  action  on  the  case  lay  well 
enough.  Wherefore  Pigot  said  further,  that  the  plaintiff 
let  the  said  mill  to  one  T.  for  a  term  of  years,  which  term 
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ActioD  on  the     lasts  Still.    Judgment,  8cc.    And  it  was  held  that  such 
ztnce  as  well  as  action  on  the  case  lies  as  well  for  nonfeazance  of  a  thing, 
for  misfeazance.  ^g  fo^  the  misfeazance  of  a  thing.— Krar  Book,  21  Hen. 
7,30. 

(a)  '*  Liberum  maritagiuro  dicitur,  ubi  donator  vult  quod  terra 
data  quieta  sit  et  libera  ab  omni  secular!  servitio^  quod  ad  domi- 
num  feodi  possit  pertinere  :  et  ita  quod  ille,  cui  sic  data  fuerit, 
uuUum  omnino  faciat  inde  servitium  usque  ad  tertium  hseredem, 
et  usque  ad  quartum  gradum,  ita  quod  tertius  liaeres  sit  iuclu- 
sivus.  Gradus  vero  coroputandi  sunt,  &c." — Bracion,  lib.  S{,  c. 
7.     See  also  Glanvillef  lib.  7,  c.  18,  and  FUta^  lib.  d,  c.  11. 

Sale  of  land.  In  Writ  of  debt  for  20/.,  the  plaintiff  declared  upon  a 

chase  money!  ^^'^  made  by  him  to  the  defendant  of  twenty-four  acres  of 
Acuon  on  ihe  land  for  twenty-nine  marks,  parcel  of  the  20/.,  payable  at 
to  enfeoff.  the  feast  of  Easter  :  and  also  that  he  sold  to  the  defend- 

ant [a  rent  of]  two  quarters  of  wheat  for  IS«.  4d.  the  re- 
sidue of  the  201. :  and  he  said  that  he  had  enfeoffed  the 
defendant  in  the  said  twenty-four  acres  in  fee,  and  often- 
times he  had  demanded  the  said  20/.,  &c.  Danby.  With 
respect  to  the  I3s.  id.  [the  defendant]  owes  him  [the 
plaintiff]  nothing,  [and  he  is]  ready  [to  make  proof]  by 
[wager  of]  his  law :  and  with  regard  to  the  twenty-nine 
marks,  we  say  that  he  sold  to  us  the  said  twenty-four  acres, 
and  the  rent  of  two  quarters  of  wheat  payable  at  the  feast 
of  Easter  from  year  to  year :  and  the  feofinient  of  the 
land  [was]  to  be  made,  and  also  the  grant  of  the  rent,  be- 
fore the  feast  of  Easter  last  past,  for  eighteen  marks 
[only]  :  and  we  say  that  before  the  said  feast,  on  such  a 
day,  we  required  him  to  make  the  said  feoffment  and  the 
said  grant,  and  he  refused.  #  »  »  •  # 

Newton  [J.  C.  P.]  If  I  sell  twenty-four  acres  of  land 
for  20/.,  although  I  do  not  enfeoff  him  [the  buyer],  still  I 
shall  have  against  him  good  action  of  debt :  and  other  re- 
medy has  he  not  [except]  that  he  has  action  on  the  case 
against  me :  and  it  shall  be  adjudged  his  folly,  that  he 
took  not  better  security  of  me  to  make  the  feofiinent  to 
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bim.  *  *  »    Newton.  Although  the  sale  is  of  land,  you 
may  wage  your  law.  •  *  ♦ —  Year  Book,  22  Hen.  6,  48. 

One  desires  his  feoffees  to  uses  to  convey  to  A.,  re-  Feoffment  in 
mainder  to  B.     A.  refuses  to  take  the  estate.     B.  may  oTrraiaimier-^ 
have  subpcena  to  feoffees  to  convey  to  some  one  for  A.'s  "*°'  ^^^^^  f"' 

^  •^  hie  refttsing  to 

life,  remainder  to  B.^Year  Book,  37  Hen.  6,  86.  accept  the  es- 

tate. 

Inge,  Justice  [C.  P.] — What  do  you  answer  to  the  im-  imperial  law 
perial  law  then,  upon  which  the  law  of  the  land  is  founded,  " 
and  which  wills  that  the  inheritance  be  descendible  to  the 
most  worthy,  quod  possessio  fratris  facit  sororem  here- 
dem?   Devom.  The  law  imperial,  &c.  *  *  * — Year  Book, 
5  Ed.  2,  148. 

See  additions  and  corrections. 


One  A.  brought  a  writ  of  debt  against  B. ;  and  said  Code  and 

that  wrongfully  he  rendered  not  to  him  10/.;  by  reason  JSrityofa** 

that  on  a  certain  day,  &c.,  the  said  B.  received  of  him  by  ^^  '"^'^^ 
•^  ^   return. 

way  of  loan  a  code,  price,  &c.,  a  digest,  &c.,  price,  &c.  [on 
condition]  to  have  returned  them  to  the  said  A.  a  certain 
day  ensuing ;  and  if  he  did  not,  that  he  should  be  held  to 
him  in  10/.;  on  which  day  he  returned  not  the  books 
above  mentioned :  whereby  action  accrued  to  the  above* 
mentioned  A.  to  demand  the  above-mentioned  money,  &c. 
And  [A.]  put  forward  a  deed  which  proved  the  debt  ac- 
cording to  the  condition.  Migg.  [  •]  We  cannot 
deny  the  deed:  but  we  tell  you,  that,  before  the  day  that 
we  ought  to  have  returned  the  books,  you  yourself  had 
taken  them,  &c.  Judgment  if  you  can  in  the  [action  of] 
debt  demand  any  thing.  Ber[ne]  [J.  C.  P.]  Say  how 
did  he  have  them  ?  of  your  livery,  or  in  another  manner  ? 
^'SS'  [  ']  ^®  ^^^  placed  them  in  the  House  of 
St.  Fredeswyde  at  Oxonford,  and  he  came  and  carried 
them  away  before  the  day  that  we  ought  to  ha^ve  returned 
them.  Shard[elow].  What  have  you  [to  say]  of  that? 
^^SS  [        ]»  T^^^^y^  &<^*     Shard[elow*]    You  have  ac- 
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knowledged  the  deed  by  which  you  received  our  books, 
and  you  show  no  acquittance  which  discharges  you,  but 
you  tender  an  ayerment,  which  is  not  receivable  in  law 
against  the  acknowledged  deed:  [therefore]  judgment, 
&c.  Migg  [  .]  You  demand  the  debt  by  a  writing 
conditional,  which  condition  you  have  extinguished  by 
your  own  act  ut  supra:  judgment,  &c.  Shard[elow] 
was  charged  to  answer  to  that  by  the  Court :  who  [Shard* 
elow]  said  that  he  took  them  not  ut  supra :  ready,  &c. 
£t  alii  h  contra.— Tear  Book,  12  Ed.  2,  379. 
See  additions  and  corrections. 

Lease  after  B.  enfeoffs  C.  ad  usum  ultimas  voluntatis  prsedicti  B. 

use  of  feoffor's  prout  in  this  writing  after  is  contained:  that  is  to  say,  to 
neied!"  ""'  ^^^  "^e  of  B.  for  life,  and  to  the  use  of  F.  his  son  in  tail, 
and  then  to  divers  other  uses :  then  B.  makes  a  lease  for 
years,  and  dies.  If  the  lease  is  good  or  not.  Shelley 
[J.  C.  P.]  The  lease  is  not  good :  for  when  the  feoffment 
is  made  to  the  use  ut  supra,  B.  cannot  change  this  use, 
for  it  is  declared  upon  the  livery  albeit  it  be  without  any 
bargain :  as  if  B.  enfeoff  C.  to  the  use  of  his  youngest 
son  in  tail,  or  to  the  use  of  his  daughter,  that  cannot  be 
changed :  therefore  in  this  case  when  the  feofiment  was 
made  to  the  use  of  his  last  will  prout,  &c.,  that  is  his  last 
will  which  is  expressed  in  the  writing :  and  for  that  can- 
not be  changed.  Brudnell  [C.  J.  C.  P.],  Fitzherbert 
[J.  C.  P.],  and  Englefield  [J.  C.  P.]  There  is  diversity 
when  the  use  [is]  declared  upon  a  livery,  and  [is]  referred 
to  the  last  will  of  the  feoffor,  and  when  the  use  is  express 
and  not  referred,  &c. :  for  in  this  case  the  use  is  referred 
ad  usum  ultimae  voluntatis  B.,  and  every  man  may  change 
his  will  during  his  life :  and  these  words,  prout  in  this 
writing  is  comprized,  are  not  to  this  purpose :  for  it  is  but 
a  feoffment  to  the  use  of  his  will,  which  may  be  changed : 
as  if  one  makes  his  last  will  in  writing,  and  then  he  en- 
feoffs a  stranger  to  the  use  of  his  last  will,  there  is  no 
question  but  he  can  change  his  will.    The  law  [is]  the 
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same^  if  the  feofTment  is  to  the  use  of  a  schedule  annexed, 
and  the  schedule  is  made  in  the  same  manner  as  a  ^ill : 
that  may  be  changed :  otherwise  it  is,  if  the  feoffment  be 
made  to  the  youngest  son,  or  to  the  use  of  a  daughter,  or 
the  wife  of  the  feoffor,  without  these  words,  ad  usum  ulti- 
mas voluntatis:  for  it  appears  by  these  words  that  the  in- 
tention of  the  feoffor  was,  that  the  use  should  be  referred 
to  his  will,  which  he  can  at  all  times  change.  And  so  the 
opinion  of  the  Court.  Quod  nota. — Year  Book,  19  Hen. 
8,11. 


If  one  has  no  writing  [specialty]  and  his  debtor  dies,  Formerly  simple 
there  is  no  remedy  by  the  common  law,  and  yet  in  equity  of  a  testator 
the  creditor  shall  have  remedy.—  Year  Book,  7  Hen.  7, 12.  ^7™^^* 

If  a  man  is  indebted  without  specialty  and  dies,  his  exe-  Chancery. 
cutor  shall  not  be  charged  by  the  common  law,  but  in  the 
Chancery  by  conscience. — 7  Hen.  7 ;  Brooke's  Abridge- 
meniy  Conscience,  8cc.,  8. 


Knightley  demanded  of  Fitzherbert  [J.  C.  P.],  if  a  man  no  remedy 

is  in  debt  to  me,  whereupon  he  makes  simple  contract  with  fli^folgf^^' 

me,  and  dies,  and  leaves  assets  to  his  executors: — if  after  contract  debu 
-  .     _  ,  .  1     1  .  t     1  1  f  1  of  the  testator. 

his  debts  paid  which  the  executors  are  chargeable  to  pay, 

and  his  legacies  performed — I  shall  have  action  on  the  case 

against  the  executors:  for  inasmuch   as  the  executors 

have  assets  in  their  hands  of  the  goods  of  the  testator,  it 

is  reason  that  they  shall  pay  the  debts  of  their  testator : 

for  notwithstanding  that  the  testator  is  dead,  still  the  duty 

remains  as  a  duty  as  it  was  before,  and  they  have  the 

goods  to  the  use  of  the  testator.    Fitzherbert.  You  shall 

not  have  any  action  on  the  case,  nor  any  other  remedy : 

for  when  the  testator  dies,  this  debt,  which  was  due  by 

reason  of  a  simple  contract,  is  dead  also.    Knightley. 

The  reason  that  no  writ  of  debt  lies  against  executors  is, 

because  the  testator  might  have  waged  his  law,  and  the 

executor  cannot  wage  his  law,  and  for  that  they  are  not 


556 


APPENDIX. 


•  Sk. 


chargeable;  and  in  the  Exchequer  it  is  the  common 
course,  that  the  debtees^  of  the  king  shall  have  quo  minus 
against  the  executors  of  their  debtors,  who  were  in  debt 
to  them  by  simple  contract,  suggesting  that  [when]  they 
are  paid,  the  king  therefore  may  be  paid  his  debts.  Fitas- 
herbert.  That  is  not  so :  and  there  is  not  any  such  course 
in  the  Exchequer,  and  the  law  is  all  otherwise.  In  Mi- 
chaelmas Term,  the  12th  year  of  the  king  who  now  is,  I 
was  of  counsel  with  one  Clement  of  London,  in  action 
upon  the  case  brought  against  executors  upon  such  mat- 
ter, and  the  case  [was]  adjudged  with  me  by  Fineux  and 
Coningsby  against  the  executors.  But  I  hold  that  the 
law  is  clear  otherwise,  and  that  they  did  that  without  any 
advice,  but  only  of  their  proper  opinions.  And  one  said 
to  him  [Fitzherbert],  that  that  case  is  in  the  very  Report 
de  anno  12  of  the  king  who  now  is  (a).  Fitzherbert.  Put 
that  case  out  of  your  books,  for  it  is  not  law,  without 
doubt.  Quod  nota. —  Year  Booh^  27  Hen.  8,  23. 
(a)  Year  Book,  U  Hen.  8,  11. 


Quo  minus  in 
the  Eichequer 
against  esecu- 
tors  for  simple 
contract  debts 
of  testator. 


Nota,  if  a  man  is  indebted  to  me  upon  simple  contract, 
and  dies,  I  have  no  remedy  by  the  common  law  against 
the  executors :  but  I  shall  have  quo  minus  in  the  Exche- 
quer, suggesting  that  I  am  in  debt  to  the  king,  and  that 
he  owes  to  me  so  much,  who  is  their  testator.  Quo 
minus  debita  recusat  solvere.  Quod  nota,  practice  per 
Da[n]vers  [J.  C.  P.]  and  common  use.  —  Year  Boot, 
11  Hen.  7,  26. 

But  see  the  last  case. 


Payment  of  the 
debts  of  a  de- 
ceased. 


"  Si  fuerit  debitis  oneratus  is,  qui  testamentum  facere  propo- 
nit,  nihil  de  rebus  suis,  extra  debitorum  acquietationem,  praeter 
sui  hseredis  consensum  disponere  potest."  '<  Si  vero  non  suflS- 
ciunt  res  defuncti  ad  debita  persolvenda,  tunc  quidem  hssres  ipse 
defectum  ipsum  de  suo  tenetur  adimplere." — OianviUe^  Ub.  7, 
c.  8. 

The  ensuing  passage  ^  Bracton  states  one  of  the  deductions  to 
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be  made  from  the  moveables  of  the  deceased  previous  to  the  tri- 
partite division.  "  Postea  vero,  prirod  deduci  debent  debita 
aUoruro,  quae  clara  sunt  et  recognita,  inter  quae  connumerari  po- 
terunt  servitia  servientium  et  stipendia  famulorum,  dum  taroen 
certa  sunt.  Si  autem  incerta  sunt,  sicut  de  servientibus,  qui 
sine  pretio  certo  steterint  in  servitio  alicujus,  licet  ex  voluntate 
dependeant,  tamen  cum  ex  arbitrio  testatorum  et  amicorum  tax- 
ata  fuerit^  ex  bonis  defuncti  deducantur." — Bracion,  lib.  2,  c. 
26. 

See  FUta,  lib.  2,  c.  57. 

The  other  passages  in  Bracton  connected  with  the  payment  of 
the  debts  of  a  deceased  person  may  as  well  be  given.  The  last 
shows  that  the  heirs,  and  not  the  executor,  were  entitled  to  the 
debts  due  to  the  testator,  not  being  debts  judicially  ascertained : 

"  Tenentur  autem  hseredes,  parentum  suorum,  et  aliorum  an- 
tecessorum,  quorum  hseredes  extiterint,  testamenta  servare,  et 
eorum  debita,  ad  quae  catalla  sua  non  sufficiunt,  acquietari.'* 

"  Haeres  autem  defuncti  tenebitur  ad  debita  praedecessoris 
sui  acquietanda  eatenus,  quatenus  ad  ipsum  pervenerit,  scilicet, 
de  haereditate  defuncti,  et  non  ultra  nisi  velit  de  gratift,  et  si 
nihil,  multd  fortius.  Sed  si  ad  ipsum  aliquid  aliunde  pervenerit, 
inbumanum  esset  si  debita  parentum  insoluta  remanerent." — 
Bracton,  lib.  2,  c.  26. 

Consider  F/e/a,  lib.  ^,  c.  57  ;  also  c.  62. 

**  Item  quaero  an  testator  legari  possit  actiones  suas  ?  et 
verum  est  qu5d  non,  de  debitis  quae  in  vitd  testatoris  convicta 
non  fuerunt  nee  recognita :  sed  hujusmodi  actiones  competant 
haeredibus.  Cum  autem  convicta  sint  et  recognita,  tunc  sunt 
quasi  in  bonis  testatoris,  et  competant  executoribus  in  foro  eccle- 
siastico.  Si  autem  competant  haeredibus,  ut  praedictum  est,  in 
foro  seculari  debent  terminari,  quia  antequam  communicantur  et 
in  foro  debito,  non  pertinet  ad  executores,  ut  in  foro  ecclesiastico 
convincantur." — Bracton^  lib.  2,  c.  26. 

See  Fkta,  lib.  2,  c.  57. 


InjuDction  not  to  sue  J.  S.,  granted  against  one.    He  He,  agaiut 
dying,  his  executor  may  sue  J.  S.     Injunction  extends  to  jjn^^^' 
the  person  onlyi  and  not  to  the  heir  or  executor,  unless  <l>^ 
so  expressed :  moreover  it  seems  harsh  that  it  should  be 
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expressed*— 37  Hen.  8 ;  Brooke's  Abridgement^  Conaci- 
encei  &c.,  I. 

Bond  paid,  but       If  one  pavs  the  duty  of  a  bond,  and  has  no  writing 

DO  specialty         r         •  i     ^  ■  .       ,        .  ,   •  .  .  .    . 

to  abow  it.         [specialty]  to  show  it,  that  is  good  in  equity,  and  yet  it  is 
no  bar  at  common  law. —  Year  Booh^  7  Hen.  7,  12. 

Feoffment  ia  If  a  man  enfeoff  another  without  defining  his  intent, 

confidence.  , 

Will  of  cestui     and  he  makes  a  will  afterwards,  his  last  will  shall  be  ob- 

qaense.  served:  but  if  the  feoffment  was  made  to  any  certain 

intent,  that  shall  be  observed  only  without  variance.  If 
however  the  intent  is  to  the  use  of  the  feo0br  and  his 
heirs,  he  may  vary  and  make  a  new  will,  provided  a 
stranger  has  no  interest.  Otherwise  it  is  if  it  [the  feofl^ 
ment]  is  made  to  the  intent  to  take  an  estate  tail  to  him- 
self: he  may  not  vary :  for  there  is  no  resemblance  to  es* 
tates  general.— yi?ar  Book^  5  Ed.  4,  8* 

Production  of        If  land  16  given  by  deed  to  one  in  fee:  and  other  land 

foundation  of     ^^  given  by  the  same  deed  to  another  in  tail :  and  one  has 

two  titles.  ^i^g  deed,  and  the  other  wants  it,  he  shall  have  a  subpoena 

that  the  deed  be  delivered  to  him  for  the  maintenance 

of  his  title. — 9  £d.  4 ;  Brooke's  Abridgement,  Consciencej 


Subpoeoi 
deeasrel 


refused. 


Plaintiff  suggested  that  the  defendant  had  certain  deeds 
concerning  his  [the  plaintiff's]  lands,  but  he  did  not  know 
what  manner  of  deeds  they  were.  The  plaintiff  was  re* 
ferred  to  common  law,  where  he  might  have  writ  of  deti- 
nue.—Year  Book,  9  Ed,  4,  41. 

Box  containing  Trespass  for  a  box  with  evidences  sealed  up  [which  the 
waled  •P,~be.  defendant  had]  taken  and  carried  away.  The  defendant 
beif*if  ^^"^  to  ^^  ^'^^  ^^  ^*  ^^  possessed  of  the  said  box,  and  pat 
the  executor.'  therein  certain  plate  and  died  :  and  the  defendant,  as  ad- 
ministrator  of  the  said  T.,  found  the  door  of  the  pbintiff's 
house  open,  wherefore  he  entered  and  took  the  box. 
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The  plaintiff  said  that  one  J.  gave  that  house  to  the  said 
T.  in  tail,  remainder  to  the  plaintiff  by  a  deed ;  and  T. 
put  the  charter  by  which  the  house  was  given  in  the  box, 
and  sealed  it  up,  and  died  without  heir :  wherefore  the 
plaintiff  entered  into  the  lands,  and  was  possessed  of  the 
said  box,  until  the  defendant  broke  open  his  house  and 
took  the  box.  The  defendant  said,  that  the  plaintiff 
could  not  have  the  box,  for  it  belonged  to  the  executors. 
Curia  contrd  eum,  e6  qu5d  the  box  is  sealed  up:  for 
when  the  box  or  kist  is  fastened  or  sealed  up,  with  evi- 
dences, the  heir,  or  he  who  has  right  to  the  evidences, 
shall  demand  by  writ  of  detinue,  as  well  the  box  or  kist, 
as  the  evidences :  but  it  is  otherwise,  if  it  is  open  and 
not  sealed  up. — Year  Booh,  3  Hen.  7,  16. 

Tenant  for  term  of  life,  remainder  over  :  if  either  of  Custody  of  title 
them  takes  [gets  possession  of]  the  deed  concerning  [the 
land]  &c. :  he  who  first  happens  [to  get  possession  of  the 
deed]  shall  [retain  it]  &c.  So  if  deeds  concern  ten 
manors,  if  a  man  has  one  of  the  manors,  he  may  keep  the 
deed[8]  well  enough,  &c»— Fear  Booh,  4  Hen.  7,  10. 

If  t  grant  land  in  tail  to  W.  H.,  or  for  term  of  his  life,  Custody  of  deed 
remainder  over  to  Chock ;  in  this  case  the  deed  belongs  ^'^  *°^  es  a  es. 
to  W.  H.  during  his  estate :  and  if  any  stranger  takes  the 
deed.  Chock  shall  have  action  of  trespass,  and  recover  his 
damages  for  the  loss  that  he  has  had  :  to  wit,  so  much  as 
he  could,  if  he  had  wished,  sold  the  remainder  for :  and 
also  [W.]  H.  shall  have  another  writ  of  trespass  to  recover 
his  damages  for  the  loss  that  he  has  [had]  in  the  same 
way.  See— Year  Booh,  38  Hen.  6,  28. 

An  infant  within  age  brought  a  writ  of  detinue  of  a  Feoffor  aud 
kist,  full  of  charters,  and  counted  by  Belknap,  that  bis  trtitTe  deeds. 
ancestor  enfeoffed  the  defendant  of  certain  land  upon 
condition,  that  he  [the  defendant]  re-enfeoffed  his  [the 
plaintiff's]  ancestor,  or  his  heirs :  and  [the  plaintiff's  ances- 
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tor]  also  delivered  [to  the  defendant]  the  kist  with  tbe 
charters  upon  the  same  condition,  to  restore  [the  same] 
to  him  or  hb  heirs:  and  [the  plaintiff]  said  that  he  [the 
defendant]  would  not  make  the  re-enfeoffment :  where- 
fore he  [the  plaintiff]  entered,  and  then  demanded  the 
charters,  and  he  [the  defendant]  would  not  deliver  them : 
tortiously,  &c.  Ca[ve]ndi8h.  By  this  deed,  which  is  here, 
his  ancestor  enfeoffed  us  simply,  and  that  without  any 
condition,  so  that  the  law  will  intend,  that  the  charters 
passed  in  the  same  manner.  And  besides,  we  say  to  you 
that  his  ancestor  delivered  to  us  a  hamper  of  the  charters 
of  this  same  land,  and  that  simply,  according  to  the  feoff- 
ment, and  he  never  delivered  to  us  any  kist  with  charters : 
ready,  &c.  Belknap.  He  delivered  to  you  the  charters 
of  which  you  speak,  upon  the  conditions,  ut  supra: 
ready,  &c.  Ca[ve]ndish.  Now  judgment  of  the  writ, 
which  states  a  kist  with  charters,  and  he  has  acknow- 
ledged that  this  is  a  hamper. — Et  non  allocatur  :  where- 
fore, &c.  Ca[ve]ndish.  Since  he  does  not  gainsay  the 
feoffment  of  his  ancestor,  it  seems  [I  assert]  that  he  shall 
not  be  permitted  [to  make]  this  averment,  to  wit,  that  the 
charters  were  delivered  upon  condition,  since  I  have 
proved  expressly  the  reverse  of  his  count  of  tbe  feoffment 
[upon  condition].  Thorpe  [C.  J.  C.  B.]  If  a  man  makes 
a  feoffment  of  his  land,  the  feoffee  shall  not  have  the 
charters  of  the  feoffment  of  his  feoffor  [by  which  his  fe- 
offor was  enfeoffed] :  inasmuch  as  the  charters  belong  to 
the  feoffor  [in  order  that  in  case  of  eviction]  he  may  have 
his  warranty  over:  unless  it  be  [otherwise  agreed]  by 
covenant  between  them  :  wherefore  of  common  intent  the 
charters  and  the  deeds  remain  with  the  feoffor  :  and  if  it 
so  is,  that  he  enfeoffs  you  simply  of  the  land  without  any 
condition,  and  then  he  delivers  to  you  the  deeds  without 
any  condition,  shall  he  not  have  an  action?  non  dubium 
est  qu5d  sic.  Therefore  it  is  fitting,  that  you  answer  to 
the  delivery  of  the  charters^  whether  the  feoffment  be  [of] 
one  [kind],  or  the  other;  [simple,  or  upon  condition]  : 
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wherefore,  &c«  Ca[Te]n(li8h  said,  that  lie  delivered  the 
deeds  simply  without  condition :  ready,  &c.  £t  aUi  e 
contra. — Year  Book,  44  Ed.  3,  1. 

In  action  of  detinue  for  a  box  sealed  up  with  charters  Charters  pledg- 
[therein]  brought  by  an  abbot :  he  counted  that  the  de-  J^J,^  '^^^  * 
fendant  found  the  said  box.  Brigges.  Action  you  ought 
not  to  have :  for  we  say  that  such  an  one,  your  predeces- 
sor, delivered  to  us  the  said  box  and  charters  in  pledge 
for  100  shillings,  which  we  lent  to  him  :  which  100  shil- 
lings came  to  the  use  of  the  house  :  and  if  you  will  pay  to 
us  the  100  shillings  we  are  ready  to  deliver  the  box  :  and 
that  was  held  good  plea,  if  the  100  shillings  came  to  the 
use  of  the  house.  But  Brigges  said  that  that  was  not  [a 
good]  plea  without  traversing  the  finding,  which  was  the 
matter  alleged  on  the  writ  of  detinue  :  ad  quod  non  fait 
responsum. — Year  Book,  21  £d.  4,  19. 

In  the  King's  Bench  one  Thomas  Russel  and  Alice  his  Proceediogs  in 
wife  brought  a  writ  of  trespass  of  the  goods  of  the  said  BeDch°Qpon  in- 
Alice  carried  off  dum  sola  fuit :  and  the  defendant  comes  JHfJc^*®"  ^^\^^ 
ond  pleads  not  guilty :  and  was  found  guilty  with  damages  foR  ezecntioo  of 
SO/,  by  inquest  at  Nisi  Prius :  and  before  the  day  in  banc  im^ss. 
an  injunction  was  issued  out  of  the  Chancery  against  the 
plaintiffs,  that  they  should  not  proceed  to  judgment  under 
pain  of  100/. :  wherefore  the  judgment  was  stayed  for  a 
long  time.    And  then  Hussey,  the  Chief  Justice  [K.  B.], 
demanded  of  Spilman  and  Finch[eden],  who  were  with 
the  plaintiffs,  if  they  were  willing  to  pray  judgment  ac- 
cording to  the  verdict.     Finch[eden].  [Yes]:  unless  [it 
was]  for  doubt  of  this  pain  comprised  in  the  injunction, 
or  for  doubt  of  imprisonment  of  our  client  for  nonobedi- 
ence  to  the  Chancellor,  otherwise  we  are  willing  to  pray 
judgment.     Fairfax  [J.  K.  B.]  Notwithstanding  the  in- 
junction he  may  pray  judgment:  for  if  the  injunction  was 
against  the  plaintiff*  himself j  then  his  attorney  might  pray 
judgmentj  or  ^  contra.    Husseyi  We  have  communed  of 

o  o 


MS  APPENDIX. 

tbifl  matter  amongst  ounelves:  and  see  not  any  ham 
which  can  come  to  the  party,  if  he  prayed  jadgment 
against  him :  for — that  he  should  have  [again]  the  anal 
contained  in  the  injunction — ^the  law  would  not  be  willing 
to  deny  him  that— I  well  know :  [the  pbdntiff  T.R.  shall 
recoTcr  again  the  penalty  he  may  be  compelled  to  pay  tar 
breach  of  die  injuncticm] :  then  there  is  nothing  dae  ex- 
cept imprisonment  in  the  Fleet.  And  as  to  that,  if  the 
ChanceUor  commits  a  man  to  the  Fleet,  as  long  as  you  are 
there  [pleaders  in  this  Court],  if  you  will  give  us  cogni- 
zance [of  it]  we  will  issue  a  habeas  corpus  returnable  b^ 
fore  us,  and  when  he  comes  before  us,  we  will  dismiss 
him :  and  so  he  shall  not  [be  put]  to  great  mischief;  and 
all  that  we  can  do  for  him,  we  will  do :  But  notwithstand- 
ing this,  Fairfax  said  that  he  would  go  to  the  Chancellor 
[Thomas  of  Rotherham],  and  ask  of  him  that  he  would 
dismiss  the  injunction :  and  thus  [the  plaintiffs]  demanded 
judgment:  and  they  had  [judgment]  that  they  should  re- 
cover their  damages  taxed  by  the  inquest:  but  they 
[the  judges]  would  not  give  judgment  [that  the  plaintifl&] 
should  have  damages  for  the  vexation  in  die  Chancery  by 
that  injunction:  and  they  [the  judges]  said,  that  if  the 
Chancellor  would  not  dismiss  him  [the  plaintiff  T.  R.] 
from  the  injunction,  that,  notwithstanding  that,  diey 
would  have  given  judgment,  if  the  party  wished  to  pray 
for  it:  quod  nota,  &c. — Year  Book^  i2  £d«  4,  S7. 


To  be  continued. 
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Miscellaneous  Notes  of  some  Cases  and  Dicta  in  the 
Reports  upon  the  Law  of  Principal  and  Surety. 

In  Ex  parte  Mure^  %  Cox,  63,  74,  Lord  Thurlow — after  observing  j^^^  delay  on 
that  if  the  case  were  to  happen  of  sureties  calh'ng  upon  the  ere-  p"*  ©^  creditor 
ditor  to  sue,  and  he  forbore  to  do  so,  the  result  would  probably  ^ebto^  will  not 
be  to  turn  the  loss  upon  the  creditor — added,  that  in  such  a  case  discharge  the 
it  most  certainly  belonged  to  the  sureties  to  make  the  application,  *^"^  ^* 
and  there  would  be  no  pretence  of  equity  if  the  sureties  were  to 
lie  by. 

In  Wright  y.Simpsim,  6  Vesey,  714,  734,  Lord  Eldon  said, 
that  as  to  the  case  of  principal  and  surety,  in  general  cases  he 
never  understood  that,  as  between  the  obligee  and  the  surety, 
there  was  an  obligation  of  active  diligence  against  tlie  principal^* 
that  the  surety  is  a  guarantee,  and  it  is  his  business  to  see  whether 
the  principal  pays,  and  not  that  of  the  creditor. 

So  in  MayhoD  v.  Crickett,  ft  Swanston,  185, 191,  the  same 
judge  remarked,  that  the  creditor  may  remain  passive  if  he 
chooaes.  S.  C.  1  Wilson,  C.  C,  418, 423.  The  latter  reporter 
has  altogether  misapprehended  what  Lord  Eldon  said. 

The  surety  has  no  right  to  say,  that  he  is  discharged  from  the 
debt,  which  he  has  engaged  to  pay  together  with  the  principal, 
if  all  that  he  rests  upon  is  the  passive  conduct  of  the  creditor  in 
not  suing.  He  must  himself  use  diligence,  and  take  such 
efifectual  means  as  will  enable  him  to  call  on  the  creditor,  either 
to  soe,  or  to  give  him,  the  surety,  the  means  of  suing.  Eyre  v. 
Everett,  2  Russell,  381,  384. 

In  Maetaggart  v.  fVats<m,3  Clarke  &  Finnelly,  5ft5,  541,  Lord 
Brougham  said,  that  while  at  law  the  surety  in  a  bond  is  not  at 
all  discharged,  even  by  a  long  neglect  of  the  obligee  to  demand 
payment,  or  account,  from  the  principal ;  nay,  when  the  latter 
has  become  insolvent  during  the  time  thus  suffered  to  elapse : — 
the  Courts  of  Equity  had  never,  to  his  knowledge,  given  a  dis- 
charge to  the  surety  merely  on  the  ground  of  the  creditor,  the 
obligee,  not  having  called  on  the  debtor  so  early  as  he  ought,  or 
not  having  given  early  notice  of  his  failure^  or  non-payment,  to 
the  surety. 

See  Orme  v.  Young,  Holt,  84,  86,  and  Samuell  v.  Horvarth,  3 
Merivale,  272,  278. 
Lord  Ellenborough  said^  in  The  Trent  Navigation  Company  Vi 
oo2 


564  A^PBNDIX* 

Harieyf  10  Eaist,  S4, 40,  that  whatever  remedy  there  mighl  be  in 
equity,  the  laches  of  obligees  in  not  calling  upon  the  principal  so 
soon  as  they  might  have  done,  was  not,  to  his  knowledge,  an  es- 
toppel at  law  against  the  sureties. 

There  is  no  case,  which  goes  to  the  extent,  that  mere  laches 
by  the  creditor  to  enforce  his  demand  against  his  debtor,  will 
operate  as  a  discharge  to  the  surety,  whilst  there  are  several 
decisions  to  show  that  laches  only,  by  the  party  whose  debt  is 
secured,  will  not  discharge  the  surety,  or  party  guaranteeing  its 
payment.  There  may,  however,  be  an  extreme  case  of  negligence, 
which  may  almost  amount  to  fraud,  and  fraud  would  be  an  an- 
swer to  the  demand  as  against  the  surety.  Goring  v.  EdmondSf 
3  Moore  &  Payne,  259,  264, 265  ;  S.  C.  6  Bingham,  94,  99. 

In  the  case  of  an  executory  contract  the  laches  of  the  creditor 
may  so  alter  the  state  of  things  as  to  conclude  him ;  but  that 
ought  not  to  govern  the  case  of  a  guarantee  for  the  payment  of 
money,  or  where  a  party  becomes  surety  for  an  existing  debt. 
Ibidem. 

The  true  distinction  is  this,  the  mere  refraining,  on  the  part  of 
the  creditor,  from  suing  the  principal  debtor  does  not  discharge 
a  surety ;  but  where  time  is,  without  the  consent  of  the  surety, 
given  by  a  contract  that  is  binding  on  the  creditor  (see  post,  pages 
569, 588),  the  surety  is  discharged.  Combe  v.  Wooif,  1  Moore  & 
Scott,  241,  251 ;  S.C.S  Bingham,  156, 164. 

If  the  creditor  continues  to  deal  with  the  principal  debtor  on 
the  original  terms  of  the  contract  between  them,  he  cannot  by 
any  length  of  credit  which  he  so  gives,  be  properly  said  to  give 
time  to  the  debtor.  The  time  must  be  given  as  an  extension  of 
the  original  credit.  Howell  v.  Jones f  4  Tyrwhitt,  548,  559 ;  S.  C. 
1  Crompton,  Meeson  h  Roscoe,  97,  107. 

The  number  of  cases  and  dicta  under  this  and  some  of  the 
subsequent  titles  might  be  considerably  increased. 


Old  doctrioo  There  is  ground  for  thinking  that  in  the  reigns  of  James  the 

thii^hcS!*'*^"  First  and  Charles  the  First,  the  Court  did  not  so  far  consider  it 
the  business  of  the  surety  to  see  whether  the  principal  had  paid, 
as  to  refuse  to  interfere  in  cases,  where  the  security  had  been  on 
foot  a  long  time  after  the  money  had  become  due,  and  the  surety 
was  not  aware  of  that  circumstance. 

In  Hare  v.  Michelle  Tothili,  182,  a  surety  was  relieved  where 
the  bond  had  been  continued  twelve  years,  without  the  plauitiflTs 
privity. 
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In  Saunders  v.  Smiihf  ibidem,  180,  it  is  »aid  a  surety  was  re« 
lieved  where  a  bond  continued  in  use  without  his  privity,  he 
thinking  the  same  to  be  paid.  But  in  the  next  page  there  is  a 
more  full  note  of  the  same  case,  according  to  which,  the  plaintiff 
was  bound  with  the  father  of  one  Churchill,  a  defendant,  for 
payment  of  money  at  a  day,  and  the  plaintiff  supposed  the  money 
had  been  paid  accordingly ;  the  money  however  was  not  paid, 
and  Churchill  the  father  died  three  years  afler,  and  upon  his 
death  the  obligee  put  the  bond  in  suit  against  the  plaintiff;  but 
in  respect  the  bond  was  continued  without  the  plaintiff's  privity, 
and  the  defendant  Churchill  had  a  good  estate  from  his  father, 
it  was  ordered  that  the  feoffees,  to  whom  the  defendant  Churchill 
had  conveyed  the  lands  in  trust,  should  sell  the  same  for  the 
payment  of  the  father's  debts.  It  may  be  conjectured  that  the 
obligee  was  a  defendant,  and  compelled  to  look  to  the  proceeds 
of  the  sale  for  satisfaction  of  his  bond. 

Joknton  y.Pudicott  Tothill,  181,  probably  was  a  case  in  which 
the  obligation  had  been  continued  in  use  without  the  privity  of 
the  sureties,  they  thinking  the  same  had  been  paid.  Tothill's 
words  are — one  became  bound  with  sureties,  and  aAerwards 
bankrupt ;  the  creditors  sued  the  sureties  because  they  were  re- 
mediless against  the  bankrupt,  yet  ordered  not  to  take  any  ad« 
vantage. 

In  the  same  page  and  intermixed  with  the  above,  Tothill  gives 
the  titles  of  six  other  cases,  but  he  does  not  state  the  effect  of  any 
except  one,  Litiie  v.  Brooke,  which  is  described  as  contrary  to 
the  note  of  Jokn$on  v.  Pudkot. 

MoUe  V.  Roberts  is  to  be  found  both  in  Tothill,  182,  and  Nel- 
son, 9.  According  to  Tothill,  the  heir  of  a  surety,  where  the 
bonds  were  continued  without  the  privity  of  the  surety,  was  re- 
lieved. Nelson  reports  the  case  thus — About  eighteen  years 
before  the  bill  filed,  Moile,  the  father,  became  bound  with  one 
Rosecarrock  in  a  bond  of  200/.,  conditioned  for  the  payment  of 
100/.  to  the  Lord  Roberts,  the  defendant,  at  a  ceruin  day  long 
since  past.  Afterwards  the  defendant  purchased  lands  of  the 
said  Rosecarrock  to  the  value  of  500/.,  which  purchase  was  made 
about  four  years  before  Rosecarrock's  death.  Af^er  his  death 
Uie  plaintiff  took  out  administration  to  him,  and  being  sued  upon 
this  bond  exhibited  his  bill  for  relief;  and  in  regard  of  the  an- 
tiquity of  the  bond,  and  for  that  Rosecarrock  himself  was  never 
sued  in  his  lifetime,  it  was  presumed  that  the  defendant  did 
deduct  the  debt  out  of  the  purchase  money,  and  notwithstanding 
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there  were  no  proofs  made  of  the  payment  of  the  money,  the 
Court  decreed  that  the  defendant  should  be  restrained  from  pro* 
ceeding  at  law  on  the  bond. 


Sir  George  Cary,  who  was  a  Master  in  Chancery  at  the  end  of 
the  reign  of  Queen  Elisabeth,  says  in  his  Reports,  page  12,  it  is 
now  usual  in  Chancery  to  help  the  surety  against  whatsoever 
default  of  principal,  if  so  be  he  will  ofier  the  principal  debt  and 
damages ;  whereas  (according  to  Cary's  opinion)  he  ought  to  find 
there  no  other  relief  than  the  principal  debtor  should  find  j  be- 
cause he  is  not  only  a  principal  by  his  own  bond,  but  also  was 
the  cause  for  which  the  money  was  lent,  seeing  that  without  him 
the  principal  had  not  been  credited.  And  experience  bewrayeth 
that  this  favour  to  sureties  breedeth  contempt  to  bonds. 

The  relief  which  the  principal  found  in  Chancery  has  been  ex- 
plained by  Sir  George  himself.  See  ante,  p.  2£0.  In  addition 
to  the  authorities  there  mentioned,  the  student  may  consult  Wof- 
JingioH  v.  Sparks,  ft  Yesey,  Sen.  569.  Sir  Thomas  Clarke  there 
made  a  decree  relieving  an  obligee  in  the  bondj  "  upon  the 
common  terms  against  the  penalty." 


What  transac-        The  obligee  having,  at  the  instance  of  the  surety,  put  the  bond 

principal  difl*^      in  suit  against  the  principal  debtor,  was  prevailed  upon  by  the 

charge  the  latter  to  waive  farther  proceedings  on  his  giving  a  warrant  of 

surety.  attorney  to  confess  judgment ;  upon  which  warrant  of  attorney  a 

memorandum  was  indorsed,  respiting  execution  for  three  years. 

Perpetual  injunction  against  the  obligee  from  suing  the  surety. 

Nisbet  v.  Smith,  2  Brown  C.  C.  579  (a). 

There  shall  be  no  transaction  with  the  principal  debtor,  with- 
out acquainting  the  person,  who  has  a  great  interest  in  it.    The 


(a)  Considering  the  antiquity  of  the  doctrine  (see  ante,  page 
515)  it  is  singular  that  the  above  should  be  the  earliest  case  (as 
the  author  believes)  in  our  Equity  Reports  upon  the  release  of  a 
surety  in  consequence  of  dealings  between  the  creditor  and  prin- 
cipal debtor.  However  from  a  passage  in  Skip  v.  Huey,  3 
Atkyns,  91,  the  doctrine  appears  to  have  been  then  (1744)  com- 
moidy  received.  It  was  there  alleged  that  as  a  bond  was  de- 
livered up  in  consideration  of  notes,  it  was  novated,  and  the 
surety  in  the  bond  was  released,  and  no  longer  liable  as  a  surety. 
See  aJso  the  argument  of  the  attorney-general. 
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surety  only  engages  to  make  good  the  deficiency.  It  is  the 
clearest  and  most  evident  equity  not  to  carry  on  any  transaction 
without  the  privity  of  him,  who  must  necessarily  have  a  concern 
in  every  transaction  with  the  principal  debtor.  You  cannot  keep 
him  bound,  and  transact  his  afiairs  (for  they  are  as  much  his  as 
your  own)  without  consultii^  him.  You  must  let  him  judge 
whether  he  will  give  indulgence  contrary  to  the  nature  of  his 
engagement.    Rees  v.  Berrtngtoiif  2  Vesey,  Jun.  540,  543. 

It  cannot  be  contended  upon  any  principle  that  prevails  with 
regard  to  principal  and  surety,  that  when  the  principal  has  left  a 
8ii£Bcient  fund  in  the  hands  of  the  obligee,  and  he  thinks  fit« 
instead  of  retaining  it  in  his  hands,  to  pay  it  back  to  the  prin- 
cipal, the  surety  can  ever  be  called  upon.  Law  v.  Eoit  India 
Comptmjft  4  Vesey,  824,  Sfi9. 

When  any  act  has  been  done  by  the  obligee  that  may  injure 
the  surety,  the  Court  is  very  glad  to  lay  hold  of  it  in  £Eivour  of 
the  surety.    Ibidem,  S$9. 

In  Engti§h  t.  Darlejf,  ft  Bosanquet  &  Puller,  62,  Lord  Eldon 
said,  we  all  remember  the  case  where  Mr.  Richard  Burke  being 
surety  for  an  annuity,  the  grantee  gave  time  to  the  principal,  and 
yet  argued  that  Mr.  Burke  was  not  relieved  thereby,  though  the 
principal  was ;  but  it  was  answered  that  the  grantee  could  make 
na  demand  upon  the  surety,  because  he  must  by  so  doing  en- 
force a  payment  from  the  principal  contrary  to  the  agreement. 
(See  post,  page  608. 611.) 

If  the  obligee  begins  to  sue  the  principal  and  afterwards  gives 
time,  there  the  surety  has  the  benefit  of  it.  Wright  v.  iSfrnjiioa, 
6  Vesey,  714,734. 

When  it  is  stated  in  some  cases,  that  it  is  for  the  interest  of  the 
surety  that  the  compromise  shall  be  made,  the  answer  is,  those 
for  whose  benefit  it  is  alleged  to  be  made,  are  the  proper  judges 
whether  it  is  for  their  benefit,  and  it  is  not  to  be  forced  upon 
them.    £x  parte  G^ord^  6  Vesey,  805,  807. 

Bond  for  10,000/*  to  secure  balance  of  account,  surety  liable 
only  to  the  extent  of  6000/.  The  balance  9500/. ;  and  mortgage 
given  by  principal  debtor  for  4000/. ;  and  an  agreement  between 
him  and  the  obligee  that  the  residue  should  be  paid  by  instal- 
ments. Lord  Eldon  said,  the  consequence  of  this  transaction  in 
equity  is,  that  the  surety  continuing  liable  for  the  sum  of  5500/., 
remaining  due  upon  the  settlement  of  accounts,  and  the  creditor 
agreeing  with  the  principal  debtor  to  postpone  his  remedy — 
changing  his  immediate  right  to  sue  to  a  right  to  call  for  certain 
instalments, — the  efiect  of  that  agreement  is,  that  in  equity  the 
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right  against  the  surety  is  gone.  It  ia  in  vain  to  aay,  the  indul- 
gence to  the  principal,  by  taking  the  mortgage  and  giving  time, 
may  be  for  the  benefit  of  the  surety.  It  is  in  most  cases  for  the 
advantage  of  the  surety ;  bnt  the  law  takes  so  little  notice  of  that 
circumstance,  that  if  the  acceptor  of  a  bill  becomes  bankrapt,  the 
holder  must  give  notice  to  the  drawer,  as  another  perscm  has  no 
right  to  judge  what  are  his  remedies.  Btmltbee  v.  SiMs,  18 
Vesey,  20. 

Undoubtedly,  as  between  principal  and  surety,  time  given  to 
the  former  without  the  consent  of  the  surety^  will,  under  certain 
circumstances,  discharge  the  surety.  This  rule,  which  now  ob- 
tains in  courts  of  law,  was  originally  borrowed  from  courts  of 
equity  ;  and  it  is  not  technical,  but  founded  in  essential  justice. 
Courts  of  law  proceed  by  the  same  analogies  in  our  mercantile 
law  upon  bills  of  exchange.  Time  given  to  the  acceptor  will 
discharge  the  drawer.     Dunn  v.  S/ce,  Holt,  399,  402. 

The  liabilities  of  sureties  are  governed  by  principles,  which 
have  been  long  settled  in  equity,  and  are  now  adopted  in  courts 
of  law.  The  Court  of  Common  Pleas  formerly  held  a  di£Ferent 
doctrine.  But  at  present  it  is  firmly  established,  that  the  same 
principles,  which  have  been  held  to  discharge  the  surety  inequity, 
will  also  operate  so  as  to  discharge  him  at  law  (a).  However,  as 
the  same  relief  is  to  be  obtained  in  both,  a  court  of  equity  will 
not  send  a  party,  who  is  suing  here,  to  a  court  of  law  for  the 
discharge  to  which  he  is  equally  entitled  in  this  pkce.  The  rule 
is  this,  that  if  a  creditor,  without  the  consent  of  the  surety,  gives 
time  to  the  principal  debtor,  by  so  doing  he  discharges  the  surety ; 
that  is,  if  time  is  given  by  virtue  of  positive  contract  between 
the  creditor  and  the  principal,  not  when  the  creditor  is  merely 
inactive.  And  in  the  case  put,  the  surety  is  held  to  be  discharged, 
for  this  reason ;  because  the  creditor  by  so  giving  time  to  the 
principal,  has  put  it  out  of  the  power  of  the  surety  to  consider, 
whether  he  will  have  recourse  to  his  remedy  against  the  principal, 
or  not ;  and  because  in  fact  he  cannot  have  the  same  remedy 
against  the  principal,  as  he  could  have  had  under  the  original 
contract.  It  has  been  truly  stated  that  the  transaction  might 
have  been  for  the  benefit  of  the  surety ;  but  the  law  has  said, 
that  the  surety  shall  be  the  judge  of  that,  and  that  he  alone  has 


{a)  But  these  pages  will  show  that  there  are  many  cases,  in 
which  the  surety  can  have  no  relief  at  law,  and  yet  a  court  of 
equity  will  hold  him  released. 
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the  right  to  determine  whether  it  is,  or  is  not,  for  his  benefit. 
The  creditor  lias  no  right — it  is  against  the  faith  of  his  contract 
— to  give  time  to  the  principal,  even  though  manifestly  for  the 
benefit  of  the  surety,  without  the  consent  of  the  surety,  Samucll 
V.  Hawarth,  S  Merivale,  272,  277—279. 

In  Hawkskaw  ▼.  Parkuu,  2  Swanston,  539,  546,  Lord  Eldon 
said,  it  had  been  argued  that  a  plaintiff  cannot  support  his  bill  if 
he  has  a  legal  defence,  but  he  could  not  accede  to  that  argument; 
that  it  had  been  always  held  in  the  Court  of  Chancery,  that  time 
given  to  the  principal  releases  the  surety,  and  the  recent  adoption 
of  that  doctrine  by  courts  of  law  would  not  exclude  the  concur- 
rent jurisdiction  of  the  Court. 

'■^  With  respect  to  principal  and  surety  in  a  bond  where  the  cre- 
ditor enters  into  an  agreement,  or  binding  contract,  with  the 
principal  debtor,  to  give  him  further  time  without  the  concurrence 
of  the  surety,  the  surety  is  discharged  (a),  as  the  creditor  by  his 
new  contract  destroys  the  benefit,  which  the  surety  had  under 
the  former  contract,  as  he  puts  it  out  of  his  own  power  to  make 

(o)  The  student  should  not  forget,  that  the  agreement  must  be  Ths  agrasment 

such  as  the  debtor  could  enforce  against  the  creditor.     How  can  siting  time 

unst  not  be 
it  be  said  that  a  voluntary  agreement  to  wait,  without  a  con-  folonuiy.* 

sideration,  would  prevent  a  party  from  suing?  Margeuon  v.  GMcf 
2  Chitty,  364.— **The  time  of  payment  must  be  given  by  a  con- 
tract that  is  binding.  A  contract  without  consideration  is  not 
binding.  The  delay  in  suing  is,  under  such  a  contract,  gratuitous. 
Pkilpat  v.  BriaHt,  I  Moore  &  Payne,  754, 760  ;  S.C,4  Bingham, 

717,  720. In  Blake  v.  White,  1  Younge  &  Collyer,  420,  Lord 

Abinger,  in  the  course  of  the  argument  and  the  judgment,  made 
these  remarks  —  A  mere  agreement  to  give  time  without  any 
consideration,  would  not  prevent  the  creditor  from  successfully 
prosecuting  his  action  at  law  against  the  sureties.  Can  it  be 
contended  that  in  equity  a  parol  agreement,  without  consideration, 
not  to  sue  is  sufficient  to  discharge  the  surety  ?  Does  a  court  of 
equity  execute  an  agreement  without  consideration  ?  Is  there 
any  case  where  the  surety  has  been  discharged  upon  a  mere 
parol  promise  to  give  time  ?  An  agreement  without  consideration 
is  as  unworthy  of  attention  in  a  court  of  equity  as  in  a  court  of 
law.^-The  mere  giving  of  time  is  no  discharge  of  a  party  col- 
laterally liable.  There  should  be  some  contract  that  is  binding. 
Ckrke  v.  WiUon,  S  Meeson  &  Welsby,  208. 
See  also  Heath  v«  Kejf,  I  Young  &  Jervis^  434. 

*  See  posti  page  588. 
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good  his  engagement  to  enforce  hnmediate  payment  from  the 
principal,  when  the  surety  would  have  a  right  to  require  him  to 
do  so.     Bank  oflrtland  v.  Btraford^  6  Dow,  tZZ^  2d8. 

The  plaintiff  in  1809  became  surety  for  the  payment  of  an  aiH 
nuity,  which  the  grantor  had  the  liberty  of  repurdumag  on 
certain  conditions.  In  1810,  the  assignee  of  tlie  grantee  agreed 
not  to  sue  for  the  annuity  for  the  space  of  five  years,  and  he  gave 
more  favourable  terms  of  repurchase  than  those  contained  m  the 
annuity  deed,  and  in  18 15  he  further  agreed  to  receive  the  arrears 
by  insulments.  It  was  urged  that  these  transactions  only  dk* 
charged  the  surety  in  respect  of  the  arrears  accrued  during  the 
time  given  to  the  grantor,  and  not  from  those  accruing  afterwards: 
that  the  situation  of  tlie  surety  was  only  partially  altered  during 
the  five  years ;  and  that  in  respect  of  subsequent  payments  it 
remamed  the  same;  but  the  Court  held  that  the  surety  was 
wholly  discharged.    Eyre  v.  Bartrop^  S  Maddock,  221. 

In  Mayhew  v.  Cricketi^  2  Swanston,  185, 189,  Lord  Bldon  said, 
he  had  always  understood  that  if  a  creditor  took  out  execntioQ 
against  the  principal  debtor  and  waived  it,  he  discharged  the 
surety,  on  an  obvious  principle  which  prevailed  both  in  courts  of 
law  and  courts  of  equity.  See  also  ibid,  page  191 ;  5.  (7.  1 
Wilson,  C.  C.  418,  4Sie,  4fi8. 

The  rule  that  if  a  man  agree  to  give  his  principal  debtor  time, 
the  sureties  are  discharged,  is  founded  upon  this  maxim ;  that  it 
is  against  conscience  and  equity,  that  you  should  put  persons  in 
a  situation,  in  which  they  have  not  contracted  to  be  placed.  It 
may  be  said  the  surety  is  not  injured  by  the  creditor's  arrai^e* 
ment  with  the  debtor,  and  in  many  cases  the  compromise  may 
happen  to  be  extremely  advantageous  to  him.  But  this  is  no 
answer  to  a  surety  who  stands  upon  his  contract.  Besides,  it  is 
evident,  creditors  would  not  pursue  their  actions  with  the  same 
pressure  and  activity,  if  they  were  not  urged  on  by  the  consider- 
ation that  any  laches  on  their  part  would  discharge  the  sureties. 
Ex  parte  Olendinning,  Buck,  517,  519,  520. 

Tyson  v.  Cos,  Turner  &  Russell,  895. 

If  the  surety  calls  upon  the  creditor  to  do  any  act,  which,  in 
the  judgment  of  this  court,  it  is  the  duty  of  the  creditor,  when 
so  called  upon,  to  do ;  and  the  creditor  wilfully  omits  to  do  such 
act,  is  not  the  surety  discharged  to  the  extent  of  the  injury  oc- 
casioned by  such  omission  ?  Is  he  not  discharged  just  as  much, 
as  if  the  creditor,  instead  of  remaining  inert,  had  been  active  in 
taking  some  step  detrimental  to  the  surety,  and  plainly  a  breach 
of  the  creditor's  duty  in  reference  to  his  surety  ?  That  is  to  say, 
is  not  such  surety  discharged  in  a  court  of  equity,  whatever  be 
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night  b«  in  a  court  of  eommon  law  ?  Anon.  M,  R.  December, 
1827. 

Before  the  expiration  of  the  extended  period  of  payment  the 
principal  debtor  may  have  become  insolvent.  A  creditor,  by 
giving  time  to  the  principal  debtor,  in  equity  discharges  the 
obligation  of  the  sureties.  A  court  of  equity  will  grant  an  in- 
junction to  restrain  a  creditor,  who  has  given  further  time  to  the 
principal,  from  bringing  an  action  against  the  surety.  PhUpoiiy, 
Briani,  9  Moore  &  Payne,  754, 759 ;  &  C.  4  Bingham,  717, 720. 

Creditor  by  note  made  by  two,  but  one  being  a  known  surety, 
takes  a  composition  from  the  principal  debtor  and  discharges  him. 
This  being  without  the  assent  of  the  surety,  the  surety  is  released. 
HoUy.  Wilcox,  1  Moody  &  Robinson,  58. 

The  principle  upon  which  the  creditor  releases  the  surety,  by 
giving  time  to  the  principal  debtor,  is  not  with  regard  to  the 
interest  of  the  surety,  but  it  is  with  regard  to  the  interest  of  the 
principal  debtor  who  is  so  dealt  with ;  because  if  after  releasing, 
or  giving  time  to,  the  person  who  is  the  principal  debtor,  then  the 
creditor  should  proceed  against  the  surety,  the  surety,  paying 
ihe  demand,  has  a  right  to  proceed  against  that  principal  debtor 
who  is  released,  or  to  whom  time  is  given,  so  as  to  defeat  alto- 
gether the  benefit  of  that  indulgence,  which  this  arrangement 
with  the  creditor  has  afforded  him ;  that  that  is  the  true  principle 
Is  apparent  upon  the  consideration  of  the  true  equities  of  the 
case.  Pasheiler  v.  Hammettf  M.  R.  June,  1882.  See  also  the 
note,  10  Bligh,  576. 

The  ordinary  case  of  dealing  was  in  the  result  a  credit  of  eight 
months,  but  the  creditors  had  incapacitated  themselves  from 
suing  until  the  expiration  of  eleven  months.  The  Court  said  in 
giving  judgment,  the  surety  in  such  a  case  was  discharged  of  his 
liability  by  the  conduct  of  the  creditors.  That  the  guarantee  did 
not  specify  any  particular  credit,  but  that  the  credit  would  be 
regulated  by  the  course  of  dealing  between  the  parties  at  the  time 
the  guarantee  was  entered  into.  That  such  course  of  dealing 
had  been  altered,  and  the  credit  extended  without  the  knowledge, 
or  assent,  of  the  surety.  That  it  was  admitted  that  the  surety 
would  not  have  been  liable  to  be  sued  during  the  period  of 
extension  of  credit ;  but  it  was  contended  that,  af^er  the  ex- 
piration of  that  time,  the  right  of  the  creditors  to  resort  to  him 
revived,  it  having  been  in  the  interim  only  suspended.  That 
this  suspension  of  the  right  of  the  creditors  to  sue  was  supposed 
to  be  effected  not  by  agreement  between  the  parties,  but  by 
operation  of  law ;  that  is  io  say,  that  the  time  given  to  Ihe  prin* 
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dpal  debtor  wonld  be  a  bar  to  an  aetion  bronght  against  tbe 
surety  within  the  time  so  given.  That  if  however  the  right  of 
the  creditors  to  sue  be  barred  in  law  without  any  agreement 
between  the  parties,  it  was  barred  for  ever.  That  an  agreement 
by  the  creditors,  to  suspend  their  rights  as  against  the  principal 
debtor,  would  clearly  be  prejudicial  to  the  surety,  provided  his 
liability  remained ;  for  the  debtor  might  become  insolvent  during 
the  period  of  suspension.  That  the  relative  positions  of  tbe 
parties  were  materially  altered  by  tbe  creditors  having  bound 
themselves  not  to  proceed  against  the  debtor  for  such  extended 
period.  ConUfe  v.  fFoalf,  I  Moore  &  Scott,  241,  250 ;  S.C.S 
Bingham,  156, 16S. 

**  Giving  time"  means  extending  the  period  at  which,  by  the 
contract  between  them,  the  principal  debtor  was  originally  liable 
to  pay  the  creditor,  and  extending  it  by  a  new  and  valid  contract 
between  the  creditor  and  the  principal  debtor,  to  which  the 
surety  does  not  assent ;  Howell  v.  Joaef,  4  Tyrwhitt,  548,  559 ; 
S.  C.  1  Crompton,  Meeson  &  Roscoe,  ^7^  107* 

In  Maciaggari  v.  Watson,  S  Clarke  &  Finnelly,  525,  541,542, 
Lord  Brougham  said,  no  one  could  doubt  that  the  obligee  might 
by  his  conduct  release  a  surety  in  certain  cases :  that  the  holder 
of  a  bill  of  exchange  giving  time  to  the  acceptor  discharges  the 
indorser  from  his  suretyship  liability,  even  at  law ;  and  so  in  any 
other  guarantee  by  simple  contract :  and  in  equity,  the  obligee 
in  a  specialty  might  do  so  by  giving  indulgence,  or  otherwise  in- 
juring the  recourse  of  the  surety  or  co-obligor  :  and  all  this  upon 
the  ground  that  the  surety  has  a  right  to  stand  in  the  place  of 
the  creditor,  holder,  obligee,  or  other  party  indemnified,  and 
must  not  have  his  rights,  or  equities,  voluntarily  cut  down  by 
the  acts  of  that  party :  that  it  was  undeniable  that  the  courts  of 
equity  would  look  narrowly  to  every  thing  in  the  conduct  of  the 
obligee,  which  has  a  direct  tendency  to  wrong  the  surety  and 
injure  his  rights  and  equities,  and  would  lay  hold  of  such  errors 
to  release  him. 

In  Blake  v.  tVkitCf  I  Younge  6c  CoUyer,  420,  the  interest  on 
the  bond  was  payable  half-yearly  on  the  Ist  January  and  1st 
July.  On  the  27th  October,  1818,  there  was  a  parol  agreement 
to  give  time,  and  it  appeared,  by  a  memorandum  indorsed  on  the 
bond,  that  interest  was  paid  in  advance  up  to  the  1st  January, 
1819,  and  that  the  subsequent  pay  menu  of  interest  were,  as 
before,  to  be  made  every  six  months,  commencing  the  1st  July, 
1819.  Lord  Abinger  said  (pages  423,  424,  426),  suppose  there 
had  been  a  parol  contract  to  pay  a  sum  of  money  at  a  given  day 
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with  interest,  and  the  money  not  being  paid  on  that  day,  the 
parties  bad  agreed  that  the  debtor  should  pay  an  anticipated 
interest :  if  after  that  the  creditor  brought  his  action,  would  not 
the  new  agreement  have  been  a  good  defence  at  law  ?  How  can 
a  man  demand  principal  for  what  he  has  already  taken  interest? 
The  question  is,  whether,  if  the  obligee  had  brought  an  action 
on  the  28th  October  to  recover  the  penalty  of  the  bond,  a  court 
of  equity  would  not  have  entertained  a  bill  to  restrain  that  action, 
upon  the  suf^estion  and  proof  that  he  had  taken  interest  up  to 
the  1st  January  ?  Or  suppose  the  case  of  a  simple  bond  without 
any  surety,  and  six  months'  interest  taken  by  anticipation,  and 
then  an  action  were  brought  on  the  bond,  would  there  be  no  re« 
raedy  for  the  obligor  in  equity?  If  in  such  a  case  the  time  for 
payment  of  the  interest  could  be  explained  consistently  with  the 
action,  that  would  alter  the  state  of  the  case ;  but  if  it  appeared 
simply  that  the  six  months*  interest  had  been  given,  what  could 
the  imagination  suggest,  but  a  contract  ipsissimis  verbis,  that  the 
creditor  should  not  sue  for  that  time  ?  Besides,  the  interest  being 
paid,  would  a  court  of  equity  endure  that  the  creditor  should  put 
that  interest  into  his  pocket,  and  next  day  sue  for  the  principal  ? 
If  that  be  so,  as  between  the  principal  debtor  and  the  obligee, 
the  same  principles  will  apply  to  the  surety.  The  question  here 
is,  whether  the  party  did  not  preclude  himself  from  suing  on  the 
bond,  by  receiving  by  anticipation  the  interest  due  between 
October  and  January.  The  shortness  of  that  period  cannot 
affect  the  question.  Taking  even  an  hour's  interest  in  the  same 
manner^  if  it  were  the  habit  to  reckon  interest  by  hours,  would 
be  attended  with  the  same  consequences. 

The  principle  of  law  is,  that  where  a  creditor  gives  time  to 
the  principal  debtor,  there  being  a  surety  to  secure  payment  of 
the  debt,  and  does  so  without  consent  of,  or  communication  with, 
the  surety,  he  discharges  the  surety  from  liability,  as  he  thereby 
places  him  in  a  new  situation,  and  exposes  him  to  a  risk  and 
contingency  to  which  he  would  not  otherwise  be  liable.  Oakeley 
V.  PoikeUer,  4  Clarke  &  Finnelly,  207,  tSB ;  S.  C.  10  Bligh, 
548,  690. 

A  builder  contracted  with  a  company  to  perform  certaiti 
works,  and  was  to  receive  three-fourths  of  the  cost  of  the  work 
certified  to  be  done  every  two  months;  and  the  remaining  fourth 
after  the  completion  of  the  contract.  Sureties  joined  with  him 
in  a  bond  for  the  due  execution  of  the  contract.  Much  more 
than  the  three-fourths  had  been  paid  by  the  company  to  the 
builder.    The  Court  said  that  the  company  bad  not  kept  them* 
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■dves  in  the  situation  of  debtors,  having  in  their  hands  one^mrtfa 

of  the  value  of  the  work  done ;  and  that^  under  the  circnnwtnncea, 

the  situation  of  the  company  with  respect  to  the  builder  ^ 

fiur  altered,  that  the  sureties  must  be  eonsidered  to  be  ( 

from  the  suretyship.    Cakert  v.  Lmdm  Dock  Cawfaajr,  2  Keen, 

6d8. 

In  almost  every  case  where  the  surety  has  been  released, 
either  in  consequence  of  time  being  given  to  the  |mncipal  debtor, 
or  of  a  compromise  being  made  with  him^  it  has  been  contended, 
that  what  was  done  was  beneficial  to  the  surety ;  and  the  answer 
has  always  been,  that  the  surety  himself  was  the  proper  judge  of 
that,  and  that  no  arrangement,  different  from  that  contained  in 
his  contract,  is  to  be  forced  upon  him.    Ibidem,  644. 

By  a  rule  of  equity,  and  law  too,  if  a  party  gives  [further] 
credit  to  his  principal  debtor,  he  discharges  the  surety.  Suppose 
that  A.  owes  B.  a  debt,  and  C.  gives  his  bond  for  the  payment 
of  it  at  a  particular  time,  and  afterwards  A.  gives  his  bond  to  B., 
conditioned  for  payment  of  the  same  sum  at  a  different  period, 
it  is  clear  that  the  original  bond  could  not  be  enforced  at  law. 
Clarke  v.  Henty,  3  Younge  &  Collyer,  187, 189. 

See  Brooks  r.Siuartt  1  Beavan,  512. 


Miacellaneoiis  With  reference  to  the  doctrine  as  between  principal  and  surety, 
there  is  a  decision  that  a  covenant  not  to  sue  one  of  several  co« 
obligors,  is  not  at  law  a  release  of  the  co-obligors.  That  may 
introduce  a  question  whether  such  a  covenant  is  not  a  release  in 
equity.     Hawkihaw  v.  Parkins^  2  Swanston,  539,  550. 

In  Eyre  v.  Everett,  %  Russell,  881,  884,  Lord  Eldon  said  he 
had  never  known  a  case,  in  which  where  a  principal  and  surety 
were  indebted  on  the  same  bond,  a  dealiog  with  the  principal  by 
considering  him  as  a  debtor  in  another  sum  of  money  or  on 
another  security,  was  held  to  discha^  the  surety  in  the  first 
obligation. 

Case  where  a  creditor  knew  that  by  arrangement  between 
debtors,  one  had  become  only  a  surety,  the  others  remaining 
debtors.  Onkeky  v.  PasheOer,  10  Bligh,  548 ;  5.  C.  4  Clarke  & 
Finnelly,  207. 

Generally  speaking,  a  release  to  the  principal  debtor  is  a 
release  to  the  surety ;  but  if  the  surety  has,  previously  to  the 
release  given  by  the  creditor,  paid  part  of  the  debt,  and  given  a 
security  for  the  remainder,  the  general  rule  will  not  apply ;  but 
.the  creditor,  notwithstanding  the  releasej  will,  in  the  abaenoe  ot 
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eWdenoe  to  the  contrary,  reuin  his  right  against  the  snrety  for 
the  remainder  of  the  debt.  Hail  v.  Huichons^  d  Mylne  &  Keen, 
4186,  428. 

The  obligation  of  a  surety  may  be  more  extensive  than  that  of 
the  principal ;  as  if  a  mortgage  is  given  by  a  surety  to  secure  a 
debt  by  bond,  the  creditor  may  make  the  mortgage  as  available 
as  if  it  had  been  given  by  the  principal  debtor.  Clarke  v.  Abmg" 
dbfi,  irVesey,  106,  109. 

If  a  surety,  after  time  given  by  the  creditor  to  the  principal,  Newpromifeby 
makes  a  promise  to  pay :  he  cannot  object  to  that  as  a  promise  ^^^l  ^^  ^°** 
without  consideration :  the  promise  is  valid,  not  as  the  consti- 
tution  of  a  new,  but  the  revival  of  an  old  debt.     Mayhem  v. 
Crickett,  ft  Swanston,  185^  189. 

If  a  creditor,  having  given  time  to  the  debtor  primarily  liable, 
makes  a  demand  on  one  who  is  secondarily  liable,  and  receives 
a  promise  from  him  :  that  is  sufficient  to  sustain  the  demand,  not 
as  the  creation  of  a  new,  but  as  the  revival  of  an  old  debt. 
Ibidem,  192 ;  S.C.I  Wilson,  C.  C.  418,  422,  424. 

See  also  SmUh  v.  ffWcr,  4  Meeson  &  Welsby,  454. 


White  sold  to  Butler  an  annuity  :  which  was  secured  by  an  if  a  security  be 
assignment,  amongst  other  property,  of  two  ships :  and  also  by  1?'*^^  tl»e  cre- 
the  bond  of  White  and  Capel  his  surety.     In  the  annuity  deed  gence,  the 
there  was  a  proviso  of  repurchase.     Buder  neglected  to  comply  "ttrety  b  to  that 
with  the  requisites  of  the  Ship  Register  Acts  :  and  White,  taking  charged. 
advantage  of  that  negligence,  sold  the  ships.    The  Court  said 
that  Capel,  as  surety,  was  entitled  to  the  advantage  of  the  re- 
purchase proviso :  and  that  the  value  of  the  two  ships  being  lost 
to  him,  by  the  neglect  of  Butler,  such  value  must  be  deducted 
from  the  stipulated  price  of  repurchase.     Capel  v.  Butlert  2 
Simons  &  Stuart,  457. 

William  Hodgson*  as  committee  of  the  estate  of  a  lunatic,  and  ^"^^^^'Jubto 
Henry  Hodgson  and  Samuel  Hodgson  as  his  sureties,  had  exe-  leinff  imolTent, 
cuted  the  usual  bond  to  the  crown.    William  became  a  bankrupti  obtains  sAin- 
and  Susannah  his  wife  having  sqiarate  property,  executed  an  th^inrty,  and 
indenture  dated  in  1827,  charging  the  same  by  way  of  security  afteTwards  re- 
to  Samuel  Hodgson,  with  all  monies  the  latter  might  pay  in  his  ^1^^  he  shall 
character  of  surety.     Afterwards  a  deed,  dated  in  1829,  was  only  recover 
executed  between  Samuel  Hodgson  and  Henry  Hodgson,  the  ^I'^^^ 
effect  of  which  was,  that  the  former  could  not  call  upon  the  dinni^  a 
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moieiy  of  what   latter  for  contribution.    The  Court  taid,  that  Samuel  had,  under 

^ ^^^ TJm^  ^^^  ^^  ^^^'  ^  ^^^^^  ^^^  ^^  ^^  should  be  compelled  to  pay  in 
sare^hi|i.  the  lunacy  for  William  ;  and  it  was  clear  that  he  had  a  right  to 
contribution  from  Henry  (a),  and  clear  also  that  Susannah, 
being  under  the  obligation  to  make  good  his  payments,  had  a 
right  to  the  benefit  of  his  remedy  against  Henry :  but  by  his 
release  of  Henry  he  deprived  her  of  that  benefit :  that  Samuel 
could  not  without  her  consent  release  Henry,  and  at  the  same 
time  continue  his  claim  against  her  for  that,  which  he  had  pre- 
viously a  right  to  recover  from  him :  that  in  a  case  such  as  that 
Susannah  ought  to  have  had  an  opportunity  of  judging  for  her- 
self whether  she  would  or  not  (having  regard  to  the  circum- 
stances of  Henry)  [which  were  doubtful],  prosecute  her  claim  to 
contribution:  that  Samuel  was  not  entitled  to  relieve  Henry 
with  a  view  to  make  Susannah  pay  :  that,  therefore,  Samuel,  by 
executing  the  deed  of  18129,  exonerated  Susannah  from  so  much 
of  the  claim  be  had  against  her  as  arose  from  pajrments  in  respect 
of  which  he  had  a  right  to  contribution  from  Henry ;  and  that  the 
deed  of  1827  was  to  stand  as  a  security  for  the  payment  of  one 
moiety  only  of  the  payments,  which  Samuel  had  made  for  the 
balances  due  from  William.  Hodgion  v.  Hodgson,  ft  Keen,  704, 
710,711. 
See  Austfu  v.  Hcfward,  1  Moore,  68  ;  S.C.7  Taunton,  827. 


(a)  A  gentleman,  who  has  accidentally  had  a  proof  of  this 
sheet  communicated  to  him,  observes  that  the  above  is  not  the 
language  of  the  reporter.  That  is  very  true,  and  it  is  right, 
perhaps,  that  the  compiler  should  state,  thst  he  has  in  this  work, 
often  ventured  on  alterations  similar  to  that  to  which  his  attention 
is  thus  directed,  without  having  thought  it  requisite  always  to 
apprise  the  reader  of  the  circumstance.  Mr.  Keen*s  words  are 
these,-^"  Now  supposing  Samuel  to  have  had,  what  I  think  he 
bad,  under  the  deed  of  1827,  a  claim  for  all  he  should  be 
compelled  to  pay  in  the  lunacy  for  William,  it  is  clear  that  be 
had  a  right  of  contribution  from  Henry,  &c."  Of  course  the 
Master  of  the  Rolls  never  expressed  himself  thus.  It  is  pure 
nonsense  to  make  Samuel's  right  to  contribution  depend  upon  his 
claim  against  Susannah. 

In  general,  however,  any  liberty  which  the  author  may  hare 
taken  with  the  text  of  a  report,  is  distinguished  by  brackets* 
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As  against  a  surety  the  contract  cannot  be  carried  beyond  the  Cootractof 
strict  letter  of  it.    Siraian  v.  RastaU,  %  Term  Reports,  S66, 870.  SIS?fidw  in 

A  guarantee  as  against  a  surety  must  receive  a  strict  construe-  tapectof  it. 
tiony  and  it  ought  to  be  so  framed  as  to  embrace,  in  letter  and 
in  spirit,  the  nature  of  the  dealing  or  transaction  intended  to  be 
guaranteed,  so  as  to  make  the  surety  answerable  for  the  default 
of  the  original  debtor.  Evans  v.  Whyk^  3  Moore  &  Payne,  130, 
136 ;  S.C.B  Bingham,  485,  488. 

The  claim  as  against  a  surety  is  strictissimi  juris,  and  it  is 
incumbent  to  show  that  the  terms  of  guarantee  have  been  strictly 
complied  with.  If  I  engage  to  guarantee,  provided  eighteen 
months'  credit  be  given^  the  party  is  not  at  liberty  to  give  twelve 
only,  and  after  the  expiration  of  six  more  to  call  upon  me. 
Bacon  v.  Ckuney,  1  Starkie,  192. 

A  clerk  to  the  Fishmongers*  Company  had  incurred  a  con- 
siderable debt.  The  deficit  had  been  increasing  from  year  to 
year,  and  was  at  length  carried  beyond  what  the  company  were 
likely  to  recover.  They  demanded  additional  security,  which  he 
procured.  Lord  Eldon  said  the  case  had  come  before  him  only 
upon  motion ;  but  he  had  thought  a  good  deal  upon  it,  and  the 
light  in  which  it  appeared  to  him  was  this : — If  he  knew  himself 
to  be  cheated  by  an  agent,  and  concealing  the  fact,  applied  for 
security  in  such  a  manner,  and  under  such  circumstances,  as  held 
him  out  to  others  as  one  whom  he  considered  as  a  trustworthy 
person,  and  any  one  acting  under  the  impression  that  the  agent 
was  so  considered  by  his  employer,  had  become  bound  for  him, 
it  appeared  to  him  (Lord  Eldon)  that  he  could  not  conscientiously 
hold  that  security.  He  was  then  of  opinion  that  the  Fish- 
mongers' Company  could  not  hold  their  security.  He  had  since 
reconsidered  the  matter,  and  still  retained  his  former  opinion. 
Fishmongers*  Company  v.  Maliby,  stated  1  Dow,  294. 

Sureties  for  the  conduct  of  an  agent :  and  then  the  employers 
ascertain  that  he  is  no  longer  trustworthy,  and  the  employers 
trust  him  notwithstanding :  question  as  to  the  sureties  being  dis- 
charged from  the  consequences  of  all  subsequent  transactions. 
Smith  V.  Bank  of  Scotland,  1  Dow,  272,  287. 

In  Smith  v.  Bank  of  Scotland,  1  Dow,  272, 296,  Lord  Redesdale 
said, — a  banking  company  at  Dublin  had  trusted  tlieir  clerk  too 
far,  and  had  not  called  him  to  account  in  the  ordinary  manner. 
He  became  indebted  to  them  in  a  large  sum,  which  he  was 
unable  to  pay,  and  they  called  upon  his  sureties.  When  the  case 
came  before  him,  the  sureties  contended  that  the  bank  had  not 
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acted  fiurly  by  them,  in  not  calling  upon  the  clerk  to  account  in 
the  ordinary  regular  manner,  whicb,  if  they  had  done,  the  deficit 
would  have  been  much  smaller,  and  perhaps  the  miaoonduct 
would  never  have  occurred.  He  remarked  at  the  timci  that  the 
principal  ought  to  call  upon  the  agent  to  account  in  the  ordinary 
regular  course  of  business ;  and  that  it  certainly  was  not  acting 
altogether  fairly  by  the  sureties  to  be  negligent  in  this  respect. 
One  of  the  partners  of  the  bank  was  in  Court  at  the  time,  and 
was  so  strongly  impressed  with  the  view  that  had  been  taken  of 
the  case,  that  he  acknowledged  it  was  not  dealing  &irly  by  the 
sureties  $  and  so  the  matter  ended  without  any  decision*  He 
(Lord  Redesdale)  mentioned  this  merely  to  show,  that  a  surety 
had  a  right  to  expect  from  the  principal,  that  there  should  be  no 
negligence  on  his  part ;  and  that  he  should  not  tnisi  the  agent 
beyond  the  ordinary  bounds  of  prudence. 

If  a  person  has  some  doubts  as  to  the  drcumstanoes  of  his 
agent,  and  therefore  requires  fresh  sureties,  stating  his  doubts  at 
the  same  time  to  these  sureties,  they  will  then  have  no  right  to 
complain,  though  called  upon  to  pay  to  the  amount  of  their  en« 
gagement.  But  if  such  person  suggests  no  doubt,  but  on  the 
contrary  requires  additional  security,  upon  an  alleged  increase  of 
business,  altogether  concealing  his  doubu  as  to  the  misconduct 
of  the  agent :  this  is  a  species  of  proceeding  which  [Jaoes  the 
person  adopting  it  in  malA  fide  with  regard  to  the  sureties. 
Ibidem,  1^97. 

If  a  man  found  that  his  agent  had  betrayed  his  trust,  that  he 
owed  him  a  sum  of  money,  or  that  it  was  likely  he  was  in  his 
debt — if,  under  such  circumstances,  be  required  sureties  for  his 
fidelity,  holding  him  out  as  a  trustworthy  person,  knowing,  or 
having  ground  to  believe,  that  he  was  not  so — then  it  is  agreeable 
to  the  doctrines  of  equity,  that  no  one  shall  be  permitted  to  take 
advantage  of  such  conduct,  even  with  a  view  to  security  against 
future  transactions  of  the  agent.  If  an  agent,  however,  has  been 
guilty  of  embezzlementy  or  other  improper  conduct,  unknown  to 
his  employers,  the  cautioner  would  be  liable.    Ibidem,  29fi. 

There  is  no  doubt  it  is  the  duty  of  a  creditor  taking  a  gua* 
rantee  for  the  solvency  of  another,  to  put  the  surety  in  possession 
of  the  real  bargain  between  him  and  the  principal ;  and  if  he 
neglects  so  to  do,  it  is  at  his  peril.  It  is  a  general  rule  and 
principle  of  law,  that  a  surety  ought  to  be  made  acquainted  with 
the  whole  contract  entered  into  with  his  principal.  Pidcock  v. 
Bishop,  5  Dowling  and  Ryland,  505,  509,  510,  511 ;  5.  C,  3 
Barnewall  &  Cresswell,  605,  609,  «10,  611, 
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A  party,  giving  a  guarantee,  ought  to  be  informed  of  any 
private  bargain  made  between  the  vendor  and  vendee  of  goods, 
the  payment  of  which  is  guaranteed  by  him ;  and  which  bargain 
may  have  the  effect  of  varying  the  degree  of  his  responsibility. 
The  effect  of  a  bargain  that  the  vendee  should  pay,  beyond  the 
market  price  of  the  goods  supplied  to  him,  a  sum  to  be  applied 
in  payment  of  an  old  debt,  would  be  to  compel  the  vendor  to 
appropriate  to  the  payment  of  the  old  debt  a  portion  of  those 
funds,  which  the  surety  might  reasonably  suppose  would  go 
towards  defraying  the  debt  for  the  payment  of  which  Jie  made 
himself  collaterally  responsible.  Such  a  bargain  would  therefore 
increase  his  responsibility.  That  being  so,  the  withholding  the 
knowledge  of  that  bargain  from  the  surety  would  be  a  fraud 
upon  him,  and  would  vitiate  the  guarantee  contract.    Ibidem. 

In  Mactaggart  v.  Wation^  3  Clark  and  Finnelly,  5%^^  542,  Lord 
Brougham  said  there  was  no  occasion  to  dispute  the  doctrine, 
that  where  any  one  gives  security  for  the  conduct  of  another  in 
a  certain  office,  which  brings  him  in  contact  with  persons  also  in 
the  office  [to  whom  or  on  whose  account  the  security  is  given]  : 
he  has  a  right  to  expect  that  these  persons  will,  in  all  things 
affecting  [him]  the  surety,  conduct  themselves  according  to  law 
and  dischaige  their  duties.  All  that  might  be  generally  trueg 
and  yet  it  cannot  avail  to  discharge  a  surety,  who  has  expressly 
bound  himself  for  a  person's  doing  certain  things :  unless  it  can 
be  shown  that  the  person,  taking  the  security,  has  by  his  conduct 
either  prevented  the  things  from  being  done,  or  connived  at  their 
omission^  or  enabled  the  person  to  do  what  he  ought  not  to  have 
dmie,  or  leave  undone  what  he  ought  to  have  done,  and  that  but 
tac  such  conduct  the  omission  or  commission  would  not  have 
happened. 

The  principle  to  be  drawn  from  the  cases  is  this :— that  if, 
with  the  knowledge,  or  assent,  of  the  creditor,  any  material  part 
of  the  transaction  between  the  creditor  and  his  debtor  is  misre- 
presented to  the  surety,  the  misrepresentation  being  such,  that 
but  for  the  same  having  taken  place,  either  the  suretyship  would 
not  have  been  entered  into  at  all,  or  being  entered  into,  the 
extent  of  the  surety's  liability  might  be  thereby  increased,  the 
security  so  given  is  void  at  law,  on  the  ground  of  fraud.  Stone 
V.  Comptofif  5  Binghami  N.  C.  142, 156. 

P3Pg 
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Question  M  to  .  The  creditor  took  a  dividend  from  a  surety  in  full  of  all 
dUsc^am^one  ^^""^"^  against  him ;  the  question  was,  whether  that  transaction 
saratf  operatiDg  operated  as  a  discharge  of  the  co-surety.  On  the  part  of  the 
of\iWMifety.  creditor  it  was  argued,  that  if  a  surety  offers  to  pay  part  of  the 
'  debt,  the  creditor,  by  receiving  it,  does  not  affect  his  security  ; 
nor  is  the  person  discharged :  [nor  are  the  other  persons  liable 
discharged]  :  that  no  injury  is  done  to  any  one  :  on  the  con- 
trary, tlie  other  persons  liable  are  eased  to  the  extent  of  the 
payment :  that  it  cannot  affect  the  right  to  call  upon  the  other 
debtors  for  the  residue.  So  if  the  creditor  brings  an  action,  and 
in  the  course  of  that  action  one  of  the  sureties  pays  part  of  the 
debt,  that  can  mske  no  difference ;  that  that  is  no  injury,  but  an 
ease  to  the  others :  that  there  is  no  objection  to  the  creditor 
saying  he  will  not  call  upon  that  person  for  any  more :  that  no 
injury  is  done  to  any  one  by  undertaking  not  to  sue  him :  that 
the  creditor  cannot  be  compelled  to  sue  any  one,  but  may  select 
any  one :  that  a  surety  could  not  resist  a  bill  for  a  contribution, 
on  the  ground  that  the  creditor  undertook  to  demand  no  more 
from  him :  that  the  contribution  must  depend  upon  what  the 
sureties  actually  pay — ^when  that  shall  be  ascertained :  that  the 
ground  of  the  cases  [of  a  surety  being  discharged  by  certain 
dealings  between  the  principal  debtor  and  the  creditor]  is,  that 
no  step  should  be  taken,  which  would  have  the  immediate  effect 
of  throwing  upon  the  party  discharged  any  part  of  that  from 
which  the  transaction  was  to  discharge  him.  Lord  Eldon  said 
that  [a  transaction  between  the  creditor  and  principal  was  dif- 
ferent from  a  transaction  between  the  creditor  and  one  of  the 
sureties,]  but  governed  by  principles  in  some  degree  the  same  ; 
that  the  principal  is  to  discharge  all  the  obligations  of  all  the 
sureties :  but  they  stand  with  regard  to  each  other  in  a  relation, 
which  gives  rise  to  this  right  among  others,  that  if  one  pays 
more  than  his  proportion,  there  shall  be  a  contribution  for  a  pro- 
portion of  the  excess  beyond  the  proportion,  which  in  all  events 
he  is  to  pay  :  that  the  party  has  a  right  to  say  for  himself  he 
will  not  consider  the  relation,  but  will  take  six  shillings,  though 
the  surety  is  liable  to  pay  ten  shillings.  He  may  say  he  will  be 
passive  as  to  the  other  four  shillings,  or  he  will  discharge  the 
whole  debt,  and  at  his  own  risk  as  to  the  remedy  against  the 
other  surety,  or  he  may  reserve  the  remedy  against  the  co-surety 
expressly.  It  depends  upon  the  effect  and  terms  of  the  bargain 
actually  entered  into.  Ex  parte  Ojffbrd,  6  Vesey,  805, 806, 808. 
When  one  surety  is  discharged,  the  other  may  say,  "  You,  the 
creditor,  have  affected  my  claims  by  discharging  my  co-surety. 
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from  whom  I  am  entitled  to  demand  a  contribution,  either  by 
bringing  an  action  myself,  or  by  using  your  name  in  an  action  on 
your  security.*'  Mayhen  v.  Cricketi,  1  Wilson,  C,  C.  418, 424  ; 
S.  C.  2  Swanston,  185,  192. 

It  was  said  by  counsel,  arguendo,  that  where  there  are  two 
sureties,  the  creditor  may,  if  he  thinks  fit,  agree  to  let  the  one  go, 
and  yet  proceed  against  the  other  for  the  whole  amount  of  the 
debt,  unless  the  demand  of  the  entire  debt  from  the  co-surety, 
by  giving  him  a  right  of  contribution,  would  be  a  fraud  upon  the 
agreement  with  the  liberated  surety.  The  Court  observed,  that 
where  two  persons  are  liable  on  an  instrument  as  co-sureties,  it 
nevertheless  behoves  the  creditor  to  take  care  that  his  dealing 
with  one  of  such  sureties  is  not  such  as  to  release  the  other. 
Where  the  liability  is  joint,  or  joint  and  several,  and  one  of  the 
parties  is  discharged  by  the  creditor,  how  can  the  creditor  suc- 
cessfully proceed  at  law  against  the  other  ?  Anon.  L.  C.  Novem- 
ber, 1820. 

Consider  with  reference  to  the  present  head,  what  was  said  by 
Lord  Redesdale  in  Stirling  v.  Forester,  $  Bligh,  O.  S.  575,  59  i. 

John  Revill  the  father,  the  principal  debtor,  together  with 
Samuel  Revill  and  John  Revill  his  sons  as  his  sureties,  being 
indebted  to  Nicholson  in  their  joint  and  several  promissory  note 
for  299/.,  Nicholson  brought  an  action  upon  the  same,  when  it 
was  agreed  that  the  action  should  cease  upon  three  other  joint 
and  several  promissory  notes  being  given.  The  first  of  these 
not  having  been  paid  when  due,  Nicholson,  before  the  other  two 
notes  had  become  due,  in  consideration  of  100/.,  consented  to 
discharge  Samuel  Revill  from  all  liability  on  the  three  notes,  and 
the  first  of  the  notes  being  for  52/.  18«.  Sd,  was  delivered  up  to 
Samuel  Revill,  and  on  the  second  of  them  an  endorsement  was 
made  that  47/.  1«.  4(/.  had  been  received  on  account,  and 
Samuel  RevilFs  name  was  erased  from  it  as  well  as  from  the 
third  note.  Nicholson  then  sued  John  Revill  the  son  upon  the 
second  and  third  notes :  when  it  was  determined  that  Samuel 
Revill  having  been  discharged,  the  action  against  John  Revill  the 
son  could  not  be  maintained.  Lord  Denman,  in  pronouncing 
judgment,  said  the  Court  did  not  proceed  on  the  ground  that 
John  Revill  the  younger  had  lost  his  right  to  contribution  from 
the  joint  makers  of  the  note,  or  on  any  doctrine  as  to  the  relation 
of  principal  and  surety ;  but  merely  on  the  principle  sanctioned 
by  unquestionable  authority,  that  the  debtee's  discharge  of  one 
joint  and  several  debtor  is  a  discharge  of  all :  for  it  was  clear 
that  the  new  agreement  made  by  Nicholson  with  Samuel  Revill, 
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to  receive  from  him  100/.  in  full  payment  of  one  of  the  thiee 
notes,  and  in  part  payment  of  the  other  two  before  they  became 
due,  accompanied  with  the  erasure  of  big  name  from  tboie  two 
notes,  and  followed  by  actual  receipt  of  the  100/.,  was  in  law  a  dis- 
charge of  Samuel  Revill : — His  lordship  then  added^**  this  new 
eannot  perhaps  be  made  entirely  consistent  with  all  that  is  said 
by  Lord  Eldon  in  the  case  Ex  parte  G^ori^  where  his  lordship 
dismissed  a  petition  to  expunge  the  proof  of  a  surety  against  the 
estate  of  a  co-surety.  But  the  principle  to  which  we  have  ad« 
▼erted  was  not  presented  to  his  mind  in  its  simple  form ;  and 
the  point  certainly  did  not  undergo  much  consideration.  For 
some  of  the  expressions  employed  would  seem  to  lay  it  down 
that  a  joint  debtee  might  release  one  of  his  debtors,  and  yet,  by 
using  some  language  or  reservation  in  the  agreement  between 
himself  and  such  debtor,  keep  his  remedy  entire  against  the 
others  even  without  consulting  them.  If  Lord  Eldon  used  any 
language  which  could  be  so  interpreted,  we  must  conclude  that 
he  either  did  not  guard  himself  so  cautiously  as  he  intended,  or 
that  he  did  not  lend  that  degree  of  attention  to  the  legal  doctrine 
connected  with  the  case  before  him,  which  he  was  accustomed  to 
afford."  Nicholson  v.  Rmll,  6  Neville  &  Manning,  \9%,  %W  \  8. 
C.  4  Adolphus  &  Ellis,  675,  689. 

It  may  be  convenient  to  the  student  that  the  facts  of  Ex  parte 
Giford  should  be  here  stated.  Niblock  and  Burgess  partners, 
and  Baylis,  as  sureties  of  Bedford,  joined  the  latter  in  a  promis- 
sory note  to  Marshall  and  Haigh.  Niblock  and  Burgess  and 
Bedford  became  bankrupts :  and  thereupon  Marshall  and  Haigh 
proved  the  whole  debt  under  each  commission.  Afterwards 
Marshall  and  Haigh  brought  an  action  against  Baylis,  who  en- 
tered into  a  composition  with  his  creditors,  which  was  accepted 
by  Marshall  and  Haigh,  who  received  4«.  in  the  pound,  and  gave 
Baylis  a  receipt  for  the  same,  expressing  it  to  be  in  full  of  all 
demands.  Upon  this  a  petition  was  presented  in  the  bankruptcy 
of  Niblock  and  Burgess,  that  the  proof  made  by  Marshall  and 
Haigh  against  the  estate  of  Niblock  and  Burgess  might  be  ex- 
punged.  The  petition  was  dismissed.  Ex  parte  GiffiordyW  above. 

In  Nicholson  v.  Revill  the  Court  of  King's  Bench  came  to  a 
right  conclusion :  and  so,  it  is  apprehended,  did  Lord  Eldon  in 
Ex  parte  Giford.  Some  of  the  expressions  there  attributed  to 
his  lordship  are  not  perhaps  very  clear :  but  still  it  may  be 
doubted,  whether  it  would  be  difficult  to  show,  that  all  can  be 
reconciled  with  acknowledged  principles. 
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The  rule  that  time  given  to  the  principal  withoat  the  consent  Giving  time  to 
of  the  surety  will,  under  certain  circumstances,  discharge  the  ^  '^^^7* 
surety,  does  not  apply  between  co-sureties.  One  surety  cannot 
be  injured  by  time  having  been  given  to  another.  The  creditor 
may  recover  the  whole  amount  from  any  one  of  the  sureties ; 
and  the  surety,  who  pays  the  whole,  will  still  have  his  action  of 
contribution  against  a  oo»surety,  notwithstanding  any  arrange- 
ment for  time,  which  may  previously  have  taken  place  between 
the  creditor  and  such  surety.  Dimn  v.  Ske,  Holt,  399 ;  5.  C. 
1  Moore,  2. 

In  September,  1818,  a  bond  was  executed  by  sureties  con-  Surety  not  dis- 
ditioned  for  the  payment  of  a  balance  of  account  within  one  fu*^^J[^J^ 
month  after  a  demand  on  them ;  and  in  June,  1819,  tlie  obligees  does  not  pott- 
took  from  the  principal  debtors  a  warrant  of  attorney  for  such  V^^  his  re. 
balance,  with  a  stay  of  execution  if  they  should  discharge  the  debt 
by  monthly  instalments,  and  on  default  execution  was  to  issue  for 
the  whole  amount.  The  first  instalments  having  fallen  due  on 
the  2l8t  July,  1819,  and  not  having  been  paid,  the  obligees  on 
the  7th  of  August  following  made  a  demand  on  the  sureties.  On 
behalf  of  the  obligees  it  was  submitted,  that  as  by  the  condition 
of  the  bond  the  sureties  were  only  to  pay  within  a  month  after 
demand  made  on  them,  it  must  be  understood,  that  until  demand 
upon  them,  the  creditors  might  make  such  terms  with  the  debtors 
as  they  thought  proper,  provided,  when  the  demand  was  made, 
there  was  nothing  to  interfere  with  the  recourse  back  of  the 
sureties  to  the  principal  debtors.  Sir  John  Leach  said  that  the 
warrant  of  attorney  certainly  gave  time,  which  might  have  dis- 
charged the  sureties  if  they  had  been  affected  by  it ;  but  that 
the  liability  of  the  sureties  not  arising  till  demand,  and  previous 
to  the  demand  default  having  been  actually  made  by  the  prin- 
cipal debtors,  so  that  execution  might  have  instantly  issued  for 
the  whole  debt,  the  agreement  made  by  the  warrant  of  attorney 
was  at  an  end,  and  the  sureties  were  no  ways  injured,  as  there 
was  nothing  to  interfere  with  their  immediate  recourse  to  the 
principal  debtors  (b),    Prendergast  v.  Devetf,  6  Maddock,  Iftii, 


(a)  See,  post,  page  587. 

(6)  See  Davey  v.  Prcndergrau^  5  Barnewall  and  Alderson,  187, 
also  post,  pages  591,  592.  The  point  that  when  the  demand 
on  the  sureties  was  made,  the  agreement  for  time  contained  in 
the  warrant  of  attorney  was  at  an  end,  was  not  raised  at  law. 
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Id  June,  1817,  the  obligee  commenced  an  action  on  the  bond 
against  the  principal  debtor,  and  on  the  itSd  of  that  month  toc^L 
a  cognovit  from  him,  with  a  stipulation  that  no  judgment  shoald 
be  entered  up,  or  execution  issued,  until  the  1st  of  August.  On 
the  part  of  the  obligee  it  was  urged  that  a  surety  is  never  dis- 
charged by  the  delay  of  the  creditor  in  suing  the  principal  debtor, 
unless  the  creditor  makes  an  agreement  with  the  principal,  by 
which  he  is  prevented  from  suing  him ;  that  in  the  case  then 
before  the  Court  the  creditor's  remedy  against  the  principal  was 
never  lost,  nor  were  his  hands  tied  for  a  moment ;  that  by  the 
arrangement  the  remedies  of  the  surety  were  not  diminished  or 
affected  in  any  manner ;  and  that  it  was  clear  that  in  the  usual 
course  judgment  could  not  have  been  obtained  in  the  action  until 
long  af^er  the  1st  of  August,  and  therefore  the  period  for  getting 
the  bene6t  of  the  action  had  been  shortened  and  not  extended. 
Sir  Anthony  Hart  said  that  the  principle  of  discharging  a  surety 
by  the  giving  of  time  by  the  creditor  was  a  refinement  of  a  court 
of  equity,  and  he  would  not  refine  upon  it.  By  the  arrangement 
complained  of,  time  was  not  given,  but  the  remedy  was  acce- 
lerated.   Hubne  v.  Cola,  ft  Simons,  \%. 

In  the  numerous  cases  that  occur  at  law,  where  application  is 
made  to  discharge  the  bail  on  the  ground  that  the  creditor  has 
taken  a  cognovit  from  the  debtor  without  their  privity,  the  in- 
quiry is  whether  execution  is  postponed  beyond  the  time  at  which 
it  might  have  been  obtained  by  a  diligent  proceeding  in  the 
action,  and  the  period  at  which  the  bail  might  take  and  surrender 
the  debtor  is  therefore  altered.     Anon.  V.  C.  February,  1825. 


Equitable  juris-  "^^^  jurisdiction  exercised  by  Courts  of  law  with  reference  to 
diciioDofCouru  sureties  in  bail-bonds  is  an  equitable  jurisdiction  created  by  sta- 
Ltw?  wUh^c-  *^^®*  ^^^^^  ^^^  *ct  for  the  amendment  of  the  law  and  better 
fereuce  to  sure-  administration  of  justice,  4  Anne,  c.  16,  s.  20,  where  the  plaiotiff* 
bonds!  ^"  ^^  action  having  procured  from  the  sheriff  an  assignment  of 

the  bail-bond  brings  an  action  upon  it,  the  Court  in  which  such 
action  on  the  bail-bond  is  brought  (a),  may  by  rule  or  rules  give 

(a)  Unless  it  be  an  action  by  the  sheriff,  or  unless  there  be 
some  special  circumstances,  the  bail-bond  can  be  sued  only  in  the 
Court  in  which  the  original  action  was  brought;  and  for  the 
obvious  reason,  that  as  no  other  court  can  be  so  cognizant  of  the 
proceedings  in  that  suit,  so  none  can  be  so  competent  to  give  the 
general  relief  upon  equitable  terms  which  the  statute  meant  to 
afford. 
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sach  relief  to  the  plaintifF  and  defendant  in  the  original  action, 
and  to  the  hail  upon  the  bond  taken  from  the  bail,  as  is  agree- 
able to  justice  and  reason,  and  such  rule  or  rules  shall  have  the 
nature  and  effect  of  a  defeazance  to  such  bail-bond. 


The  jurisdiction  exercised  by  Courts  of  law  with  reference  to 

sureties  in  recognizances  of  bail  is  also  an  equitable  jurisdiction,  fr^Q^^tLP^'^ 

Lord  Tenterden  said  of  this  jurisdiction,  a  recognizance  of  bail  Law,  with  refer- 

stands  upon  a  different  ground  from  bail-bonds  as  to  the  juris-  f^^  ^  tnietMi 
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diction  of  the  Court.  In  the  case  of  a  recognizance  of  bail  the  of  buL 
jurisdiction  is  not  founded  upon  statute,  but  upon  a  general 
authority  in  the  Court,  to  see  that  an  improper  use  is  not  made 
of  its  own  records.  Therefore  if  the  Court  sees  that  an  improper 
use  is  attempted  to  be  made  of  the  security,  which  the  party  has 
given,  it  immediately  interferes.  That  is  done  upon  special 
application  to  the  Court,  upon  a£Sdavits  setting  forth  all  the  cir- 
cumstances of  the  case.  5  Bamewall  &  Alderson,  19^3  and  ft 
Chitty,  340. 


The  following  are  some  of  the  principal  cases  on  the  two  last 
heads,  which  by  analogy  may  be  found  useful  to  the  Chancery 
practitioner. 

The  creditor  had  accepted  a  cognovit  from  the  principal  debtor  Caws  i 
for  paying  the  debt  by  instalments.    The  Court  said,  that  if  the  ^J^^J^ 
debtor  had  been  surrendered  afler  such  a  cognovit,  the  Court  iofftimeto 
would  discharge  him ;  that  it  would  be  very  extraordinary  that  ^^* 
if  the  creditor  parted  with  the  power  of  taking  the  debtor  until 
default  made  in  payment  of  the  instalments,  the  power  of  taking 
him  should  still  subist  in  the  bail ;  that  that  power  is  certainly 
derived  from  and  dependant  upon  the  power  of  the  creditor  to 
take  the  debtor;  that  the  bail  could  not  render  the  principal,  if 
the  creditor  gave  him  time  for  payment  by  instalments,  until  the 
time  when  failure  was  made  in  payment  of  an  instalment :  that 
the  bail,  therefore,  were  put  in  a  dif!erent  situation  from  that  in 
which  they  placed  themselves  when  they  entered  into  their  re- 
cognizance.    Bowsfield  V.  Tower,  4i  Taunton,  456. 

The  Court  considered,  as  the  cause  might  have  been  tried,  so 
that  the  creditor  would  have  been  entitled  to  judgment  and  exe- 
cution before  the  day  on  which  the  last  instalment  of  the  oog« 
novit  would  have  become  due,  that  time  had  been  given  to  the 
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principal,  and  that  therefore  the  bail  were  discharged.  Crafts  v. 
Johnson,  1  Marahall,  59 ;  5.  C.  5  Taunton,  319. 

The  creditor  cannot  give  a  partial  indulgence  to  the  principal 
debtor  without  the  consent  of  the  bail;  and  if  he  does  so,  it  dis- 
charges them;  for  the  bail  cannot  after  tliat  surrender  their 
principal.     Thomas  v.  Young,  15  East,  617. 

The  creditor  had  consented  to  receive  from  the  debtor  certain 
bUls  of  exchange,  accepted  by  a  surety,  for  the  amount  of  the  debt 
and  costs  in  three  instalments.  The  Court  said  it  appeared  that 
the  debtor  had  procured  a  surety  to  accept  bills  payable  at  a 
future  day ;  and  those  bills  being  payable  at  a  future  day,  the 
debtor  had  purchased  the  privilege  of  being  free  from  arrest, 
until  it  should  be  seen  whether  the  bills  would  be  paid  or  not; 
he  had  given  therefore  a  consideration  for  his  freedom  from  ar- 
rest for  a  certain  time,  and  until  that  was  expired  the  creditor 
could  not  take  him  ;  and  that  being  so,  according  to  the  doctrine 
of  all  the  cases,  the  bail  were  discharged.  fFillison  v.  WkUakert 
7  Taunton,  5S ;  S.  C.  ft  Marshall,  SBS. 

In  Farmer  V,  Thorley^  4Bamewall  &  Alderson,  91,  it  was  insisted 
by  counsel  that  the  several  cases  where  it  had  been  decided  that 
a  cognovit  with  stay  of  execution  was  a  discharge  of  the  bail  ap- 
plied only  to  bail  above,  and  not  to  bail  to  the  sheriff:  but  the 
Court  were  of  opinion  that  bail  to  the  sheriff  were  also  discharged 
by  such  a  proceeding,  the  creditor  having  no  right  to  proceed 
upon  the  bail-bond  unless  there  was  a  continuing  breach,  which 
there  could  not  be  where  a  cognovit  had  been  taken,  that  being 
an  admission  by  the  creditor,  that  the  debtor  had  appeared  to 
the  action,  and  was  properly  in  Court,  (a) 

Agreement  by  bail,  that  their  liability  should  continue  not 
binding,  if  made  in  ignorance  of  the  particulars  and  effect  of  a 
transaction  between  the  creditor  and  debtor  which  was  such  as 
to  discharge  them.  West  v.  Ashdown,  7  Moore,  566  ;  5.  C.  1 
Bingham,  164,  

{a)  For  a  similar  reason  a  cognovit  is  a  discharge  of  the  she- 
riff. The  duty  of  the  sheriff  is  to  bring  in  the  debtor's  body. 
When  a  cognovit  is  given  the  debtor  appears  in  Court  and  ac- 
knowledges the  debt.  The  creditor  has  accepted  the  appearance 
of  the  debtor  in  Court,  and  the  sheriff  has  nothing  further  to  do. 
The  King  v.  The  Sheriff  <f  Surrey,  1  Taunton,  159. 

The  principle  upon  which  the  sheriff  is  discharged  by  the  cre- 
ditor accepting  a  cognovit  has  occasionally  been  misunderstood. 
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In  Stetem&n  ▼.  Roche,  9  Barnewall  &  Cresswell,  707 ;  and  BoI  lU  tiiM 
Sievauanv.  Create^  4  Manning  &  Ryland,  561,  the  Court  ex-  P*"^'*^ 
pressed  themselves  clearly  of  opinion  that  bail  are  not  discharged  whSh  delMor    ' 
by  the  creditor  taking  a  cognovit  from  the  principal  debtor  with*  would  kmve,  if 
out  their  consent,  or  knowledge,  unless  by  the  terms  of  the  cog-  ceeded  reeuiarly 
noTit  he  is  to  have  a  longer  time  for  the  payment  of  the  debt  in  the  action,  (a) 
and  costs,  than  he  would  if  the  creditor  had  proceeded  regularly 
in  the  action. 

So  Ladbrook  v.  Heweit,  1  Dowling,  488. 

In  Whitfield  v.  Hodges,  1  Tyrwhitt  &  Granger,  1061,  1064  • 
S,  C,  1  Meeson  &  Welsby,  679,  681 ;  Lord  Abinger  said,  upon 
the  principle  of  the  cases,  where  a  cognovit  had  been  given  by 
which  tlie  creditor  becomes  entitled  to  sign  judgment  immediately, 
and  before  he  could  otherwise  have  done  so,  he  may  even  give  a 
farther  extension  of  time,  if  not  extended  beyond  the  period  at 
which,  in  the  ordinary  course  of  things,  judgment  and  execution 
could  have  been  obtained. 

fFootmm  v.  Pryce,  S  Tyrwhitt,  375,  and  1  Crompton  & 
Meeson,  852,  may  be  properly  mentioned  here.  It  was  there 
held  that  where  a  bail-bond  was  already  forfeited  and  assigned, 
and  an  action  commenced  upon  it,  an  agreement  between  the 
creditor  and  the  principal  debtor  to  stay  proceedings  for  a  month 
did  not  discharge  the  bail.  As  bail  to  the  sheriff  cannot,  like 
bail  to  the  action,  take  their  principal  into  custody  and  render 
him  in  their  discharge  (the  condition  of  the  bond  being  merely 
that  the  debtor  shall  put  in  special  bail),  it  does  not  seem  that  such 
an  agreement  would  interfere  with  any  remedy  the  bail  might 
have  against  their  principal,  by  reason  of  the  forfeiture  of  the 
bail-bond  and  the  consequential  proceedings. 

The  Courts  of  law  have  held  with  respect  to  bail,  that  the 
bail  are  entitled  to  surrender  the  principal  at  any  time»  whenever 
the  creditor  himself  would  not  be  precluded  from  taking  a  pro- 
ceeding against  him.  If  the  creditor  gives  time  to  the  principal, 
the  creditor  cannot  during  that  time  take  or  proceed  against  him, 
neither  during  the  same  period  can  the  bail.  In  a  case  where  the 
creditor  not  having  ever  given  time  to  the  principal,  has  never 
precluded  himself  at  any  moment  from  so  proceeding,  the  bail 
were  never  at  any  time  prevented  from  surrendering  their  prin- 
cipal ;  and  therefore  they  are  not  discharged  from  their  liability. 
Melvill  V.  Giendining,  7  Taunton,  126. 

(a)  See  ante,  page  585. 
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The  a{[raeiMDt  Creditor  told  the  debtor  that  he  woald  accept  a  composition, 
moif fa«  ^roMd  ^^  ^^'  ^^^^'  creditors  would  come  into  it,  and  would  give  him 
consideration  three  weeks'  time  to  consult  them,  during  which  time  the  ere- 
andbindiog(a).  jj^^^  promised  not  to  arrest  him.  The  Court  said,  the  creditor 
by  remitting  his  legal  dQigence  does  not  bar  the  bail  from  sur- 
rendering their  principal  at  any  moment :  the  creditor  has  never 
disarmed  himself:  he  has  never  put  himself  in  such  a  situation, 
that  he  might  not  at  all  times  proceed  with  his  action*  Brkk- 
wood  V.  Annii,  5  Taunton,  614 ;  S.  C.  1  Marshall,  250.  See  also 
7  Taunton,  54 ;  and  t  Marshall,  584. 

Of  course  it  will  be  no  discharge  of  the  bail,  if  the  creditor 
takes  bills  of  exchange  for  the  debt,  but  there  is  no  stipulation 
to  prevent  him  from  proceeding  against  the  debtor  whilst  the 
biUs  are  running.    Mehill  v.  Glendmwg,  7  Taunton,  126. 

In  Thackeray  v.  Turner^  8  Taunton,  28,  there  was  an  agree- 
ment signed  by  the  creditors  to  accept  the  sum  of  10«.  in  the 
pound,  if  paid  on  a  certain  day,  provided  that  all  the  creditors 
would  accept  the  same,  [whether  they  had  done  so  does  not  ap- 
pear,] and  receive  at  the  same  time  the  note  of  the  debtor  at  two 
years  for  the  remaining  10«.  The  debtor  had  become  bankrupt 
and  had  obtained  his  certificate,  and  the  bail  were  discharged  on 
that  ground,  the  Court  treating  the  agreement  as  not  affecting 
the  question. 

The  same  case  is  reported  in  1  Moore,  457. 

There  was  a  question  whether  the  agreement  must  not  be  con- 
sidered as  made  after  the  date  of  the  judgment  against  the  bail. 

In  some  of  the  cases  at  law  regarding  the  discharge  of  bail,  it 
has  been  a  material  inquiry,  whether  the  arrangement  between 
the  creditor  and  the  debtor  was  entered  into  before,  or  after,  the 
time  when  according  to  the  practice,  the  bail,  being  bail  above, 
could  have  surrendered  their  principal  ?  Anonjfmom^  M.  R.  De- 
cember, 1823. 

The  bail  can  only  be  exonerated  where  time  is  given  to  their 
principal  for  good  consideration,  and  on  a  binding  engagement, 
which  would  prevent  the  creditor  from  going  on  against  him. 
If  the  creditor  was  not  absolutely  bound  by  the  agreement,  the 
bail  could  not  be  discharged.  fThitficld  v.  Hodges,  1  Tyrwhitt 
&:  Granger,  1061 ;  see  pages  1062, 1064.  If  the  creditor  merely 
promised  to  extend  the  time,  the  bail  are  not  discharged.  i9.  C. 
1  Meeson  &  Welsby,  679 ;  see  page  681. 

Udall  v.  Nekon,  4  Neville  &  Manning,  687 ;  Vemon  v.  TMrky, 


(«) 


See  ante,  page  569,  also  page  564, 
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4  Dowling^  660,  1  Tyrwhitt  &  Granger,  4121,  and  1  Meeson  & 
Welflby,  316,  seem  to  belong  to  this  bead. 

In  Woatnam  v.  Fryce^  3  Tyrwhitt,  375,  and  1  Crompton  & 
Meeson,  352,  the  transactions  prior  to  the  forfeiture  and  assign- 
ment of  the  bail-bond  and  the  commencement  of  the  action  did 
not  amount  to  a  stay  of  proceedings.  The  agreement  after  the 
commencement  of  such  action  did  not  affect  the  bail.  See  ante^ 
page  587. 


In  Price  v.  Edmunds^  10  Barnewall  &  Cresswell,  578,  the  ere-  Caies  where  the 

ditor  took  from  the  principal  debtor  a  cognovit  for  the  debt,  {j^*J*J^**^ 

payable  by  three  instalments,  on  the  28th  April,  the  28th  May,  only  u  regaidt 

and  the  ^8th  June,  and  upon  default  in  payment  of  any  of  these  P^^^'^^^  ^^» 

instalmenu  on  the  day  appointed,  the  creditor  was  to  be  at  wh^b  debtor 

liberty  immediately  to  enter  up  judgment,  and  sue  out  execution  woald  have  had, 
i»       1        1    1     1  1         r»„      /*        .        1  .,  «      if  creditor  had 

for  the  whole  debt.     The  first  mstalment  was  not  paid  on  the  pnweeded  re- 

28th  April,  but  was  afterwards  paid  in  the  month  of  May.     The  V^^V^J  in  ^ 
question  was,  whether  a  surety  for  the  debt  was  discharged?  tpr- 

On  behalf  of  the  creditor  it  was  argued,  that  there  was  no  time  ,.  iEdmund$» 
given  to  the  principal,  because  on  default  of  payment  of  any  or 
either  instalment,  the  creditor  was  at  liberty  to  enter  up  judg- 
ment for  the  whole  sum,  and  to  sue  out  execution :  that  the  cre- 
ditor, if  he  had  proceeded  in  the  action,  could  not  have  had 
execution  until  the  29th  April,  whilst  the  first  instalment  became 
due  on  the  28th  of  this  month.  On  behalf  of  the  surety  it  was 
argued,  that  the  cognovit  was  an  express  agreement  by  the  cre- 
ditor to  give  time  to  the  principal  debtor  for  a  part  at  least  of 
the  debt  until  the  28th  June :  that  in  construing  that  instrument 
the  Court  could  look  at  the  intention  of  the  parties  at  the  time 
when  it  was  executed :  that  it  must  be  assumed  that  the  giving 
of  the  cognovit  was  injurious  to  the  surety :  that  if  it  had  not 
been  given,  the  principal  might  have  paid  the  debt,  and  thereby 
released  the  surety  before  the  28th  April:  that,  on  the  other 
hand,  if  the  surety  had  elected  to  pay  the  debt  before  that  day» 
might  he  not  have  sued  the  principal?  that  if  he  might,  the 
cognovit  was  contrary  to  the  intention  of  the  parties,  and  an  in- 
operative instrument :  that  if  the  surety  could  not  sue  the  prin- 
cipal, then  the  surety's  rights  were  suspended  by  the  act  of  the 
creditor  without  the  surety's  consent :  that  besides  the  creditor 
received  the  first  instalment  after  the  first  default  made,  and  he 
could  not  then  issue  execution  before  the  next  instalment  became 
due :  then  assuming  that  time  had  been  given^  it  was  quite  clear 
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that  a  creditor  by  giving  time  to  a  principal  debtor  dischargei  the 
surety  both  in  law  and  equity,  becauae  the  creditor  cannot  call  on 
the  other  parties  without  an  injury  to  the  person  to  whom  he  has 
given  time.  Mr.  Justice  Bayley  said,  that  the  foundation  of  the 
argument  upon  which  the  surety  most  rely  entirely  fiuled.  That 
the  surety  contended  that  time  was  given  to  the  principal  debtor. 
Now  according  to  the  cognovit  time  was  at  all  events  to  be  given 
until  the  28th  April,  and  if  the  first  payment  was  then  duly  made, 
further  indulgence  was  to  be  given.  That  it  turned  out  that,  in 
fact,  the  first  instalment  was  not  paid  on  the  ftSth  April,  so  that 
the  principal  debtor  had  not  by  virtue  of  the  cognovit  any  farther 
indulgence,  but  was  then  liable  to  an  execution  for  the  whole  turn 
due.  The  case  then  stood  thus :  a  bargain  was  made  that  pro- 
ceedings should  be  stayed  until  the  l?8th  April,  but,  according  to 
the  regular  course  of  practice  the  principal  debtor  had  power  to 
keep  the  creditor  out  of  his  money  imtil  the  29th  of  that  month, 
so  that  in  reality  he  did  not  obtain  any  indulgence  by  the  cog- 
novit. That  this  transaction  clearly  would  not  be  within  the  rule 
as  to  giving  time  so  as  to  discharge  bail ;  for  it  was  a  well  esta* 
blished  rule,  that  a  cognovit  by  the  principal  without  notice  to 
the  bail  does  not  discharge  them,  unless  time  be  given  to  the 
former  beyond  that  in  which  the  creditor  would  have  been  en« 
titled  to  judgment  and  execution,  had  he  gone  to  trial  in  his  cause : 
that  the  surety  could  not  therefore  take  advantage  of  the  trans- 
action in  question.  Mr.  Justice  Park  said,  he  could  not  distin- 
guish the  point  from  the  case  of  bail,  and  they  were  not  dis- 
charged by  the  acceptance  of  a  cognovit  from  the  debtor,  unless 
time  was  in  fact  given. 

It  is  apprehended  it  will  be  found  difficult  to  reconcile  the 
above  case  of  Price  v.  Edmunds  with  the  other  authorities  in 
the  books. 

In  Hatmingtan  v.  Beare,  4  Dowling,  256,  the  debtor  executed 
a  cognovit  for  the  payment  of  damages  and  costs  by  instalments 
on  the  2Sd  March,  the  31st  March,  and  the  1st  May,  and  in  case 
of  default  in  payment  of  the  same^  or  any  part  thereof,  at  the 
aforesaid  times,  judgment  was  to  be  entered  up,  and  execution  to 
issue  for  the  whole,  or  so  much  as  should  be  unpaid.  The 
debtor  having  made  default,  judgment  was  entered  up  on  the  5d 
April.  On  the  part  of  the  creditor  it  was  contended,  that  under 
the  circumstances  the  bail  were  not  discharged  ;  because  it  did 
not  appear  that  they  had  been  at  all  prejudiced,  or  that  more  time 
had  been  allowed  than  the  bail  would  have  had  if  the  creditor 
had  gone  to  trial ;  that  whether  the  judge  had  granted  the  ere- 
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ditor  speedy  execution  or  not,  as  judgment  was  signed  on  the 
5d  April,  it  was  in  either  case  signed  before  the  creditor  could 
have  got  judgment  in  the  usual  course :  that  it  was  not  sufficient 
to  show  that  more  time  had  been  agreed  to  be  given,  unless  it 
was  actually  given ;  and  that  although  the  time  for  payment  of 
the  last  instalment  would  not  have  arrived  until  the  1st  May^  if 
the  debtor  had  performed  the  agreement,  yet  as  it  was  a  condition 
precedent  that  the  debtor  should  pay  part  of  the  debt  on  a  pre- 
vious day,  which  he  neglected  so  to  do,  the  agreement  was  at  an 
end,  and  the  creditor  was  just  as  much  at  liberty  to  sign  judgment 
as  he  would  have  been  if  the  action  had  gone  on  in  the  usual 
course.  The  bail,  therefore,  had  not  been  damnified.  Lord 
Abinger  said,  the  question  was  not  whether  the  bail  had  been 
damnified.  The  rule  was  that  if  time  be  given  to  the  principal 
without  the  consent  of  the  bail,  they  are  thereby  discharged. 

In  Crofit  V.  Johnson^  ante,  pages  585, 586,  the  inquiry  made  by 
the  Court  was  whether  judgment  could  have  been  had,  and  execu- 
tion issued,  before  the  time  fixed  for  pa3rment  of  the  lateH  instal- 
ment. In  Stevenson  v.  Roche  and  Steoentan  v.  Crease^  ante, 
page  587,  the  cognovit  was  for  the  payment  of  the  debt  by 
instalments,  and  all  the  instalments  were  payable  before  the  day 
on  which  the  creditor  could  have  obtained  judgment. 

See  the  statement  of  the  case  of  Prendergast  v.  Devey,  ante,  sureties  held 
p.  583.    The  obligees  brought  an  action  on  the  bond  against  the  not  discharged 
sureties,  and  the  latter  pleaded  that  the  obligees  had  by  parol  riv^  to  prind- 
agreement,  without  the  privity  of  the  sureties,  given  time  to  the  pal  debtor, 
principal  debtors  to  pay  by  instalments,  &c.    The  Court  decided  J^liTandliSw^ 
that  such  plea  was  no  answer  to  the  action.    Lord  Tenterden  ment  for  time 
said,  that  the  ground  of  his  opinion  was  that  general  rule  of  the  "^^*'  ***^ 
common  law,  which  required  that  the  obligation  created  by  an 
instrument  under  seal  should  be  discharged  by  force  of  an  in- 
strument of  equal  validity ;   that  the  operation  of  that  rule  was^ 
indeed,  sometimes  such  as  to  make  it  imperative  upon  a  court 
of  equity  to  interpose  and  grant  relief:  but  it  by  no  means  fol- 
lowed, Uiat  the  rule  of  law  was  to  be  broken  down  because  a 
Court,  having  a  jurisdiction  of  another  kind,  would  interpose 
where  there  was  a  particular  case  in  which  the  rule  of  law  might 
be  found  to  operate  harshly ;  that  there  was  great  objection  to 
a  Court  of  law  taking  upon  itself  to  act  as  a  Court  of  equity, 
because  it  had  not  the  means  of  doing  that  full  and  ample 
justice  which  the  particular  case  might  require  ;  that  a  Court  of 
law  ought  not  therefore  to  interpose  in  a  matter,  which  seemed 
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peculiarly  to  belong  to  the  jarisdiction  of  a  Court  of  equity; 
that  if  a  parol  agreement  waa  entered  into  to  give  time  to  the 
parties,  supposing  it  not  the  case  of  a  surety,  but  simply  the  case 
of  a  common  bond,  conditioned  for  payment  of  money  at  a  cer- 
tain day,  it  would  not  prevent  the  party  from  proceeding  at  law 
immediately,  whatever  the  consideration  of  the  delay  might  be ; 
and  if  that  were  so,  how  could  the  giving  of  time  to  a  third 
person  by  such  an  agreement  prevent  the  obligee  of  the  bond 
from  proceeding  at  law  against  the  surety  ?  That  there  might 
indeed  be  such  a  consideration  for  the  agreement  as  might 
induce  a  Court  of  equity  to  direct  tliat  the  party  should  not 
proceed  to  enforce  his  remedy  at  law :  but  a  parol  agreement  of 
that  nature  could  never  operate  to  control  the  obligation  of  the 
bond  in  a  Court  of  law ;  and  that  the  decisions  which  had  taken 
place  in  the  Courts  of  equity  in  cases  of  that  nature,  had  always, 
as  he  understood  them,  proceeded  on  the  notion  that  at  law  the 
thing  prayed  for  could  not  be  done.  jDovey  v.  PrendergraUf 
5  Bamewall &  Alderson,  187, 191 ;  S.C.  % Chitty,  536,  359. 

In  the  prior  case  of  Oniie  v.  Yanngf  Holt,  84,  (see  also 
4  Campbell,  536,)  the  surety  in  the  bond  pleaded  that  the 
obligee,  without  his  privity  and  consent,  forbore  and  gave  a 
longer  day  of  payment.  The  objection  was  not  taken  that  the 
agreement  was  by  parol,  but  the  issue  was  whether  there  was 
any  agreement  of  forbearance.  Chief  Justice  Gibbs  said,  the 
defence  is,  that  the  obligee  has  extended  the  terms  of  the  obliga- 
tion without  the  privity  of  the  surety.  This  defence  is  borrowed 
from  a  Court  of  equity ;  there,  if  [longer]  day  of  payment  be 
given  to  the  debtor,  the  sureties  are  discharged.  It  is  the  equit- 
able right  of  sureties  to  come  into  a  Court  of  equity  and  demand 
to  sue  in  the  name  of  the  creditor.  Now  if  the  creditor  has 
given  time  to  his  debtor,  the  surety  cannot  sue  him.  (a)  But  the 
fact  to  be  here  tried  is,  was  time  of  payment  given  without  the 
privity  of  the  surety?  What  is  forbearance  and  giving  time? 
It  is  an  engagement  which  ties  the  hands  of  the  creditor.  It  is 
not  negatively  refraining,  not  exacting  the  money  at  the  time ; 
but  it  is  the  act  of  the  creditor,  depriving  himself  of  the  power 
of  suing  by  something  obligatory,  which  prevents  the  surety 
from  coming  into  a  Court  of  equity  for  relief;  because  the  prin- 
cipal [the  creditor]  having  tied  his  own  hands,  the  surety  cannot 
release  them,  [cannot  compel  the  creditor  to  sue  the  principal 
debtor.]     Here  tliere  is  no  contract  to  forbear,  no  impediment 

(a)  See  the  note,  post,  page  614. 
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to  the  suit.    The  present  issue  is,  was  there  an  agreement  to 
forbear  ?    There  was  none. 

So  Moore  ▼•  Bofwmaker,  2  Marshall,  S92  (the  facts  of  which 
will  be  more  fully  stated  in  a  subsequent  page.)  There  the 
surety  in  a  replevin  bond  [the  distress  was  for  rent]  pleaded 
that  before  judgment  obtained  in  the  action  of  replevin,  it  was 
agreed  between  the  landlord  and  the  tenant,  without  the  know- 
ledge or  consent  of,  or  any  notice  to,  the  surety,  that  all  differ- 
ences between  them  should  be  referred  to  arbitration  (some  of 
the  particulars  of  the  agreement  were  stated) ;  and  that  pend- 
ing the  reference  no  proceedings  should  be  taken  in  the  action  of 
replevin.  There  was  a  demurrer  to  this  plea  as  affording  no 
legal  answer,  though  it  might  entitle  the  surety  to  relief  in  a 
Court  of  equity.  The  judgment  of  the  Court  proceeded  solely 
on  the  contents  of  the  agreement.  Chief  Justice  Gibbs  said,  it 
was  difficult  in  looking  through  the  facts  which  were  alleged  in 
the  plea,  to  see  anyiof  them,  which  did  not  operate  in  favour  of 
the  sureties  ;  for  all  the  proceedings  were  stayed  in  the  action 
of  replevin  till  the  award  should  be  made  ;  that  the  delay  of  the 
proceedings  was  no  prejudice  to  the  sureties ;  that  the  case  of 
replevin  had  beeu  confounded  with  that  of  an  arrest,  which  was 
perfectly  dissimilar  (a)  ;  that  the  reason  why  bail  on  an  arrest 

(a)  The  learned  judge  was  wrong  in  his  assertion.    There  is  fq^iigi^ie  juris- 
on  the  contrary  great  similarity  between  the  case  of  bail  bonds,  diction  of  Couru 
and  the  case  of  replevin  bonds,  where  the  distress  levied  is  for  JJ^^^^J^fc^enw'' 
rent  and  an  assignment  has  been  made  by  the  sheriff*.    It  has  to  sureties  in 
been  already  seen  that  a  statute  of  Anne  has  given  to  the  com-  r«P^«*i»  ^^ds. 
mon  law  Courts  an  equitable  jurisdiction  in  the  case  of  bail 
bonds.    The  act  11  George  2,  c.  19,  for  the  more  effectually 
securing  the  payment  of  rents  and  preventing  frauds  by  tenants, 
gives  to  the  common  law  Courts  the  same  equitable  jurisdiction 
in  the  case  of  replevin  bonds.     By  the  last  section  of  the  act, 
where  the  avowant,  or  other  person,  making  cognizance,  has 
taken  from  the  sheriff*  an  assignment  of  the  replevin  bond,  and 
the  bond  being  forfeited,  has  brought  an  action  upon  it,  the 
Court  where  such  action  is  brought,  may,  by  a  rule  of  the  same 
Court,  give  such  relief  to  the  parties  upon  such  bond  as  may  be 
agreeable  to  reason  and  justice ;  and  such  rule  shall  have  the 
nature  and  eff*ect  of  a  defeasance  to  such  bond. 

It  will  be  seen  presently,  however,  that  the  above  decision  in 
Moore  v.  Batmnaker  was  right,  although  not  for  the  reasons  as- 
signed by  the  Court. 

QQ 
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were  dkdmrged  by  giving  dme  to  the  principal  was,  tfafti  theb 
remedy  of  surrender,  which  ought  always  to  be  kept  entire,  was 
taken  away  (a) ;  that  in  the  ease  of  a  replevin  bond  there  was 
no  snch  prejudice ;  that  the  delay  was  to  the  prejudice  of  the 
assignee  of  the  bond,  and  it  was  no  reason  for  sayii^  that  the 
sureties  were  disdiarged,  beeause  he  had  not  pressed  hisrepkrin 
suit  with  all  possible  diligence  (6). 

Aldridgt  ▼.  Harper,  10  Bingham,  llg ;  8.  C.  S  Moore  &  Scott, 
518,  was  decided  upon  the  same  ground  as  Dowy  ▼•  Prtmder^ 
grati.  It  was  an  action  of  debt  against  sureties  in  a  replevin 
bond,  the  distress  being  for  rent,  to  which  they  pleaded  an  order 
of  nisi  prius,  made  in  the  replevin  and  two  other  causes,  and  in 
the  matter  of  an  indictment,  with  the  consent  of  the  difiereot 
parties,  but  without  the  knowledge  of  the  sureties  in  the  rqdevm 
cause ;  1^  which  order  verdicts  were  entered  up,  (that  in  the 
replevin  cause  being  for  the  tenant,)  subject,  however,  alto- 
gether to  a  reference  to  arbitration.  On  tbik  part  of  the  obligee 
it  was  urged,  that  a  reference  to  arbitration  was  in  a  Court  of 
law  no  discharge  to  the  sureties,  upon  a  plea  in  bar  to  an  action 
on  the  bond,  whatever  it  might  be  in  a  Court  of  equity,  cht 
upon  an  application  by  motion,  when  a  Court  of  law  exerctsed 
a  discretion  according  to  the  equity  of  the  case.  Chief  Justioe 
Tindid  said,  the  Court  were  all  of  opinion,  that  although  the  cir- 
cumstances stated  in  the  plea  might  have  the  effect  o£  discharging 
the  sureties  in  a  Court  of  equity,  or  upon  an  application  to  the 
equitable  jurisdiction  of  the  Court  of  law(c)  upon  a  summary 
application  upon  some  collateral  point,  yet  that  those  fiicts  could 
not  be  plesded  as  a  bar  to  the  action ;  that  the  action  was  that 
of  debt  upon  bond ;  and  the  only  plea  of  discharge  from  the 
performance  of  the  condition  must  be  a  plea  of  such  discharge 
by  a  writing  under  seal. 

Except  where  a  surety  has  entered  into  a  bond  for  payment 
on  default  of  the  principal  debtor,  the  Courts  of  law,  as  well  as 

(a)  The  observation  must  be  understood  of  bail  to  the  action, 
and  not  bail  to  the  sheriff,  as  the  latter  have  no  remedy  of  sur^ 
render. 

(b)  But  see  post,  page  602,  remarks  in  Archer  v.  Hak, 

(c)  In  the  above  case  the  action  was  by  the  sheriff  and  not 
by  the  assignee  under  the  statute ;  the  equitable  jurisdiction 
meant  must  be  therefore  that  exercised  by  the  Court  over  the 
sheriff  as  its  officer.    See  post,  page  597# 
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thote  of  equity,  have  mvariably  held  the  surety  to  be  discharged, 
where  time  has,  without  his  consent,  been  given  to  the  principal 
debtor.  Where  the  surety  has  given  such  a  bond,  and  by  a 
parol  agreement  time  has  been  given  to  the  principal  debtor,  the 
tore^  is  compelled  to  resort  to  equity,  because^  by  the  rules  of 
law^  a  parol  agreement  cannot  be  pleaded  in  discharge  of  an  in« 
atrunient  under  seal.  Combe  v.  Wotdf,  1  Moore  &  Scott,  241, 247 ; 
A.C.  8  Bingham,  156,  161. 

In  an  action  on  a  bond  the  obligor  cannot,  even  if  there  be 
a  consideration,  set  up  any  contract  made  between  the  obligee 
and  die  principal,  unless  that  contract  be  under  seal.  Equity, 
on  the  other  hand,  makes  no  such  distinction  if  there  be  a  con- 
sideration. A  Court  of  law  has  no  discretion  as  to  instruments 
under  seal.  Blake  v.  WkUe,  1  Younge  &  Collyer,  420,  42S. 
See  also  page  425. 

The  same  principle  has  been  applied  where  the  action  has  Same  principle 
been  brought  upon  a  recognizance  of  bail.  ^"^^  *^^^^  ^f 

BuUeel  v.  JarroU  8  Price,  467,  in  the  House  of  Lords,  was  btil« 
a  case  of  that  kind.  An  action  was  brought  on  a  recognizance 
of  bail  in  an  action  by  Jarrold  against  one  Rowe ;  and  the  bail 
pleaded  that  Jarrold  bad,  without  their  privity,  entered  into  an 
agreement  with  Rowe  for  the  payment  and  discharge  of  the  sum 
Decovered  by  Jarrold  against  Rowe,  and  the  plea  set  forth  the 
terms  of  the  agreement  by  which  a  certain  quantity  of  day  was 
to  be  taken  in  part  payment,  and  twelve  months  were  given  for 
payment  of  the  remainder.  To  this  plea  a  demurrer  was  put  iui 
that  as  the  cause  of  action  arose  upon  matter  of  record,  the 
seme  could  not  be  discharged  by  any  parol  agreement  whateveri 
and  that  it  did  not  appear  by  the  plea  that  the  agreement  was 
matter  of  record  or  under  seal.  The  House  of  Lords  affirmed 
the  jndgiQent  of  the  Court  below,  which  was  for  Jarrold  and 
against  the  bail ;  Lord  Eldon  stating  that  the  sureties  must  seek 
their  remedy  in  equity. 


DomieUy  v.  Dima,  2  Bosanquet  &  Puller,  45,  may  be  stated 
as  illustrating  the  principle,  although  it  was  not  a  case  of  dis- 
charge by  giving  of  time.  An  action  of  debt  on  a  recognizance 
of  bail  was  brought,  and  the  defendant  having  pleaded  the  bank- 
ruptcy of  his  principal,  there  was  a  demurrer.  In  support  of 
the  demurrer  it  was  contended  that  the  bail,  if  entitled  to  any 
relief,  must  obtain  it  by  application  to  the  summary  jurisdiction 

a  Q  2 
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of  the  Court.  Mr.  Justice  Buller  said  it  was  of  importanoe  to 
the  public  and  to  the  profession  to  put  an  end  to  attempts  to 
introduce  upon  the  record  questions  of  practice,  which  could  not 
be  considered  as  legal  defences,  but  which  belonged  rather  to 
what  might  be  called  the  equity  side  of  the  Court ;  that  the 
action  was  brought  for  a  legal  demand  arising  upon  a  debt  of 
record ;  and  the  defendant  was  called  upon  to  state  a  legal  de- 
fence upon  record,  not  merely  to  say  that  he  had  equity  in  his 
favour*  Now,  what  legal  defence  had  he  set  up  ?  He  must 
either  show  a  legal  impossibility  to  perform  the  condition  of  the 
recognisance,  or  state  something  that  would  discharge  him. 
Had  he  done  either  ?  Certainly  not.  Then  the  plaintiff  re- 
mained unanswered.  Lord  Eldon  added,  that  the  Court  did  not 
mean  to  preclude  any  application  for  summary  relief  on  the  part 
of  the  bail ;  but  the  opinion  of  the  Court  was,  that  on  that 
record  judgment  must  be  given  for  the  plaintiff  (a).  See  the 
same  case  in  a  prior  stage  of  it,  1  Bosanquet  &  Puller,  448. 
Also  Beddome  v  HMrooke  in  the  note,  ibidem,  450. 

For  the  reason  just  mentioned  ScMey  v.  Meanut  7  East,  148, 
may  also  be  stated.  The  plaintiff  sued  as  sheriff  on  a  bail  bond, 
and  there  was  a  plea  that  the  action  was  brought  and  prosecuted 
for  the  use  and  benefit  of  J.  S.,  and  the  sheriff  was  trustee  for 
him ;  and  that  the  defendant  had  paid  J.  S.  a  sum  of  money, 
who  accepted  the  same  in  discharge  of  the  bail  bond.  To  this 
plea  there  was  a  demurrer ;  and  it  was  argued  for  the  sheri£f^ 
that  the  plea  was  an  attempt  to  set  up  as  a  legal  defence,  that 
which  rather  belonged  to  what  might  be  called  the  equity  side 
of  the  Court ;  and  that  no  injustice  could  ensue  from  overruling 
the  plea,  as  the  Court  exercised  an  equitable  summary  jurisdic- 
tion over  the  sheriff  in  directing  bail  bonds  to  be  delivered  up 
to  be  cancelled.  For  the  defendant  it  was  said,  that  there  was 
authority  to  show  that  there  might  be  a  plea  to  an  action  on 
a  bond,  that  it  was  given  in  trust  for  another,  so  as  to  let  in 
any  defence  there  might  be  against  the  cestui  que  trust.    The 

(a)  Courts  of  Common  Law  in  applications  that  bail  may  be 
discharged  on  the  ground  of  the  debtor  having  become  bank- 
rupt and  obtained  his  certificate,  have  occasionally  adopted 
the  practice  of  directing  an  issue  to  try  whether  the  certificate 
was  fairly  obtained.  See  amongst  other  cases  WUUaon  v.  Snaik^ 
8  Douglas,  96 ;  Woolcot  v.  LdcesteTf  6  Taunton,  75  \  Duncan  v. 
Everett,  1  Moore  &  Scott,  52L 
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Court  said,  if  such  a  defence  as  that  were  to  be  taken  notice  of, 
there  would  be  an  end  at  once  of  the  simplicity  of  the  common 
law,  and  of  all  the  distinctions  between  law  and  equity ;  and 
the  Court  animadverted  upon  the  experiment  made  of  pleading 
matter  as  a  defence  at  law,  which  was  nothing  more  than  the 
equitable  practice  of  the  Court  in  exercising  a  summary  jurisdic* 
tion  over  its  officers. 


What  was  said  both  in  the  argument  and  in  the  judgment  Diitinction 
in  the  above  case  of  Aldridge  v.  Harper^  ante,  page  594,  ^[J?J|^^^- 
shows  that  although  the  agreement  between  the  obligee  and  the  brongbt  befon 
principal  debtor  be  merely  parol,  yet  where  it  can  be  brought  *CoiiitofL«w 
before  the  Courts  of  law  by  affidavit,  upon  an  application  to  to itieq^uUe 
what  has  been  properly  called  their  equitable  jurisdiction,  they  jurisdiction, 
may  deal  with  it  as  effectually  as  Courts  of  equity  can.  • 

Archer  v.  Hakf  1  Moore  &  Payne,  285 ;  5.  C.  4  Bingham, 
464,  was  a  case  of  this  kind.  The  facts  were  these— In  an  ac- 
tion of  replevin  a  verdict  had  been  found  for  the  tenant,  but 
upon  a  rule  to  set  aside  that  verdict  being  applied  for  by  the 
landlord,  it  was,  under  an  order  of  Court,  to  which  the  sureties  in 
the  replevin  bond  were  not  privy,  agreed  between  the  tenant  and 
the  landlord,  that  their  dispute  should  be  referred  to  arbitration, 
and  that  the  replevin  bond  should  stand  as  a  security  for  such 
sum  as  should  be  found  due  by  the  arbitrator.  The  arbitrator 
found  a  large  sum  to  be  due  from  the  tenant  to  the  landlord,  and 
the  landlord  thereupon  obtained  a  rule  calling  on  the  tenant  to 
show  cause  why  the  verdict  obtained  by  him  should  not  be  set 
aside,  and  why  the  landlord  should  not  be  at  liberty  to  enter  a 
verdict  for  the  sum  found  due  by  the  award  of  the  arbitrator. 
The  tenant  became  insolvent,  and  cause  was  shown  on  behalf  of 
the  sureties  in  the  replevin  bond  on  affidavits  stating,  amongst 
other  things,  the  agreement  of  reference.  The  late  Mr.  Justice 
Park,  who  delivered  the  judgment  of  the  Court,  said,— see  what 
the  condition  of  a  replevin  bond  is.  It  is  that  the  tenant  shall 
appear  and  prosecute  his  suit  with  effect  and  without  delay 
against  the  landlord,  the  avowant,  for  taking  and  unjustly  de- 
taining his  goods,  and  shall  make  return  of  the  said  goods,  if  a 
return  thereof  shall  be  adjudged.  This  is  all  the  surety  under- 
takes to  do,  or  to  see  done.  This  is  the  only  security  which  by 
virtue  of  the  statute  II  George  2,  c.  19,  sect.  2S,  the  person 
granting  replevins  is  authorised  to  demand,  and  the  only  securities 
into  which  the  sureties  have  entered.    But  here  it  is  iiaid  that 
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the  replerin  bond  is  to  stand  aa  a  securitjTi  and  that  die  tmredeSf 
tlie  princitval  being  insoWent,  are  bound  to  pay  the  wbole  aim 
awarded.  The  surety  says,  non  hsee  iii  Ibedera  veni.  I  orij 
undertook  that  the  tenant  shonld  proaecute  fais  suit  with  etfeetf 
and  without  delay ;  and  that  retom  should  be  made  of  the  goods 
seized,  if  a  reiurd  should  be  adjudged.  It  has  been  urged  thait 
the  condition  of  the  sureties  was  not  altered  by  the  aeeedifig  t& 
an  arbitration.  But  the  sureties  have  a  right  to  require  the 
tenant  to  prosecute  his  suit  with  effect  and  without  delay ;  and 
the  landlord  here  by  his  agreement  With  the  temmt,  and  slaying 
his  proceedings,  has  restrained  the  stif eties  from  eompriling  him 
so  to  proceed.  Having  considered  the  ease  of  thwmaker  Y« 
itfoore,  in  the  Excheqtier  (post,  pages  600,  001),  and  the  Muotti 
therein  contained,  the  Court  thinks  them  more  agreeable  to  the 
condition  of  a  replevin  bond  than  the  deeisiofis  of  Mmnt  t. 
Bowmaker  at  law,  (see  below,  and  ante,  page  509),  add  moM 
consonant  to  the  provisions  of  ihe  act  of  George  9,  and  ttf  (he 
general  rules  respecting  principals  and  sureties,  perhaps  originally 
considered  in  Courts  of  equity,  but  now  adopted  and  aeted  upon 
in  Courts  of  kw.  The  Court  therefore  thinks  thut  this  rttle,  aa 
far  as  it  affects  the  sureties,  should  be  discharged ;  and,  tfatfag|li 
not  of  much  use,  it  may  be  absolute  against  the  tenanti  who  is 
stated  to  be  insolvent. 

In  Aldridge  v.  Harper^  10  fiingham,  118;  A  C.  9  Mtme  k 
Scott,  518  (see  before,  page  694/),  the  above  case  of  Artker  v. 
Hak  being  relied  upon  In  argument,  as  a  judgment  of  (be  Coitrf 
of  Common  Pleas  that  the  sbrettes  should  be  discharged,  whete 
time  was  given  to  the  principal  Without  their  consent,  Chief 
Justice  Tindal  said,  that  the  answer  was  an  obvious  one ;  that 
the  application  to  the  Court  in  Archer  v.  Hale  was  an  application 
by  motion ;  and  that  (t  appeared  by  the  ilCBdavits  laid  befbre  the 
Court,  that  it  Would  be  against  equity  to  allow  the  sureties  to 
remain  liable ;  find  that  in  determining  that  the  plea  in  AtdrUge 
V.  Harper  could  not  be  supported,  the  Couf t  did  not  ill  the  least 
impeach  the  judgment  given  in  Archer  V.  Hak. 

The  case  of  Moore  V.  Bonmaker,  above  mentioned,  Is  reported 
6  Taunton,  579,  and  Z  Marshall,  81.  There  is  considerable 
confusion  in  both  reports  of  the  case.  The  material  drcum* 
stances  were  these:— One  Sliirreff  was  tenant  to  MoOTe,  and, 
the  rent  being  in  arrear,  in  January,  1814,  Moore  distrained,  the 
goods  were  replevied,  and  Bowmaker  was  one  of  the  sureties  in 
the  replevin  bond,  which  was  dated  February,  1814.  At  this 
time  there  was  a  prior  replevin  suit  depending  between  Shirred 


▲PPBNDIX.  009 

and  Moore,  and  which  atood  ready  for  trial;  and  in  March, 
1814,  Shirreff  and  Moore  made  an  agreement,  without  Bow- 
maker's  knowledge,  to  refer  the  matters  in  dispute  between  them 
to  arbitfation,  Shirreff  giving  Moore  a  cognovit  in  the  first  re* 
plevin  suit,  authoriaing  him  to  enter  up  judgment  of  non  pros* 
nnlesa  Shirreff  should  pay  the  rent>  fi>r  which  the  distress  in  that 
first  ittit  was  levied,  by  the  first  day  of  Michaelmas  Term.  By 
the  agreement  the  award  was  to  be  made  on  or  before  the  S9d 
May,  or  such  flirther  time  as  might  be  required,  not  exceeding 
the  )S4th  June ;  and  there  waa  a  clause  in  the  agreement,  that 
nothing  therein  contained  should  be  construed  so  aa  to  prejudice 
the  second  distress  made  In  January,  1614,  or  to  disdbarge  the 
sureties  of  Shirreff  in  the  replevying  of  the  second  distress :  and 
It  wa«i  agreed  that,  pending  the  reference,  no  proceedings  should 
be  taken  in  the  second  action  of  replevin  brought  in  consequence 
of  such  distress.  At  the  date  of  this  i^reettient  of  Mardi,  1814| 
very  little  had  been  done  in  the  second  action  of  repletin.  The 
award  was  made  on  the  7th  July,  the  time  for  making  it  having 
been  enlarged  to  the  10th  of  that  month.  Then^  on  the  20th 
August,  Sherriff  confbased  the  second  action  of  replevin,  but 
judgment  was  not  to  be  entered  up  until  the  first  day  of  Michael- 
mas term.  Subsequently  judgment  was  entered  up  both  in  the  « 
first  and  second  replevin  suits.  In  the  first  suit,  Shirreff 's  gooda 
were  taken  in  execution :  but  in  the  Second  the  sheriff,  in  answer 
to  a  retordo  habendo,  returned  elongate,  and  the  usual  assign* 
ment  of  the  replevin  bond  having  been  made,  Moore  brought  his 
action  upon  it  against  Bowmaker  in  the  Court  of  Common  Pleas, 
and  issued  a  capias  in  June,  1815,  returnable  in  three  weeks« 
tJpon  these  facts  a  rule  nisi  had  been  obtained  by  Bowmaker  to 
set  aside  the  proceedings  in  this  action,  upon  the  ground  that  the 
agreement  of  reference  discharged  Bowmaker  and  the  other 
surety  in  the  bond,  as  if  Moofe  had  proceeded  with  diligence  in 
the  second  replevin  suit,  Bowmaker  might  have  had  an  oppor- 
tunity of  indemnifying  himself;  but  upon  cause  being  shown  the 
rule  was  discharged.  Chief  Justice  Oibbs  observing,  that  the 
sureties  in  a  replevin  bond  cannot  interpose  in  the  suit  and  take 
the  goods  and  restore  them  to  the  avowant,  as  bail  to  the  action 
whilst  the  suit  is  running  may  surrender  their  principal;  and 
that  therefore  Bowmaker  had  not  been  prevented  from  taking 
any  precaution  that  he  might  have  taken;  and  although  the 
learned  judge  noticed  the  circumstance  that  the  sureties  bind 
themselves  that  the  replevin  suit  shall  be  prosecuted  with 
effect,  he  passed  over  without  remark  the  stipulation  in  the 
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agreement  of  March,  1814,  auapending  proceedings  in  the  second 
replevin  suit. 

Bowmaker  having  thus  failed  in  his  motion  to  the  Court  of 
Common  Pleas  to  set  aside  the  proceedings  in  the  action  against 
him  upon  the  replevin  bond,  had  reconrse  to  a  Court  of  equity, 
and  filed  his  bill  in  the  Exchequer.  The  case  in  equity  is  re- 
ported in  two  stages.  An  application  was  in  the  first  instance 
made  for  an  injunction  upon  the  facts  admitted  by  the  answer, 
when  the  injunction  was  granted :  the  Court  observing,  that  the 
replevin  bond  was  of  course  conditioned,  that  the  principal  (the 
tenant)  should  prosecute  his  writ  with  effect  against  the  IsAid- 
lord :  that  by  the  agreement  the  tenant  was  precluded  from  pro- 
ceeding according  to  the  condition :  he  was  restrained  by  the  act 
of  the  landlord  from  doing  that  which  his  surety  had  engaged  he 
should  do.    Bowmaker  v.  Moore^  5  Price,  214,  218. 

The  cause  proceeded  and  came  on  to  be  heard  before  Chief 
Baron  Richards.    In  giving  judgment  that  a  perpetual  injunction 
should  be  awarded,  the  Chief  Baron  said,  that  there  had  been 
already  two  decisions  on  the  case  in  different  Courts,  and  that 
certainly  the  judgment  of  the  Court  of  Common  Pleas  was  quite 
at  variance  with  that  of  the  Court  of  Exchequer :  that  the  ques- 
»         tion  was  really  therefore  in  effect,  whether,  under  the  circum- 
stances, the  Court  of  Common  Pleas  had  determined  rightly  in 
deciding,  that  at  the  time  when  the  action  was  brought  in  that 
Court,  the  assignee  of  the  replevin  bond  had  a  right  so  to  pro- 
ceed against  the  surety ;  that  it  certainly  appeared  that  the  cir- 
cumstance of  the  surety  being,  in  consequence  of  what  had  taken 
place  between  the  landlord  and  the  tenant  without  his  the  surety's 
privity,  placed  in  a  different  situation  from  that  in  which  he 
would  have  been  if  the  arrangement  made  between  the  litigating 
parties  had  not  taken  place,  and  that  such  arrangements  might 
have  operated  to  Bowmaker's  disadvantage ; — it  appeared  that 
that  circumstance  had  not  been  thought  by  the  Court  of  Common 
Pleas  an  objection  to  the  action :  that  the  Court  of  Common 
Pleas  seemed  to  have  considered  that  the  rule  could  not  operate 
in  that  case  as  in  that  of  bail ;  because  the  sureties  in  a  replevin 
could  not,  like  bail,  at  all  times  interpose  in  the  suit :  and  because 
the  sureties  had  not  in  that  case  been,  in  point  of  fact,  preju- 
diced by  the  delay :  that  the  real  and  only  question  in  the  case 
was,  whether  the  surety  was,  in  point  of  fact,  placed  in  a  dif- 
ferent situation  by  what  had  taken  place  on  the  arrangement  be- 
tween the  principal  and  the  obligee ;  and  whether  by  such  change 
of  situation  he  might  have  been  prejudiced ;  not  whether  he  did 
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in  fact  actually  sustain  any  injury  in  consequence :  that  a  cre- 
ditor taking  a  surety  is  bound  to  notice  the  nature  of  bis  engage- 
ment and  to  protect  him :  that  the  surety  is  entitled  to  every 
advantage  which  the  principal  would  have  had  under  any  circum- 
stances :  that  there  was  a  stipulation  in  the  agreement  of  March, 
that  nothing  in  it  should  prejudice  the  distress  of  January :  but 
if  it  might  have  such  an  effect,  that  alone  would  be  sufficient  in 
equity  to  discharge  the  surety ;  and  that  by  the  last  clause  of  the 
agreement,  no  proceedings  were  to  be  taken  in  the  action  of  re- 
plevm  upon  the  distress :  that  one  object  of  the  bond  was  the 
due  prosecution  of  the  proceedings,  and  they  were  stayed  by 
the  act  of  Moore :  that  when  Bowmaker  entered  into  the  bond, 
it  was  probably  on  the  faith  of  the  implied  contract,  that  the  pro- 
ceedings should  not  be  delayed,  and  he  might  have  calculated  on 
his  principal  continuing  solvent  for  a  given  time,  during  which 
there  would  be  no  risk :  that  if  so,  a  procrastination  might  have 
been  extremely  injurious  to  his  interests,  and  that  was  a  very 
probable  consequence  of  Moore's  agreement  with  ShirreffI  Yet 
Moore  stipulated  for  a  delay  which  might  indeed  benefit  Shirrefi*, 
but  not  his  surety,  whose  benefit  Moore  was  also  obliged  to 
regard,  and  he  might  say,  non  haec  in  foedera  veni:  that  the 
Court  was  not  at  liberty  in  such  a  case  to  inquire  whether  any 
inconvenience  did  actiiidly  arise  to  Bowmaker,  in  consequence  of 
the  agreement  between  Moore  and  Shirreff*;  for  if  Bowmaker 
was  discharged  by  any  thing  which  took  place  between  Moore 
and  Shirrefi^,  he  was  discharged  at  the  time  when  the  agreement 
was  entered  into  between  them :  that  the  plaintiff*  in  the  replevin 
suit  could  not  have  moved  till  the  24th  June,  by  the  terms  of  the 
agreement.  At  that  time  even,  however,  he  might  perhaps  have 
proceeded  to  trial  at  the  ensuing  summer  assises ;  and  if  he  had 
so  proceeded  the  Court  might  have  felt  more  diflSculty  in  the 
case ;  but  the  time  for  making  the  award  was  afterwards  enlarged 
till  the  10th  July,  when  the  term  was  over,  and  no  trial  could  be 
had  till  the  next  spring.  There  was,  therefore,  in  fact,  a  dif- 
ference made  in  the  situation  of  the  surety  by  the  delay  occa- 
sioned by  the  arrangement  between  the  principal  and  the  obligee; 
and  whenever  tliat  was  the  case,  and  the  surety  might  possibly 
be  prejudiced  by  such  delay  and  change  of  situation,  it  was  the 
opinion  of  the  Court,  whether  right  or  wrong,  that  it  affected 
the  conscience  of  the  obligee,  and  operated  to  discharge  the 
surety :  the  Lord  Chief  Baron  added,  that  after  the  two  decisions 
at  law  in  favour  of  the  obligee,  costs  could  not  be  given.  BaW' 
maker  v.  Moore,  7  Price,  ft2$ ;  S.  C.  Daniell,  264. 
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In  Archer  V.  AMf ,  the  late  Mr.  Juttke  Park  laid  of  the  abote 
caae  ot  Moore  ▼.  Bowmakert  that  when  it  first  came  befiyre  the 
Court  on  a  motioni  (see  ante«  page  598),  the  Court  heM,  (Lord 
Chief  Justice  Oibbs  then  presiding),  that  the  sureties  in  a  repieTin 
bond  were  not  discharged  by  time  being  given  to  the  plaintiff  in 
replevin  by  a  reference :  that  that  case  was  so  decided  in  1815» 
before  any  of  the  existing  judges  sat  in  the  Court :  that  the  same 
case  afterwards  cane  on  i^in  before  the  Court  upon  a  demurrer 
to  a  plea  of  the  defendant  (see  ante,  page  593),  Mr.  Joatiee 
Bnrrough  and  himself  being  judges ;  but  the  case  having  been 
so  recently  decided  by  four  most  eminent  persons,  and  no 
having  been  quoted  to  the  contrary,  the  judgment  was  the 
way,  upon  the  principle  that  the  sureties,  in  order  to  show  that 
they  ought  to  be  relieved,  must  convince  the  Court  that  their 
situation  was  in  fact  altered.  1  Moore  te  Payne,  291 ;  4  Bing- 
ham, 466. 

The  learned  judge  was  obviously  not  aware  that  the  decision 
upon  the  demurrer  to  the  plea  was  quite  right. 

Where  the  equitable  circumstances  may  be  used  in  defence  to 
the  action  in  the  usual  way,  the  Courts  of  common  law  do  not 
seem  disposed  to  interfere  in  a  summary  way  and  stop  pro** 
oeedings.  In  Dale  v.  Oordoih  2  Moore  &  Scott,  5312,  an  action 
had  been  brought  against  the  sheriff  for  taking  insufficient 
pledges  in  a  replevin  bond,  and  a  motion  was  made  on  his  behalf 
to  stay  proceedings,  upon  affidavits,  stating  that  the  landlord  and 
tenants  in  the  replevin  suit,  had  without  the  knowledge  of  the 
sheriff  or  the  sureties  in  the  replevin  bond,  referred  the  replevin 
cause  to  an  arbitrator.  On  the  part  of  the  landlord  it  was  ob- 
jected that  the  Court  ought  not  to  interfere  on  motion  and  affi- 
davits, as  if  the  sheriff  had  good  defence  he  might  avail  himself  of 
it  at  the  trial.  The  Court  on  this  ground  declined  to  accede  to 
the  application. 

In  an  action  like  this  last  it  should  seem  that  a  Court  of  com- 
mon law  might,  if  it  tliought  it  expedient,  interfere  in  the 
way  proposed,  by  virtue  of  the  jurisdiction  mentioned,  ante« 
page  594. 

CvieotHalUu       One  case  remains  to  be  noticed  under  this  head.    Halkiit. 

y.Mauntitephin.  Mountitephen,  2  Dowling  &  Ryland,  343.  In  a  replevin  suit 
the  landlord  and  tenant  entered  into  an  agreement  to  stay  all  pro- 
ceedings upon  payment  by  the  tenant  of  iSOL,  the  replevin  bond 
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Btandiflg  as  a  security  ttit  the  obMvvaiice  of  ifae  tennsi  and  wbieh 
agreement  was  made  a  nile  of  Court.  Afterwards  the  landlord 
brought  an  action  against  one  of  the  sureties  in  the  replevin 
bond,  when  the  surety  pleaded  that  the  replevin  suit  bad  been 
prosecuted  with  effect  and  was  still  depending  and  undetermined: 
but  the  agreement  Was  given  in  evidence  to  show  that  it  was  at 
ati  end.  The  Court  said  the  case  was  very  clear.  The  iMue 
was,  whether  the  suit  had  been  prosecuted  with  effect  The 
i^eement  produced  showed  that  the  ftuit  was  not  still  depend*' 
ing,  but  had  been  determined  on  the  terms  therein  mentioned ; 
which  not  having  been  carried  into  effect  by  the  tenant,  the 
surety  became  liable.  The  amount  which  the  surety  might  be 
bound  to  pay  was  a  matter  for  consideration  thereafter,  because 
the  tenant  could  not  bind  the  surety  absolutely  to  pay  the  sum 
of  ftdOl  The  objection  that  the  surety  was  discharged  by  the 
agreement  with  the  principal  did  not  apply  to  a  bond  of  this 
description. 

This  last  dictum  is  manifestly  incorrect.  It  is  apprehended 
that  the  above  agreement  was  such  that  the  surety  was  entitled 
to  be  relieved  upon  application  to  a  Court  of  equity,  or  to  the 
equitable  jurisdiction  of  the  Court  of  common  law;  but  that  as 
he  took  the  course  of  pleading  and  going  to  trial,  the  decision  of 
the  Court  was  correct. 

There  was  a  distress  for  rent,  and  a  replevin,  and  the  usual  Eflktof  refe- 
replevin  bond  was  executed  by  sureties.     Subsequently  the  |i*°**^**\^alJ{*' 
landlord  claimed  certain  penal  rents  for  miscultivation ;  and  there  and  landlord  in 

were  other  questions  between  the  landlord  and  tenant.    At  the  'epJ«7in  suit,  ai 

,  regards  tb6  suro* 

trial,  by  consent,  a  verdict  was  taken  for  the  landlord,  with  large  ties  in  the  re- 
damages,  subject  to  an  order  of  nisi  prius,  referring  the  damages  plevinbond. 
to  an  arbitrator  to  be  reduced.  The  arbitrator  seems  to  have 
been  empowered  to  consider  all  matters  in  difference,  some  of 
which  arose  after  the  execution  of  the  replevin  bond.  Upon  a 
bill  filed  by  the  sureties,  to  be  released  from  their  bond,  on  the 
ground  of  the  reference  to  arbitration.  Chief  Baron  Alexander 
said,  it  seemed  necessary  first  to  obtain  a  clear  conception  of 
the  nature  and  extent  of  the  liability  undertaken  by  entering  as 
surety  into  a  replevin  bond.  The  distress  is  made  for  rent  in 
arrear,  and  the  replevin  bond  is  given  upon  the  re-dehvery  of  the 
distress  to  the  tenant;  and  it  is  conditioned  for  the  tenant's 
prosecuting  with  effect  his  action  of  replevin,  and  for  making  a 
return  of  the  goods  distrained,  if  a  return  thereof  should  be 
awarded.    The  question  to  be  tried  in  the  suit  of  replevin  is 
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whether  any  and  what  rent  was  in  arrear  at  the  time  when  the 
distress  was  made.  The  distress  can  be  sustained  in  respect  of 
such  rent  only ;  and  to  the  extent  alone  of  such  rent  as  was  doe 
at  the  time  of  the  distress.  For  these  compound  sums  [the  rent] 
and  costs,  the  replevin  bond  is  a  security,  and  for  them  only. 
That  if  a  replevin  cause,  in  which  the  only  issue  is,  whether 
there  was  rent  in  arrear  at  the  time  of  the  distress,  be  referred  at 
the  trial ;  and,  by  the  terms  of  the  rule  of  reference,  the  matter  in 
difference  in  the  cause  be  merely  referred,  the  jurisdiction  of  the 
arbitrator  would  be  confined  to  the  issue  on  the  record ;  and  in 
such  a  case  he  would  decide  only  on  the  amount  of  the  arrears 
at  the  time  of  the  distress,  in  the  same  manner  as  the  jury  must 
have  done  if  the  cause  had  actually  proceeded  to  a  verdict.  In 
the  case  put,  the  sureties  in  the  replevin  bond  would  have  no 
ground  of  complaint,  inasmuch  as  their  liability,  namely,  the 
amount  of  the  rent  in  arrear  at  the  time  of  the  distress  would  not 
be  altered,  the  arbitrator  being  substituted  in  the  place  of  the 
jury,  and  the  award  as  well  as  the  verdict  must  be  confined  to 
the  rent  originally  distrained  for  (a).  But  if  at  the  trial  of  the 
action  of  replevin  the  tenant  and  landlord,  without  the  knowledge 
or  consent  of  the  sureties  in  replevin,  agree  to  refer  all  matters 
in  difference  between  them ;  and  by  the  order  of  reference  give 
the  arbitrator  a  power,  not  only  of  deciding  upon  the  question 
of  rent  due  at  the  time  of  the  distress,  but  also  authorize  him, 
in  distinct  terms,  to  decide  concerning  the  amount  of  rent, 
not  only  due  at  a  period  long  subsequent  to  the  distress,  but 
at  a  time  subsequent  to  the  commencement  of  the  proceedings 
in  the  replevin  suit;  and  of  consequence  to  arbitrate  con- 
cerning rent,  in  respect  of  which  the  sureties  in  the  replevin 
bond  were  not  under  that  bond  subject  to  any  liability  whatever, 
the  liability  of  such  sureties  would  be  thereby  altered  and  in* 
creased :  because  the  rent  awarded  by  the  arbitrator  might  be 
composed  either  altogether,  or  in  part  at  least,  of  rent,  which 
became  due  long  subsequently  to  the  time  of  the  original  distress, 
and  with  which  the  replevin  bond  had  nothing  to  do.  It  might, 
however,  be  contended  that  the  sureties  might  have  no  cause  of 
complaint,  inasmuch  as  evidence  might  be  gone  into  at  the  trial. 


(a)  Where  there  are  bail  to  the  action,  it  is  laid  down  in  the 
text  books  that  they  are  not  discharged  by  a  reference  to  arbi- 
tration, if  a  verdict  be  taken  for  the  plaintiff's  security.  See 
also  Serjeant  Williams'  note,  ft  Saunders,  7^  6. 
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and  the  right  of  the  landlord  to  arrears  of  rent  at  the  time  of  the 
distress  to  the  full  amount  of  the  penalty  in  the  replevin  bond, 
thereby  fully  established,  before  recourse  was  had  to  the  re- 
ference ;  and  that  the  reference  being  for  the  purpose  of  reducing 
and  not  increasing  the  amount  of  the  rent  proved  at  the  trial  to 
have  been  in  arrear  at  the  time  of  the  distress,  of  consequence 
the  proceeding  might  be  obviously  advantageous  to  the  sureties. 
But  [to  this  it  may  be  answered]  it  does  not  appear  to  be  rea- 
sonable that  the  landlord  should  have  the  advantage  of  a  general 
and  final  adjustment  of  all  accounts  between  himself  and  his 
tenant,  and  at  the  same  time  hold  the  sureties  liable  to  any 
balance  that  may  be  found  due  to  him  upon  such  adjustment, 
merely  because  such  balance  may  be  less  than  the  rent  actually  in 
arrear  at  the  time  of  the  distress.  The  final  balance  may  be 
derived  from  a  settlement  of  various  conflicting  items  in  dispute 
between  the  parties,  and  may  be  constituted  not  of  rent  but  of 
some  claim  of  the  landlord  aliunde,  and  in  respect  of  which  the 
sureties  were  under  no  liability.  If,  therefore,  the  landlord  seeks 
an  advantage  from  this  mode  of  adjustment,  which  he  could  not 
have  had  from  the  ordinary  course  of  proceeding  by  verdict,  &c., 
he  must  be  considered  to  have  waived  all  claim  upon  the  replevin 
bond.     fVard  v.  Henley^  1  Younge  &  Jervis,  JS85. 

Assumpsit  against  a  surety.    The  Court  said — Can  there  be  Assompsit 
a  recovery  against  the  surety  on  equitable  principles  ?    Of  late  ^"iJvu'**'^*. 
years  the  Court  has  very  properly  extended  the  action  for  money  ciples  appll- 
had  and  received ;  it  is  founded  on  principles  of  justice,  and  it  is  ^V^  ^^  ^^^^ 
not  wished  to  restrain  it  in  any  respect.     But  it  must  be  remem- 
bered that  it  was  extended  on  the  principle  of  its  being  con- 
sidered like  a  bill  in  equity  ;  and  therefore,  in  order  to  recover 
money  in  that  form  of  action,  the  party  must  show  that  he  had 
equity  and  conscience  on  his  side,  and  that  he  could  recover  in 
a  Court  of  equity.    If  a  Court  of  equity  then  would  give  no  re- 
lief, a  Court  of  common  law  ought  to  permit  no  recovery  in  an 
action  founded  upon  equitable  principles.     Stratcn  v.  lUutaUf  % 
Term  Reports,  ^^Q. 

Samuel  Gee  was  tenant  in  tail  of  an  estate,  remainder  to  his  Rights  of  fvrety 
brotlier  Osgood  Gee  in  Uil.     Osgood,  as  Samuel's  surety,  joined  JJJiPiSJILe" 
him  in  a  bond,  and  also  in  a  mortgage  of  the  estate.    Samuel  prindpal  debtor, 
being  dead,  and  Osgood's  remainder  vested  in  possession,  the 
creditors  of  Samuel  insisted  that  the  debt  should  be  borne  by 
Osgood's  estatey  to  the  exoneration  of  the  personalty  of  Samuel; 
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[by  allowing  tiwh  creAiton  to  stand  in  tlie  plaoe  of  the  nort- 
gag^a.]  Lord  Hardwicke  said,  suppose  the  heir-at-law  of 
Samuel  (which  m  this  ease  was  not  Osgood,  but  a  child  of  an 
elder  brother)  bad  joined  in  the  mortgage  as  security  lor  the 
person  borrowing  the  money,  and  had  no  benefit  from  it,  wUdi 
all  went  to  his  ancestors ;  he  would,  notwithstanding  his  joining, 
be  entitled  to  have  the  personal  estate  to  exonerate  the  real. 
Bat  this  is  a  mortgage  of  a  divided  estate.  Taking  it  in  general, 
if  it  appears  that  Osgood  joined  only  as  surety  for  his  brother, 
and  ^edged  his  remainder;  that  is,  turned  it  into  a  base  fee 
merely  as  a  surety ;  there  is  no  colour  to  say  the  personal  estate 
of  Samud  should  be  exonerated :  for  that  would  be  to  say,  the 
estate  of  the  surety  should  exonerate  the  estate  of  die  principai 
debtor,  for  which  indeed  it  must  be  a  very  strong  case.  If  that 
was  the  case,  the  equity  of  Osgood  would  be  to  have  this  debt 
by  specialty  dbdiarged  out  of  the  estate  of  Samuel  against  every 
body.  Nor  could  the  creditors,  or  legatees,  of  Samuel  say  any- 
thing against  that,  standing  in  the  place  of  their  debtor;  or  have 
recourse  back  against  his  surety  to  have  his  estate  exonerated, 
which  die  debtor  himself  could  not  have.  It  is  a  common  case 
for  a  wife  to  join  in  a  mortgage  of  her  mheritance  for  a  debt  of 
her  husband.  After  the  husband's  death  she  is  entitled  to  have 
her  real  estate  exonerated  out  of  the  personal  and  real  assets  of 
the  husband,  the  Court  considering  her  estate  only  as  a  surety 
for  his  debt ;  and  none  of  his  creditors  have  a  ri^t  to  stand  in 
pUce  of  the  mortgagee  to  come  round  on  the  wife's  estate. 
Suppose  an  action  brought  on  the  bond,  or  covenant  in  the  mort- 
gage^ against  Samuel  by  the  mortgagee^  and  judgment  ensued: 
Samuel  could  not  in  his  life  come  into  a  Court  of  equity  against 
Osgood  to  indemnify  himself  against  this  demand ;  for  that  would 
be  a  strange  bill  that  he  should  come  against  his  surety,  who  had 
lent  his  estate.  Then  if  he  could  not,  none  in  his  place  could. 
^Suppose  die  mortgagee  had  brought  an  action  upon  the  bond 
against  Osgood  alone,  and  got  judgment,  as  he  might,  the  bond 
being  joint  and  several ;  Osgood  might  have  brought  a  bill 
against  Samuel  as  principal,  and  would  have  relief  although  no 
counter-bond,  and  stand  in  the  place  of  the  creditor,  and  is  then 
entided  to  that  relief  after  his  death.  RoUman  v.  Gee,  1  Veseyi 
sen.  ftSU 

Righu  of  A.  was  receiver  of  Sir  H.  Tynt*s  estate  during  his  infancy  : 

lecMrnianoe  of   ^^  ^*  *°^  ^'  *"^  ^''  "  ^'®  sureties,  gave  the  usual  recognisance 
a  receiTsr  in       to  the  Master  of  the  Rolls.    There  was  3000/.  found  in  arrear 
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in  A/s  handfy  who,  after  giving  this  reoognisaneey  settled  a  good  CHanceiy  in  the 
part  of  his  Unds  in  jointure  upon  his  wife  before  marriage,  neither  ^^'e  pT^chMl 
the  wife,  or  her  friends,  having  notice  of  the  leeognisance  when  d«btor^B  eitote. 
the  settlement  was  made.  A.  by  his  will  devised  all  his  real  and 
personal  estate  to  B.,  making  him  his  executor,  and  died.  Sir 
H.  Tynt  put  the  recognizance  in  suit ;  upon  which  the  widow  of 
A.  prayed  that  the  personal  estate  of  her  husband  might  be  first 
liable,  and  her  bona  paraphernalia  exempted ;  secondly,  the  land 
devised  to  B. ;  and  in  the  next  place,  the  jointress  being  a  pur- 
diaser  without  notice,  that  the  land  of  the  other  cogniaors,  the 
sureties,  should  go  towards  satis&ction  of  the  recognisance.  Sir 
Joseph  Jekyll  said  it  was  ^in  that  all  the  personal  estate  of  A., 
the  principal  eognixor,  ought  to  be  first  applied  to  satisfy  the 
recognisance ;  then  the  hmd  devised  by  A.  to  B,,  for  such  de* 
▼isee  was  a  volunteer,  and  the  jdntress  a  purchaser  $  but  as  to 
the  lands  o£  the  other  cognisors,  the  sureties,  they  ought  to  be 
last  iqp^ed,  and  the  jointure  must  be  liable  before  these ;  for  all 
the  estate  of  the  principal  cognisor  ought  to  be  first  subjected ; 
and  though  the  jointress  was  a  purchaser,  yet  as  she  claimed 
under  the  grant  dT  the  principal  cognisor,  she  could  only  stand  in 
his  place,  and  be  in  no  better  case  than  he  himself  was ;  and  it 
reasonably  and  probably  might  be  an  inducement  for  the  sureties 
to  be  bound  that  they  saw  the  principal  seised  and  in  possession 
of  so  large  a  real  estate ;  and  the  principal  cognisor  cpuld  not  by 
his  own  act,  as  against  the  sureties,  discharge  any  part  of  his  real 
estate,  which  being  liable  at  law,  ought  to  be  so  in  conscience. 
Upon  this,  it  was  said  by  counsel,  that  if  the  jointress  paid  ofi* 
the  cognisee  of  the  recognizance,  and  took  an  assignment  of  it, 
then  she  might  extend  it  at  law,  and  the  sureties  should  have  no 
remedy  in  equity  against  her,  she  being  a  purchaser  without 
notice ;  for  though  the  recognisance  be  a  record,  yet  in  equity 
the  purchaser  is  not  bound  to  take  notice  of  it.  Sir  Joseph 
Jekyll  replied,  that  such  was  not  die  case ;  for  that  there  neither 
was,  nor  was  likely  to  be,  such  assignment  of  the  recogmsanoe, 
it  being  made  to  the  Master  of  the  Rolls :  and  the  Court  would 
hardly  direct  an  assignment  of  it  to  load  a  surety.  But  that 
even  at  law,  if  the  jointress  should  get  an  assignment  of  the  re- 
cognizance and  endeavour  to  load  the  sureties,  then  they  might 
have  an  audita  querela,  insisting  that  all  the  principal  cognisor's 
land,  either  in  his  own  hands  or  in  the  hands  of  any  alienees, 
ought  to  be  liable  before  any  of  the  sureties'  lands  were  ex- 
tended. And  as  to  the  bona  paraphernalia  of  the  widow,  though 
there  might  be  debts  more  than  the  personal  estate  would  extend 
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to  pay,  yet  as  those  were  liable  only  in  favour  of  tlie  creditorsy 
and  not  of  the  heir,  nor  of  the  devisee^  who  stands  in  the  place 
of  the  heir  and  is  haeres  factus,  if  the  lands  devised  be  suflBcient 
to  pay  the  recognisance,  the  bona  paraphernalia  shall  be  enjoyed 
by  the  widow;  but  if  those  devised  lands  should  prove  in- 
su£Scient,  the  bona  paraphernalia  must  be  subject  before  the 
sureties'  lands  shall  be  extended.  Tynt  v.  T^t,  %  Peere  Wil- 
liams, 54iS. 

StipvlaiMNi  for  s  If  a  man  by  deed  agree  to  give  his  principal  debtor  time,  and 
|]^^^^^?  ^^  in  the  deed  expressly  stipulate  for  the  reservation  of  all  his  re- 
agtinst  the  medics  against  other  persons,  they  shall  remain  liable,  notwith- 
standing the  arrangement  between  the  principal  and  the  creditor: 
but  if  the  creditor  do  not  reserve  his  remedies,  the  deed  will 
operate  as  a  discharge  to  the  sureties.  Ever  since  Mr.  Richard 
Burke's  case,  the  law  has  been  clearly  settled,  and  it  is  now  per- 
fectly understood,  that  unless  the  creditor  reserve  his  remedies, 
he  discharges  the  surety  by  compounding  with  the  principal,  and 
the  reservation  must  be  upon  the  face  of  the  instrument  by  which 
the  parties  make  the  compromise  (a) ;  for  evidence  cannot  be 
admitted  to  explain  or  vary  the  effect  of  the  instrument.  £x 
parte  GUniammg^  Buck,  517,  519,  520. 
See  also  Ex  parte  Cantair$i  ibid.  560. 
Supposing  a  principal  debtor  to  stipulate  that  his  creditor 
giving  him  time  shall  enjoy  all  his  rights  against  his  (such  debt- 
or's) sureties,  can  any  one  say  at  this  time  of  day,  that  the  debtor 
has  any  right  to  murmur,  if  the  giving  of  time  be  of  no  benefit  to 
him  ?  It  can  be  of  no  benefit  if  the  surety  calls  on  the  creditor 
to  enforce  his  remedies  against  the  principal ;  because  then  the 
creditor  must  proceed,  or  his*rights  as  against  the  surety  are 
gone :  and  the  principal  debtor  does  know,  or  ought  to  know, 
this.  What  are  the  reasons  that  the  giving  of  time  discharges 
the  surety  ?  One  reason  is,  that  if  it  did  not,  it  would  be  a 
fraud  upon  the  principal.  Assume  that  the  surety  could  be  sued 
by  the  creditor :  it  would  follow  that  the  principal  could  be  sued 
by  the  surety.  The  agreement  to  forbear  would  therefore  be  a 
mockery.  But  conventio  vindt  legem:  and  if  the  principal 
debtor  thinks  fit  to  enter  into  a  contract  for  forbearance  on  tlie 
part  of  his  creditor,  and  which  contract  may  be  defeated  the 
next  day  by  the  creditor  suing  him  at  the  instance  of  his  surety, 

(a)  Consider  what  was  said  in  Ex  parte  O^ordf  post,  pages 
6I0»  611. 
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be  has  no  one  to  blame  but  himself.    AnfmynunUt  V.  C.  No- 
vember, 1819. 

A  creditor,  by  giving  further  time  of  payment,  undertakes 
that  he  will  not  during  the  time  given  receive  the  debt  from  any 
surety  of  the  debtor ;  for  the  instant  that  a  surety  paid  the  debt, 
he  would  have  a  right  to  recover  it  against  the  principal.  The 
creditor,  therefore,  by  receiving  his  debt  from  the  surety,  would 
indirectly  deprive  the  debtor  of  the  advantage  that  he  had  stipu- 
lated  to  give  him.  Pkilpott  v.  Briantf  1  Moore  &  Payne,  754, 
759 ;  S.  C.  4  Bingham,  717,  719. 

Principal  debtor  and  surety  for  him  by  giving  a  promissory 
note  for  50/.  More  than  1000/.  was  due  to  creditors  from  the 
principal  debtor,  and  a  deed  of  composition  was  executed  be- 
tween them  and  the  debtor,  by  which  they  agreed  to  accept  a 
certain  sum  in  discharge  of  the  whole  demand.  A  small  part 
was  paid  in  cash,  and  bills  and  notes  were  given  for  the  rest.  It 
was  stipulated  in  the  deed,  that  as  the  creditors  held  several 
securities  for  their  demand  on  the  debtor,  they  should  not  be 
debarred  from  suing  on  them  by  the  arrangement  then  making ; 
and  further,  that  if  the  bills  and  notes  were  not  paid  as  they  suc- 
cessively became  due,  the  deed  should  be  of  no  effect,  and  the 
original  debt  remain  in  force.  The  deed  contained  a  general  re- 
lease subject  to  these  conditions.  Some  of  the  notes  were  paid, 
but  one  was  not  met  when  due,  and  the  debtor  shortly  afterwards 
became  bankrupt.  On  behalf  of  the  surety,  it  was  contended 
that  he  was  discharged  when  the  creditors  compounded  with  the 
principal :  that  if  this  were  not  so,  the  surety  was  much  injured 
by  the  transaction  ;  for  if  the  creditors  had  enforced  their  de- 
mand in  the  regular  course,  and  the  surety  had  in  consequence 
been  obliged  to  pay  the  amount  of  his  note  of  50/.,  he  might 
immediately  have  taken  his  remedy  against  the  principal,  but  the 
effect  of  the  deed  was  to  tie  up  his  hands  for  a  length  of  time, 
after  which  it  might  be  impossible  for  him  to  indemnify  himself. 
Lord  Tenterden  said  deeds  of  that  kind  were  very  common,  and 
it  was  very  usual  to  insert  clauses  like  the  one  in  question,  re- 
serving the  remedies  against  sureties.  If  the  Court  were  to  hold, 
that  notwithstanding  such  a  proviso,  the  liability  of  a  person  in 
the  situation  of  the  surety  was  gone,  it  might  prevent  such  deeds 
being  entered  into,  which  would  often  be  against  the  interesU  of 
all  parties.  Mr.  Justice  Littledale  said  the  special  proviso  in 
the  deed  took  the  case  out  of  the  common  rule  as  to  the  dis- 
charge of  sureties  by  giving  time  to  the  principal ;  for  in  the 
ease  before  the  Court,  the  creditors  might  have  proceeded  agamst 

B  E 


610  Ai^BKmic. 


the  surety  at  any  mk,  even  though  the  imtahnMits  had  heei»  re^ 
gularly  paid ;  and  he  in  that  event  might  have  takes  hie  reoMiy 
against  the  psmetpol  dehtor.  Nieiok  v.  Norm,  8  Barnewall  & 
Adolphas,  41. 

A  creditor  who  gives  time  to  hie  principal  dehser,  if  he  desiiee 
that  the  suvety  should  be  still  hable,  shotdd  so  stipulate,  and 
that  the  agieement  giving  tHoe  should  ha  witheoC  prejudke  to 
the  credisor's  right  to  s«e  the  principal  debtor  if  called  i^oa  bf 
the  surety  so  to  do.    Anon.  Y.  C.  Noeenber ,  IJM. 

Supposing  that  in  a  transaction  between  the  ereditor  and  the 
principal  debtor,  by  which  time  is  given  to  the  hitter,  diere  ie  a 
stipulation  to  the  effect  that  the  creditor  may  stiU  proceed  against 
the  surety,  why  should  it  be  the  rule  that  such  a  stipulation  is 
valid,  and  the  surety  remains  nnreleased  ?  It  is  that  the  prinei^ 
pal  debtor  has  made  that  arrangement,  and  it  is  his  interest  alone 
that  is  affected  by  it.  He  agreee  that  the  creditor  may  praaeed 
against  the  surety,  and  runs  the  risk  of  the  surety  prooaeding 
against  hirosdf.  FaaMkr  v.  Hammettf  M.R.  June,  1832.  See 
also  the  note  TO  Bligh,  576,  577. 

The  following  dicta  taken  from  two  earlier  cases  before  Lord 
Eldon  will  not  be  without  their  use.  The  words  in  brackets 
roust  be  read  with  great  caution,  as  they  proceed  from  the 
author  of  this  volume,  who  finding  some  passages  obscure  and 
others  unintelligible,  has  ventured  upon  these  additions  and  con* 
jectural  alterations. 

If  the  contract  for  reserve  against  the  surety  prevents  his  re- 
medy against  the  principal,  that  contract  for  reserve  will  not  do. 
BouUbee  v.  Stubbs,  18  Vesey,  20,  26. 

The  objection  to  the  reserve  of  remedy  against  the  surety 
consists  in  the  interest  the  principal  has,  that  the  surety  shall  not 
be  applied  to.     Ibidem. 

[In  the  case  of  a  composition  with  a  principal  debtor,  he  paying 
part  of  the  debt,]  if  there  was  no  reserve  of  the  remedy  against 
other  persons  liable,  in  order  to  secure  the  intended  effect  of  such 
a  contract  to  discharge  him  [the  principal]  upon  such  a  payment, 
you  must  almost  of  necessity  infer,  that  the  party  [the  creditor] 
is  not  to  take  a  remedy  over  against  others,  which  would  forth- 
with bring  upon  the  party  discharged  [the  principal]  all  the  evil, 
from  which  the  prior  moment  the  other  [the  creditor]  had  agreed 
to  discharge  him.  Suppose  four  shillings  in  the  pound  paid  by 
the  principal,  nothing  being  said  about  the  remainder  of  the  debt 
[as  regards  the  surety]  :  it  would  be  a  very  bad  bargain,  if  the 
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tteSifoT  C6M  sehd  Another  pers6A  [the  surety],  either  upon  the 
same  instrument,  or  a  contract  implied  hy  the  law,  to  take  the 
debtor  in  execution  for  the  remainder  of  the  deht  for  which  that 
composition  was  made.  The  Court  would  therefore  be  inclined 
to  infer,  that  it  was  not  intended  that  the  person  discharged 
should  still  remain  liable  [that  it  was  intended  that  the  surety 
should  be  discharged.]  But  certainly  he  [the  creditor]  might 
so  fratkie  his  cbntract ;  and  there  are  many  cases  in  which  it  is 
not  improvident  for  the  debtor  to  make  the  composition  "with  a 
reserve  of  the  remedies,  either  understood  (a),  or  an  express 
declaration  to  that  effect.  Ex  parte  G^ord,  6  Vesey,  805,  807, 
808. 

There  are  a  great  variety  of  cases  of  a  creditor  entering  into  a 
composition  with  the  person  liable  in  the  first  instance ;  with  a 
stipulation  that  it  shall  not  prejudice  his  remedy  against  others, 
who  are  liable  as  sureties.  The  ordinary  case  is  that  of  compo- 
sitions upon  bills.  The  answer  [to  objections  made  on  part  of 
Bin-eties  to  such  a  stipulation  being  regarded  as  valid]  is,  that  by 
the  agreement,  reserving  the  creditor's  remedy  against  sureties, 
the  situation  of  the  surety  is  not  varied  ;  and  this  doctrine  has 
been  held  at  law  as  well  as  in  equity ;  but  we  must  agree  that  a 
stipulation  of  that  kind  is  in  many  cases  so  very  absurd  (6)  that 
it  itaust  be  se^n  plainly.     18  Vesey,  22. 

At  the  time  of  Mr.  Richard  Burke's  case.  Lord  Thurlow  ad- 
mitted that  if  there  is  a  reserve  of  the  remedies  against  the 
others  [the  sureties],  there  is  consent  of  the  party  with  whom 
the  composition  is  made  [the  principal] ;  and  if  out  of  that  a 
demand  arises  against  him,  it  is  a  demand  which  began  to  exist 
with  his  consent  expressed  in  the  terms  of  the  contract,  and 
under  some  circumstances  wisely  and  prudently  given ;  for  the 
parly  [the  creditor]  would  not  have  entered  into  the  contract, 
UDless  he  was  allowed  to  contract  fbr  that  remedy  over  against 
the  sureties.     6  Vesey,  809. 

It  may  in  many  cases  be  a  very  rational  provision,  that  the 
principal  shall  have  time,  provided  he  can  have  it  without  pre«- 
judioe  to  the  benefit  of  the  remedy  against  the  surety ;  which, 
though  worth  nothing  at  present,  may  in  a  year's  thne  he  very 


(a)  Consider  what  was  said  in  Ex  parte  Gkndmning,  ante, 
page  608. 

(6)  See  the  above  extract  from  Ex  parte  Gifford. 
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valuable,  and  the  creditor  may  very  reasonably  mean  to  aecure 
the  benefit  of  that  contingency.     18  Vesey,  27. 

It  is  said  that  the  principal  cannot  by  contract  [by  the  stipu- 
lation reserving  the  remedy  against  the  sureties]  deprive  himself 
[be  deprived]  of  the  benefit  derived  from  that  forbearance  [from 
the  creditor's  agreement  to  forbear] ;  and  [but]  there  certainly 
have  been  decisions,  that  if  time  is  given  to  the  principal,  re- 
serving the  right  to  go  against  the  surety,  tlie  principal  cannot 
raise  th»  objection  upon  his  right  to  time  as  against  the  surety ; 
as  there  is  the  contract  of  tlie  principal,  arising  out  of  the  con- 
tract for  reserve  against  the  surety,  that  the  latter,  if  the  creditor 
goes  against  him,  shall  not  be  deprived  of  the  benefit  of  the  con- 
tract as  against  the  principal  [shall  have  his  remedy  as  against 
the  principal.]    Ibidem,  26. 


Right  of  sarety 
to  call  on  prin- 
cipal debtor  to 

Itight  of  surety 
to  call  OD  cre- 
ditor to  pot  tbe 
bond  ID  suit 
•gainst  princi- 
pal debtor. 


If  A.  is  bound  for  B.,  and  has  a  counter  bond  from  B.,  and 
the  money  is  become  payable  on  the  original  bond,  equity  will 
compel  B.  to  pay  the  debt,  though  A.  is  not  sued ;  for  it  is  un- 
reasonable that  a  man  should  always  have  such  a  cloud  hang 
over  him.  Ranelaugh  v.  Hayes,  1  Equity  Cases  Abridged,  78  $ 
iS.  C.  1  Vernon,  189. 

One  of  the  objects  of  the  bill  in  tVoffington  v.  Sparks,  2  Vesey, 
sen.  569,  was,  that  the  obligee  might  put  the  bond  in  suit  against 
the  principal. 

It  is  clear,  and  never  has  been  disputed,  that  a  surety,  gene- 
rally speaking,  may  come  into  this  Court,  and  apply  for  the  pur- 
pose of  compelling  the  principal  debtor,  for  whom  he  is  surety, 
to  pay  in  the  money,  and  deliver  him  from  the  obligation.  Nis- 
bet  V.  Smith,  2  Brown,  C.  C.  579,  582,  Mr.  Belt's  edit.  (a). 


(a)  It  would  seem  so  obvious,  that  a  bill  for  this  purpose 
could  only  be  sustained  when  the  day  of  payment  has  elapsed, 
that  it  is  difficult  to  conceive  that  the  Court  should  have  been 
called  upon  to  adjudicate  on  the  subject :  and  yet,  according  to 
Mr.  Belt's  note,  there  was  such  a  bill  in  the  Equity  Exchequer, 
1808,  which  was,  however,  dismissed  with  costs:  and  another 
similar  bill  in  Chancery,  1801,  which,  from  some  unexplained 
circumstance,  seems  to  have  been  successful. 

See  Cock  v.  Rome,  post,  page  614. 

There  is  nevertheless  a  passage,  although  an  obscure  one,  in  a 
Volume  of  Reports  attributed  to  Chief  Baron  Gilbert,  which 
apparently  indicates  that  there  are  cases  in  which  a  bill  might  be 
filed  before  the  day  of  payment.    In  Hungerford  v.  Hungerford, 
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In  Reet  r.  BerrmgUm^  ft  Vesey,  jan.^  540,  54$,  the  plaintiff 
was  surety,  and  the  defendants,  who  were  the  executors  of  the 
oUigee,  bad  given  time  and  taken  promissory  notes.  Lord 
Loughborough  said,  the  surety  has  a  right,  after  the  bond  is  due, 
to  come  here  and  insist  upon  its  being  put  in  suit ;  that  the  obligee 
had  suspended  that  till  the  time  contained  in  the  notes  had  run  out ; 
therefore  he  had  disabled  himself  to  do  that  equity  to  the  surety, 
which  he  had  a  right  to  demand.  If  the  application  be  proved, 
it  is  a  duty  to  comply  with  it.  The  defendants  had  put  it  out  of 
their  power  to  perform  that,  which  the  nature  of  the  relation 
between  the  surety  and  the  person  with  whom  he  is  bound, 
requires.  It  was  a  breach  of  the  obligation  in  conscience  and 
honesty ;  and  it  was  not  too  much  to  say  of  that  obligation  in 
point  of  law.  The  Court  cannot  try  the  cause  by  inquiring 
what  mischief  might  have  been  done  ;  for  that  would  go  into  a 
vast  variety  of  speculation,  upon  which  no  sound  principle  could 
be  built. 

In  late  cases,  provided  there  was  no  risk,  delay,  or  expense, 
as  in  the  case  put  of  the  money  in  the  next  room,  indemnifying 
against  the  consequences  of  risk,  delay,  and  expense,  the  surety 
has  a  right  to  call  upon  the  creditor  to  do  the  most  he  can  for 
his  benefit ;  and  the  latter  cases  have  gone  farther.  Wright  v. 
Smptont  6  Vesey,  714,  7d4. 

The  doctrine  was  first  introduced  in  Courts  of  Equity,  that  if 
the  creditor  gives  time  to  the  original  debtor,  the  surety  is  dis- 
charged.   It  was  founded  on  this  principle,  that  every  surety 

Reports  of  Cases  in  Equity,  67,  69,  Sir  Thomas  Powis,  in 
arguing  a  case,  said,  that  money  borrowed  by  one  person,  ought 
to  be  paid  in  exoneration  of  another  person,  and  that  there  was 
the  same  remedy  in  equity  as  in  a  personal  security.  Lord 
Cowper  took  a  difference,  that  where  a  person  was  security  in  a 
contract,  there  is  a  joint  contract  that  the  principal  shall  indem- 
nify the  security  :  and  that  the  ground  of  equity  is,  that  when 
the  money  is  due,  the  equity  arises.  But  Sir  Thomas  Powis  re- 
plied, that  one  may  exhibit  his  bill  before  the  time  of  payment ; 
but  where  the  land,  or  the  land  and  person,  are  both  security,  the 
estate  stands  at  stake,  to  enable  the  principal  to  owe  it,  as  well 
as  the  security  to  pay  it,  or  borrow  it  thereon :  and  the  contract 
of  the  security  is,  that  he  shall  continue  to  owe  it  on  the  credit 
thereof,  and  not  to  go  to  gaol  the  next  day ;  for  even  in  a  perso- 
nal security^  you  must  the  next  day  apply  for  a  reimbursement, 
for  what  was  equity  one  day  was  equity  the  next. 
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has  a  rigbi  to  come  into  a  Court  of  EifpUy^  94i4  i;^<lttW  to  be 
permitted  to  sue  io  the  name  of  the  original  creditor,  (f  the 
creditor  gives  time  to  the  original  debtor,  he  thereby  prcFenM 
the  surety  from  using  his  nan^e  with  effect  (a).  MebM  ▼.  Gla^ 
dining^  7  Taunton,  126. 

It  is  true  that  a  surety  may  come  here  to  compel  the  principal 
to  relieve  him  of  his  liability,  by  paying  off  Jthe  dejbt.  /fii<ina(i» 
y.  Davidson,  3  Merivale,  569,  579* 

See  Orme  v.  YouHg^  Holt,  84,  86 ;  Sanmta  y.  flowartk,  9 
Merivale,  27^,  278;  Bank  of  Ireland  v.  Bererford,  6  Dpv,  23S, 
238 ;  and  Blake  v.  White,  1  Younge  &  Collier,  420. 

The  dictum  of  Sir  Joseph  Jekyll,  in  Lte  v,  AooA,  Moa^y^ 
318,  aUhoMgh  generally  otlierwise  underatood,  se^ms  to  apply  to 
the  right  of  the  surety,  who  has  paid  the  debt,  to  come  ij)to 
equity,  to  have  it  reimbursed  by  the  principal. 

In  Cock  v.  Bxnie,  6  Vesey,  283,  Lord  Eldon  said,  he  remem- 
bered  a  bill  filed  to  make  the  priiicipal  in  a  bond  pjiy  th^  debt. 
The  party  was  going  to  America  upon  the  lat  June  ;  and  the 
bond  would  have  been  due  on  the  1st  July,  That  was  very 
strong :  yet  liOrd  Thurlow  refused  the  writ  of  ne  exeat  regno, 

Cock  F.  Ravu  was  an  applicatioo  by  aureties,  to  whom  thetr 
principal  had  promised  an  indemnity,  for  a  pe  exeat  against  bilil* 
The  application  was  refused. 

See  the  note  to  Nubei  v.  Smith,  ante,  page  612* 

Right  of  surety  As  the  creditor  is  entitled  to  the  benefit  of  all  the  securities 
paving  the  debt,  ^^  principal  debtor  has  given  to  his  surety,  the  surety  has  full 
benefit  of  all  the  &&  good  an  equity  to  the  benefit  of  all  the  securities  the  principal 
creditor's lecu-   gives  to  the  creditor.     fTrigA/ v.  ilfor/cy,  II  Vesey,  12,  22. 

In  arguing  Craj/lhorne  v.  Swinburne,  14  Vesey,  160,  162,  Sir 
Samuel  Romilly  said,  a  surety  will  be  entitled  to  eyer^  remedy, 
which  the  creditor  has  against  the  principal  debtor  to  enforce 
every  security  and  all  means  of  payment ;  to  stand  in  the  place 
of  the  creditor,  not  only  through  the  medium  of  contract,  but 
even  by  means  of  securities  entered  into  without  the  knowledge 
of  the  surety ;  having  a  right  to  have  those  securities  transferred 
to  him,  though  there  was  no  stipulation  for  that;  and  to  avail 
himself  of  all  those  securities  against  the  debtor. 

(a)  The  right  to  sue  in  the  creditor's  name,  is  here  con- 
founded with  the  right  to  call  on  the  creditor  to  put  tb^  security 
in  suit. 
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b  Jbdgtm  y.  81mm,  S  Ujkab  Se  Keea,  lU,  191,  Lord 
I  quoted  die  obore  fastage  of  Sir  S.  Ronilly's  aiigtt- 
,  obaenrkg  that  k  was  a  laoft  lamiiMMn  expoaition  of  the 
doctrine  of  the  Court,  that  the  surety  paying  the  debt  haa  a 
right  to  atand  w  die  piaoeoftlie  cuedttor ;  and  that  Lord  Eldon, 
•o  gi^Mf  judgmeat  in  Crmfiidme  v.  AvMume,  aanetiaoed  the 
ospoaiiion  by  hb  lull  approval :  aad  he  (Lord  B«)had  pvrpoaely 
takeo  due  slatenenft  of  tha  right,  bocaaaa  k  n  then  placed  aa 
high  aa  ii  ever  can  be  plaead. 

The  original  implied  oootraot  ia,  that  as  ftr  as  the  nature  of 
the  original  aeourity  wtU  adaut,  the  awoty  paying  tha  debt  shall 
atand  in  the  plaoe  of  the  creditor,    Batdihee  ▼.  SiM$,  IS  Veaey, 

Stttoties  are  entitled  to  tha  benefit  of  every  aeeurity,  which 
the  creditors  had  against  the  principal  debtor ;  and  whedier  th^ 
aucty  knows  tha  exiatence  of  those  secnritiss  is  immaterial. 
M^fkem  V.  CrkheU,  ft  Swanston,  185,  191  \  S,C.\  Wilson  C. C. 
41^  423. 

Lord  H4Krkeri(m  v.  Beimett,  post,  page  628,  829. 

It  is  the  setded  and  general  mle  of  Courts  of  Equity,  that 
where  a  surety  pays  the  debt  of  a  principal  debtor,  he  has  a  clear 
right,  by  the  course  of  proceeding  in  equity,  to  the  benefit  of  an 
iaatmment  and  aacnritiea  given  by  the  principal  debtor  for  pay- 
ment of  that  debt.    Domhiggm  v.  Bmme,  Yoonge,  111,  115. 

The  rule  in  equity  is  undoobled,  and  is  one  founded  on  the 
plainest  princij^  of  natural  reaaon  and  justice,  that  the  surety 
payiag  off  n  debt  shall  stand  in  the  place  of  the  creditor,  and 
bafe  all  the  rights,  which  he  has,  for  the  purpose  of  obtaining 
his  reirabursenMnt.  It  is  hardly  possible  to  put  this  right  of 
aubstitutioQ  too  high,  and  the  right  results  more  from  equity 
than  from  contract,  or  quasi  contract,  unless  in  so  far  as  the 
known  equity  may  be  supposed  to  be  imported  into  any  trans- 
action, and  so  to  raise  a  contract  by  implication.  Hodgion  ▼• 
Skm,  3  Myloe  &  Keen,  183,  190. 

It  is  quite  clear  that  a  surety,  who  pays  the  debt  of  the  prin- 
cipal debtor,  is  entitled  to  the  benefit  of  all  those  securites, 
which  the  creditor  himself  could  render  available  against  the 
principal  debtor.  DotMggm  v.  Bowme^  %  Younge  ft  Collyer, 
462,  470. 

Surety  in  a  bond.— Principal  debtor  executes  a  mortgage  as  a  Miflcsllaneous 
counter  security.    Then  surety  joins  in  a  second  bond :   but 
nothing  was  said  at  the  time  as  to  the  mortgage  being  a  counter 
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security  for  sach  second  bond  also.  Decreed  neTertbdess,  upon 
bill  to  redeem,  that  the  mortgagor  roust  saye  the  surety  harm- 
less as  to  both  bonds.  Saini  JoMm  ▼•  Hoffcrd^  1  Cases  in  Chan- 
cery, 97. 

There  was  a  mortgage,  and  there  was  also  a  bond,  and  in  the 
latter  there  were  sureties.  It  turned  out  that  the  mortgage  was 
bad,  from  a  defect  in  the  principle  debtor's  title :  but  the  prin- 
cipal debtor  afterwards  acquired  an  estate  in  the  mortgaged 
premises,  and  a  decree  was  made  which  gave  to  the  sureties  the 
benefit  of  this  esUte.    Seaboume  v.  Pawdl^  t  Vernon,  1 1. 

Supposing  that  a  creditor,  subsequently  to  the  transaction, 
which  created  the  relation  of  surety,  enters  into  an  arrangement 
with  the  debtor,  under  which  the  creditor  obtains  additional  se- 
curities for  the  same  debt,  is  not  the  surety  entitled  to  the  benefit 
of  those  securities?    Anon,^  M.  R.  March,  1826. 

Brice  was  indebted  to  Twynam  in  balance  of  account  ISOO/. : 
and  three  bonds  of  400/.  each,  in  each  of  which  there  was  to  be 
a  surety,  were  agreed  to  be  given  by  way  of  security.  Two  of 
those  bonds  were  executed.  Coope  was  surety  in  one  of  them. 
The  third  intended  surety  refused  to  execute  his  bond :  and  in 
the  place  of  that  bond,  Brice,  a  year  afterwards,  gave  a  mort- 
gage for  securing  1000/.,  the  then  balance  of  account.  Coope 
claimed  the  benefit  of  this  mortgage.  Against  this  daim  it  was 
argued,  that  it  had  never  been  decided  that  a  surety,  in  prior 
transactions  between  debtor  and  creditor,  can  claim  the  benefit 
of  securities  given  in  a  subsequent  transaction :  that  the  rule 
giving  the  surety  the  benefit  of  the  creditor's  securities,  is  limited 
to  the  securities  being  given  as  part  of  the  same  transaction. 
The  Court  said  that  the  bonds  and  mortgage  were,  in  one  sense, 
given  in  respect  of  the  same  debt,  though  they  were  in  fact  given 
for  different  parts  of  the  same  debt,  and  were  altogether  distinct 
and  separate  transactions :  that  the  doctrine  that  when  a  man 
becomes  the  surety  for  a  debtor  for  the  payment  of  a  debt,  he 
has,  if  he  pays  the  debt,  a  right  to  avail  himself  of  all  the  secu- 
rities which  the  creditor  has— that  that  doctrine  never  applies  to 
a  person  who  becomes  surety  at  one  time,  and  a  security  is  given 
to  the  same  creditor  either  for  another  debt,  or,  what  is  the 
same  thing,  'for  a  distinct  portion  of  the  debt  for  which  the  first 
security  was  given :  that  there  was  not  any  such  case :  on  the 
contrary,  all  the  notion  the  Court  had  of  the  law  was,  that  the 
doctrine  had  always  been  stinted  to  the  particular  contingency  of 
the  debt  being  one,  and  the  security  being  given  for  the  same 
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debt,  at  the  time  when  the  person  became  surety  for  it.     Wait 
▼•  Coope,  3  Simonsi  155. 

It  18  a  general  rule  that  in  equity  a  surety  is  entitled  to  the  xi^^  lecmities 
benefit  of  all  the  securities,  which  the  creditor  has  against  the  most  be  sab* 
principal ;  but  then  the  nature  of  those  securities  must  be  con-  '''^°'* 
sidered.    The  general  rule  roust  be  qualified  by  considering  it 
to  apply  to  such  securities  as  continue  to  exist,  and  do  not  get 
back  upon  payment  to  the  person  of  the  principal  debtor.     In 
the  case,  for  instance,  where  in  addition  to  a  bond  there  is  a 
mortgage,  with  a  covenant  on  the  part  of  the  principal  debtor  to 
pay  the  money,  the  surety  paying  the  money  would  be  entitled 
to  say,  I  have  lost  the  benefit  of  the  bond,  but  the  creditor  has  a 
mortgage,  and  I  have  a  right  to  the  benefit  of  the  mortgaged 
estate,  which  has  not  got  back  to  the  debtor.    When  there  is  a 
bond  merely,  if  an  action  was  brought  upon  the  bond,  it  would 
appear  upon  oyer  of  the  bond  that  the  debt  was  extinguished. 
Copu  V.  Middieion,  Turner  &  Russell,  224,  229. 

In  Furdon  v.  Purdon^  Hudson  &  Brooke,  229,  271,  Mr.  Justice 
Burton  made  the  following  remarks  on  the  subject  of  decrees  of 
Courts  of  Equity  for  assignments  of  securities  for  the  indemnity 
of  sureties,  or  for  enabling  sureties  to  stand,  without  such  assign- 
ments, in  the  place  of  the  creditors  whose  debts  they  have  paid, 
so  as  to  have  the  legal  benefit  and  priority  of  such  securities. 
The  learned  judge  said,  he  believed  all  those  cases,  so  far  as 
they  had  any  application  to  the  subject  then  before  the  Irish  Ex- 
chequer Chamber,  (see  post,  pages  630 — 640),  fell  within  the 
following  rules ; — first,  that  in  a  Court  of  Equity  a  surety,  pay- 
ing the  debt  of  a  principal,  is  entitled  to  the  benefit  of  all  the 
subsisting  and  available  legal  securities  of  the  creditor,  not  only 
against  the  estate  of  the  principal,  but  against  other  creditors,  so 
as  to  have  the  priority  given  by  such  securities.  Secondly,  that 
of  such  securities  as  are  extinguished,  or  the  legal  remedies 
upon  them  barred.  Courts  of  Equity  will  not  in  general  direct 
assignments,  because  it  would  be  nugatory  to  do  so.  But, 
thirdly,  the  last  rule  does  not  interfere  with  that  jurisdiction  of 
those  courts,  which,  under  the  head  of  accident  or  fraud,  enables 
them  to  relieve  against  the  legal  consequences  of  defective  as- 
surances, or  to  restrain  parties  from  availing  themselves  of  a 
legal  defence,  which,  under  circumstances,  it  may  be  unconscien- 
tious in  them  to  make. 

A  Surety  paying  off  the  debt  of  his  principal  is  entitled  against 
his  principal  to  the  benefit  of  all  securities,  which  at  law  have  not 
been  discharged.    SMtU  v.  Abbott^  Hayes,  576|  584. 
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It  was  Mil  by  cMiAMi  m  the  Mvuaeiit  ot  Hoigtm  t.  Shmm, 
3  Mylne  &  Keen,  183,  185,  that  the  case  of  Capu  v.  Miiiktm 
was  the  first  to  introduce  in  terais  any  exception  to  the  generality 
of  the  rule  established  by  so  nany  earlier  cases,  that  a  surety 
paying  off  his  principal's  debt  is  entitled,  as  against  that  priacipai, 
to  all  the  peaiedies  of  which  the  creditor  ought  haye  availed 
himself* 

Morgan  and  Seymour  were  sureties  for  St.  John,  (who  waa 
inaolveot),  in  a  bond  for  £00/,,  conditioned  ibr  payment  of  1001, 
Rowland  was  the  obligee.  The  decree  ordered  Rowland  to  assign 
the  bond  to  Morgan  and  Seymour^  who  were  to  help  themseWea 
against  St.  John,  the  principal  obligor,  llorgaa  v.  Seymomr,  1 
Reports  in  Chancery,  64. 

The  student  will  note  that  this  decree  was  made  in  the  rdgn  of 
Charles  the  First.  It  was  not  until  the  act  4  Anne,  c  16,  s.  12  (a). 
that  the  obligor  could  plead  solvit  post  diem  in  bar  of  the  ( 
on  the  bond.    See  some  of  the  subsequent  ca 


Harrison  and  H^de  were  two  solvent  sureties.  Harrisoii  paya 
the  debt ;  and  then  obtains  a  decree  against  Hole  fiir  repaymeut 
of  a  moiety.  One  Gilpin  being  under  the  cireuraataoees  liable 
to  the  debt,  Hole  obtained  an  order  that  Harrison  should  assign 
the  decree  and  the  benefit  thereof  to  Hole,  with  authority  to  pro- 
secute Gilpioy  and  enforce  him  to  pay  what  Hole  had  paid  to 
Harrison,  with  interest  and  costs ;  and  Hole  was  to  indemnify 
Harrison  against  Gilpin  for  prosecuting  him  in  Harrison's  name. 
Hole  V,  Harrison^  Reports  tempore  Finch,  t03. 

Sureties  to  have      Sureties  joined  Mrs.  Hudson  in  an  administration  bond  to  Dr. 
cr^ajrainsr      ^^^^^  the  ordinary.     Benson,  a  creditor,  procured  an  assignment 
principal  debtor,  of  the  bond,  and  brought  actions  upon  it  against  Mrs.  Hudson 
forcing  ^^^^^        and  the  sureties,  in  which  he  recovered.    The  sureues  filed  a 
button  amongst  btil  against  Benson,  Mrs.  Hudson,  and  Dr.  Ward,  for  various  ob- 
themselves.        j^^,^  j„  ^^^^  ^  which  they  failed.     The  decree,  amongst  other 
things,  directed,  in  case  the  plaintiffs,  or  either  of  them,  should 
pay  what  should  be  found  due  to  Benson  for  principal,  interest, 
and  costs,  or  any  part  thereof,  then  they  weae  to  be  at  liberty  to 
prosecute  the  decree  against  Mrs.  Hudson,  in  order  to  be  reim- 
bursed what  they  should  so  pay ;  and  in  case  either  of  the  plain- 
tiffs should  pay  unto  Benson  and  Ward,  or  either  of  them,  more 

{a)  See  post,  page  688,  639. 


tliao  a  rateable  pr/E>portion  as  between  xbesiaelyef  of  irbat  shoidd 
.he  fbuni  due  fi>r  priacipal,  ixUerest,  aod  costs*  tfaeo  be  was  to  be 
at  liberty  to  prosecme  tbe  decree  against  the  other  plainlifiii«  to 
jcecoyer  a  proportionable  contributiaa  from  tbem*  Griferwk  w, 
B(WOB,  .3  Atkyns,  %^. 

ParsQM  and  Cole  were  bound  as  sureties  for  Briddock.  Prid-  Caie  of  Partons 
dock  was  arrested,  and  bis  brother,  the  defendant,  Dr.  BxliAwk,  ^*  ^^^^^^ 
b^pame  bis  bail,  and  judgment  was  obtayied  against  biqa  as  sueh 
bail*  Parsons  and  Cole  being  sued  on  their  bond  were  foreed  to 
pay  the  money;  and  they  now  brought  their  bill  to  have  the 
jtfdgigewt  against  Dr.  Briddock  assigned  unto  them,  in  order  to 
be  reimbursed  what  they  had  paid.  Lord  Cowper  said  the  bail 
stood  in  the  place  of  the  principal,  and  could  not  be  relieved  op 
other  terms  than  on  payment  of  principal,  interest  sod  costs, 
ai^  the  sureties  in  the  original  bond  were  not  to  be  contributory, 
apd  therefore  decreed  the  judgment  against  tbe  bail  to  be  SMI<- 
aijgDed  to  Parsonn  and  Cole,  in  order  to  reimburse  them  what 
lliay  h#d  paid,  with  inte|re§t  and  costs.  Parsims  v.  Briddock^  ft 
VerfiOQ,  608* 

In  IFrigki  v.  Morley,  1 1  Vesey,  12, 22,  Sir  William  Graot  aaid 
of  ibi*  case  pf  Par$ani  v.  Briddock,  that  it  is  a  very  stroog  uk' 
•|#Di^  of  the  ap]^ii»|tion  of  tbe  principle,  that  the  surety  is 
eotitl^d  to  tbe  benefit  of  all  the  securities  the  principal  gives  to 
tbe  ^editor*  He  observed,  that  there  the  principal  had  given 
hail  iff  ao  action.  Judgment  was  recovered  against  the  bail. 
Afterwards  the  surety  was  called  upon  and  paid ;  and  it  was 
held  that  be  was  entitled  to  an  assignment  of  the  judgment 
against  the  bail :  so  that  though  the  bail  wer#  tbemsiMv^s  but 
sureties  ss  between  them  and  the  principal  debtor,  yet,  eomiog 
in  tbe  foom  of  the  principal  debtor  as  to  the  creditor,  it  was  held 
that  they  likewise  came  in  the  room  of  th^  principal  debtor  as  to 
the  surety.  Consequently  that  decision  established^  that  the 
surety  had  precisely  the  same  right  that  the  creditor  had,  and 
was  to  stend  in  his  place.  The  surety  bad  no  direct  contract, 
or  engagement,  by  which  the  bail  were  bound  to  him,  bnt  only  a 
claim  against  tbem  through  the  medium  Qf  the  creditor,  and 
was  entitled  only  to  all  bis  rights*  He  added,  there  were  other 
cases  esUblishing  the  same  principle,  tliough  not  quite  so  strong 
as  that. 

Lord  Brougham  said,  in  Hodgion  v.  Shaw,  3  Mylne  8c  Keen, 
18d^  189,  that  the  caae  of  Parsons  v,  Briddock  is  tli^  only  one  in 
the  b^oks  really  inconsistent  with  Copis  v.  Jdiddlcton^  Turner  & 
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Russell,  224.  He  stated  that  Lord  Cowper  decreed  that  a  jodg- 
menty  which  had  been  entered  up  against  the  bail,  should  be  as- 
signed to  the  sureties  of  the  "  bail/'  to  reimburse  them  what  they 
had  paid  on  account  of  their  obligation.  The  reporters  appa- 
rently have  substituted  the  word  "  baQ*'  by  inadvertence  for  the 
word  "  principal.*' 

There  is  however  a  diversity  between  the  circumstances  of 
Panom  v.  Briddock  and  those  of  Copit  v.  MiddUton^  which  it  may 
be  as  well  to  note.  Copit  v.  Middleiom  is  merely  a  case  of  a 
surety  in  the  bond  paying  it,  and  so  extinguishing  it;  as  the 
principal  obligor  may  effectually  plead  payment  by  his  co-obligor 
and  surety  in  bar  of  an  action  on  the  bond.  Parsons  v.  Briddock, 
as  is  seen  above,  is  a  case  of  a  less  simple  kind.  The  bail  seems 
to  have  been  bail  to  the  sheriff  for  the  principal  obligor,  and  the 
judgment  must  have  been  recovered  in  an  action  of  debt  upon 
the  bail  bond  ;  but  whether  that  action  was  in  the  name  of  the 
sheriff,  or  of  the  creditor,  will  depend  upon  whether  it  was 
brought  before  or  after  the  act  of  4  Anne,  c.  16,  s.  20,  came 
into  operation,  enabling  a  plaintiff  to  procure  from  the  sheriff  an 
assignment  of  the  bail  bond,  and  sue  upon  it  in  his  own  name ; 
and  this,  looking  at  the  date  of  the  bond  and  of  Lord  Cowper's 
decree,  seems  doubtful,  nor  is  it  material  (a).  Supposing  the 
sureties  had  caused  proceedings  to  be  taken  on  the  judgment 
against  the  bail,  either  scire  facias  or  action  of  debt,  could  the 
bail  have  availed  himself  at  law  of  the  fact  of  the  sureties  having 
paid  the  debt,  in  respect  of  which  the  original  action  was  brought 
against  the  debtor  (the  principal  both  of  the  sureties  and  the 
bail),  in  such  a  way  that  in  a  Court  of  Equity  the  judgment 
would  be  considered  as  no  longer  subsisting  ?  See  the  1 2th  sec- 
tion of  the  above  mentioned  act  of  Anne.  Lord  Brougham  must 
have  thought  that  he  could.  Consider  some  of  the  ensuing  cases 
and  remarks.  The  report  in  Vernon  will  probably  be  thought 
defective  in  the  statement  of  the  circumstances. 

Scott  and  White  were  sureties  for  Cherry  in  a  bond  to  Keown; 
and  judgment  had  been  recovered  upon  it,  and  such  judgment 
seems  to  have  been  established  as  a  charge  upon  some  premises 
of  Cherry  in  a  foreclosure  suit.  It  may  be  conjectured  that 
Keown  was  dead,  and  that  Lowry  was  his  personal  representa- 
tive.    Scott  and  White  filed  their  bill,  praying  an  account  of  the 

(a)  The  date  of  the  bond  was  1694.  The  cause  was  heard  in 
1708.     The  act  of  4  Anne,  c.  16,  came  into  operation  in  1706. 
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debt  due  to  Keown,  and  that  upon  payment  of  the  amount,  an 
assignment  might  be  made  to  a  trustee  of  the  judgment  obtained 
by  Keown  on  the  foot  of  the  bond,  with  the  beneOt  of  the  charge 
proved  on  the  foot  of  the  judgment  by  Keown  in  the  foreclosure 
suit,  and  that  Scott  and  White  might  be  decreed  entitled  to  pro- 
ceed in  the  name  of  the  trustee  on  the  foot  thereof.  The  decree 
was  to  the  effect  that  it  appearing  that  Scott  and  White  had  paid 
the  debt,  they  were  entitled  to  the  benefit  of  the  judgment  ob- 
tained by  Keown  against  Cherry  ;  and  of  the  charge  proved  on 
foot  thereof  by  Keown,  and  of  all  the  proceedings  thereon  in  the 
foreclosure  cause :  and  Lowry  was  accordingly  to  convey  to  a 
trustee,  to  be  named  for  that  purpose  by  Scott  and  White,  the  said 
judgment  and  charge  proved  on  foot  thereof,  and  all  his  right  and 
interest  therein,  and  all  benefit  of  proceedings  thereon  in  the  said 
foreclosure  cause ;  and  in  case  the  parties  could  not  agree  as  to 
the  form  and  terms  of  such  deed,  it  was  referred  to  the  officer  to 
settle  and  approve  of  a  proper  drafl  thereof;  and  Scott  and  White 
were  to  be  at  liberty  to  take  such  proceedings  as  they  might  be 
advised  on  foot  of  said  judgment  and  in  the  foreclosure  suit. 
Scott  V.  Lowry,  Hayes,  95,  in  the  note. 

Consider  if  there  be  any  ground  for  saying  that  the  creditor, 
having  received  payment,  is  bound  to  be  active  in  keeping  the 
securities  on  foot  for  the  benefit  of  him,  who  may  have  paid  the 
debt.  Is  that  not  the  business  of  the  party  paying  ?  There  may 
be  cases,  where  the  creditor  may  incur  liability  by  refusing  to  do 
what  he  is  requested  by  a  surety  to  do ;  but  in  general  the  surety 
(unless  he  is  very  vigilant)  must  take  his  chance  as  to  the  secu- 
rities being  kept  on  foot,  so  as  to  enable  him  to  use  them  to  compel 
payment,  either  of  the  whole  debt  by  the  debtor,  or  of  an  aliquot 
part  of  it  by  a  co-surety.     Anon.  L.  C,  November,  1820. 

In  some  of  the  cases  that  have  come  into  the  Court  of  Chan- 
cery, and  in  which  questions  have  arisen  whether  securities  were 
unextinguished,  so  that  sureties  might  have  the  advantage  of 
them  as  against  their  principal  debtor,  has  not  a  more  extensive 
operation  been  given  to  such  securities — for  example,  bonds — 
than  would  have  been  given  to  the  same  by  Courts  of  law  ? 
Has  not  the  Court  of  Chancery  treated  securities  as  subsisting 
securities,  although  it  was  by  no  means  clear  that  if  proceedings 
had  been  taken  at  law  in  the  name  of  the  creditor  that  the  Court 
of  law  must  not,  consistently  with  its  usual  principles  and  prac- 
tide,  which  in  general  exclude  the  consideration  of  equitable  cir- 
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cvrntftincet,  hare  stayed  such  proceedings  f  Anon.  M.  R.  May, 
18«7. 

Sarety  ptying  a  Hkks  was  surety  for  Stalwood  m  a  bond  to  Grove,  and  Hicks 
^'^^^  having  paid  the  money,  his  executors  brought  an  action  upon 

the  bond,  in  the  name  of  Grove's  executor,  against  the  executors 
of  Stalwood.  Lord  Hardwicke  said,  it  appeared  that  Hicks 
took  no  counter  bond  from  Skalwood,  so  that  the  action  was  only 
brought  to  enable  his  executors  to  recover  over,  and  Stalwood's 
executors  had  taken  advantage  of  the  act  fbr  the  Amendment  of 
the  Law  (n),  and  pleaded  payment  by  the  surety  to  an  action, 
wherein  the  surety  in  effect  was  suing  for  his  reimbursement,  and 
that  was  a  defect  in  the  statute.  Hudson  v.  Stahoood,  Annaly, 
tempore  Hardwicke,  133. 

An  action  being  brought  against  the  representatives  of  a  surety 
in  a  bond^  they  brought  a  bill  against  the  obligee,  su^esting 
that  they  had  applied  to  him  to  receive  his  money,  and  that  the 
only  terms  they  insisted  on  were,  that  he  should  assign  over  the 
bond  to  them  with  a  letter  of  attorney,  empowering  them  to  use 
his  name  upon  their  giving  him  an  indemnity,  which  he  refused ; 
the  bill  therefore  was,  that  the  obligee  might  receive  his  money, 
and  that  the  sureties  might  have  the  bond  assigned  and  liberty 
to  make  use  of  it.  But  Lord  Hardwicke  said,  that  the  assign- 
ment of  the  bond  was  not  to  be  insisted  upon,  because  it  was 
quite  useless.     Oammon  y.  Stone,  1  Vesey,  sen^  339. 

In  Woffington  v.  Sparki,  Z  Vesey,  sen.  569,  the  plaintiff*,  the 
surety,  prayed  that  the  creditor  might  assign  the  bond  to  him. 
Sir  Thomas  Clarke  said,  that  the  assignment  would  be  of  no  use 
to  the  plaintiff*,  for  if  the  co-obligor  in  the  bond  was  paid  off^  [had 
paid  the  bond],  the  principal  might  take  advantage  of  that,  and 
plead  payment  in  bar  of  an  action  instituted  by  the  plaintiff*  in  the 
name  of  the  obligee,  as  it  must  be ;  that  there  was  no  doubt  of  that ; 
because  the  bond  was  given  only  for  the  payment  of  one  sum  of 
money,  and,  when  once  satisfied  to  the  obligee,  it  is  functus  officio. 

In  Copis  V.  MiddUton,  Turner  &  Russell,  224, 231,  Lord  Eldon 
said,  that  if  the  surety  in  a  bond  pays  it,  his  notion  was,  that  as 
the  law  says  that  a  bond  is  discharged  by  the  payment  of  what 
was  due  upon  it,  the  bond  is  gone,  and  cannot  be  set  up.  That 
if  any  suit  was  instituted,  he  apprehended  that  profert  of  the  bond 
would  show  that  the  bond  was  gone. 

See  Sfdkeld  v.  Abbott,  Hayes,  576,  582. 

(a)  See  post,  page  6S7. 


If  the  surety  has  paid  off  the  bond  in  which  he  was  bound,  he 
ean  hare  no  assignment,  becaase  in  paying  at  once  bis  own  d^bt 
and  the  principal's,  he  has  extinguished  the  obligation.  Where 
he  pays  off  the  bond,  he  being  himself  a  party  to  it,  that  pay- 
ment is  pleadable  in  bar  of  any  action,  which  may  be  broaght 
upon  it,  consequently  the  specialty  is  gone.  Hodgmm  t.  ShaWf 
3  Mylne  &  Keen,  183,  195.  See  also  a  passage  of  the  same 
judgment,  page  191. 

In  Copit  V,  Middkton,  Turner  &  Russell,  ftft^y  tZS,  it  was 
argued,  that  although  a  bond  debt  was  extinguished  at  law  by 
the  surety  paying  it,  yet  a  Court  of  Equity  would  keep  alive  the 
bond  for  the  benefit  of  the  surety ;  and  on  the  principle  on 
which  it  interferes  to  prevent  legal  bars  from  being  set  up,  would 
permit  an  action  to  be  brought  upon  the  bond,  and  would  restrain 
the  principal  debtor  from  setting  up  the  payment.  Lord  Eldon 
asked,  **  Did  you  ever  hear  of  such  an  injunction  V 

But  see  a  remark  of  Lord  Hardwicke,  in  Bishop  v.  Church, 
%  Vesey,  sen.  373. 

Owen  and  Church  executed  two  joint  bonds  to  Bishop,  for  joint  obligors : 
securing  a  debt.     Church  being  dead,  and  Owen  insolvent,  the  ^  ^^^>  ^^ 
representatives  of  Bishop  took  proceedings  against  the  repre-  tites  pay  the 
sentatives  of  Church,  to  have  the  debt  satisfied  out  of  Church's  bpnd.   rhesur- 
assets.     A  question  was  raised,  whether  the  representatives  of  cannot  iaim' 
Bishop  ought  not  to  have  allowed  the  representatives  of  Church  auction  on  the 
to  sue  Owen  at  law  upon  the  bond  in  their  name,  when  it  was  ^^  ptymeot 
said  that  Owen  might  have  pleaded  that  payment  had  been  made 
by  Church's  representatives.     Lord  Hardwicke  remarked;  that 
certainly  on  the  act  of  parliament  for  Amendment  of  the  Law, 
this  great  diflSculty  arises  :  that  if  one  of  two  obligors  pays  off 
the  money,  the  condition  being  forfeited  by  the  day  being  past, 
and  puts  the  bond  in  suit  against  the  other  in  the  name  of  the 
obligee,  the  other  may  plead  that  the  other  obligor  has  paid  the 
principal  and  interest  on  that  bond  before  bringing  the  action  ; 
and  he  believed  instances  had  been  of  bills  in  Chancery  for 
relief  (a),  but  that  depended  on  proof  of  the  payment.    But  Owen 
could  not  plead  so :  for  no  man  can  plead  payment  of  money  on 
a  bond  at  a  [the]  day,  or  afler  the  day,  but  by  the  obligor :  he 
cannot  plead  payment  by  a  stranger,  for  that  is  demurrable :  it 

(a)  When,  for  example,  the  obligor  sued  has  equitable  rights 
against  the  obligor  discharging  the  debt. 
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is  no  plea :  he  most  plead  payment  by  himself,  or  some  person 
bound  in  law  to  payment,  which  could  not  be  done  in  the  case  in 
question ;  for  by  the  death  of  Church  in  the  life  of  Owen,  the 
representatives  of  Church  were  to  be  considered  as  strangers ; 
therefore  it  could  not  have  been  pleaded.  Biskop  v.  Ckurckf 
%  Vesey,  sen.  100,  371,  372. 

Sorely  payiog  In  the  above  case  of  Woffington  v.  Sparks,  2  Vesey,  sen.  569, 
a  jodgineDt  j^  seems  to  have  been  argued,  that  although  the  assignment  might 
be  of  no  use  to  the  surety  in  the  case  of  a  bond  merely,  yet  it 
would  have  been  different  if  the  creditor  had  recovered  a  judg- 
ment. Sir  Thomas  Clarke  said, — consider  how  that  is :  suppose 
execution  had  been  offered  to  be  taken  out  upon  that  judgment; 
if  that  judgment  was  entered  up  after  the  money  was  paid,  no 
doubt  but  that  the  King's  Bench  would  have  set  it  aside :  that  is 
to  say,  a  judgment  entered  up  in  consequence  of  a  motion  ibr 
liberty  to  enter  up  judgment  on  a  stale  bond  by  the  obligee,  after 
such  time  as  he  had  received  the  money.  But  taking  it  the 
other  way,  that  the  money  was  not  paid  when  the  judgment  was 
entered  up,  if  execution  were  offered  to  be  taken  out  upon  the 
money  being  paid  afterwards,  it  is  allowed  relief  might  be. 

Sir  Thomas  Clarke  was  manifestly  speaking  of  a  judgment 
against  the  principal  and  surety.  In  such  a  case  the  very  debt 
recovered  by  the  judgment  would  have  been  satisfied  at  law,  and 
by  one  of  the  parties  liable  to  it ;  and  if,  after  a  year  and  a  day 
from  the  judgment,  there  had  been  scire  facias,  or  debt  upon  it, 
against  the  principal,  he  might  have  pleaded  in  bar  payment  by 
his  co-obligor. 

Salkeld  V.  Mboii,  Hayes,  576,  582. 

It  may  be  useful  to  notice,  that  Lord  Brougham,  in  Hodgson  v. 
Skaw,  3  Mylne  &  Keen,  182,  196,  seems  to  have  thought  that  a 
surety  may  be  entitled  to  have  a  security  treated  as  subsisting, 
although  that  may  have  taken  place,  that  would  call  from  the 
Court  of  Common  Law,  in  which  an  action  was  brought  upon  it, 
an  order  to  stay  proceedings.  But  it  will  be  seen,  on  reference 
to  Hodgson  V.  Shaw,  (post^  pages  626^628),  that  there  the  se- 
curity (the  bond  of  1812)  was  not  satisfied  at  law  :  it  could  not 
have  been  pleaded  that  it  was  paid  :  and  the  fact  of  the  debt,  in 
respect  of  which  such  security  was  given,  having  been  paid, 
could  only  have  been  brought  before  the  Court  of  Law  by  appli- 
cation to  its  equitable  jurisdiction.  If  such  an  application  were 
made,  it  may  be  doubted  whether  a  Court  of  Law  would  inter- 
pose in  favour  of  the  principal  debtor,  where  it  appeared  that 
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the  proceeding  had  no  other  object  but  to  compel  him  to  reim- 
burse his  surety.  Dillon  v.  Farrell,  post,  pages  640 — 642 ;  and 
Tke  King  v.  Bennett^  post,  page  648.  Dawhiggm  v.  Bourne,  post, 
page  644,  points  however  to  a  different  result. 

In  questions  whether  a  judgment  is  to  be  considered  as  sub- 
sisting, or  extinguished,  the  test  would  seem  to  be,  whether 
satisfaction  can  or  cannot  be  successfully  pleaded,  in  case  debt,  or 
scire  facias,  be  brought.  If  the  Court  of  Law  can  only  inquire 
whether  the  judgment  exists,  or  is  at  an  end,  in  pursuance  of  an 
equitable  application  by  motion,  or  by  audita  querela,  it  is 
apprehended  a  Court  of  Equity  would  deem  it  still  subsisting. 
Consider  Hill  v.  i&%,  Purdon  v.  Purdon,  Dillon  v.  Farrell,  and 
Tke  King  v.  Bennett,  post,  pages  629,  630, 640  and  648. 

Sir  Thomas  Clarke,  in  the  case  put  by  him  of  the  judgment, 
suggests  that  if,  after  the  debt  had  been  paid  by  the  surety, 
execution  were  taken  out  against  the  principal,  there  might  be 
an  injunction  upon  a  bill  in  equity:  but  if  at  law  execution 
might  be  taken  out,  it  is  hardly  reconcilable  with  the  principle 
which  substitutes  the  surety  for  the  creditor,  that  a  Court  of 
Equity  should  interpose, 

Where  a  surety  had  joined  in  a  bond,  accompanied  with  a  Soretv  paying  a 
mortgage  by  the  principal,  and  the  surety  was  called  upon  to  pay  ^p<l>  ^^^ 
the  bond,  Sir  Thomas  Sewell  held  that  be  had  a  right  to  call  for  8eciinty!°^^ 
an  assignment  of  the  mortgage.     Gaynor  v.  Royner,  1777,  stated 
2  Maddock,  487.     See  also  the  remarks  of  Lord  Eldon  in  Copis 
v.  Middleton,  Turner  &  RusseU,  280,   that  the  mortgage  was 
created  at  the  same  time  with  the  bond. 

St.  Alban  sold  an  annuity  to  Dyer,  and  assigned  as  a  security 
a  life  interest  in  certain  trust  stock ;  as  a  further  security  St. 
Alban  and  Wright,  as  his  surety,  gave  a  bond  to  Dyer.  Wright 
having  made  payments  in  respect  of  the  annuity,  was  held  en- 
titled to  stand  in  the  place  of  Dyer  as  against  the  stock.  fVright 
V.  Morky,  11  Vesey,  12.  In  reference  to  this  case  Lord  Eldon 
observed,  in  Copig  v.  Middleton,  that  there  was  a  trust  coeval  in 
creation  with  the  suretyship,  and  the  question  was,  whether  the 
trust  fund  was  not  by  contract  between  the  parties  6rst  to  be 
resorted  to. 

A  creditor  had  taken  both  a  bond  and  a  mortgage  from  his 
debtor ;  and  a  surety'having  joined  in  the  bond,  and  being  after- 
wards compelled  to  pay  it,  the  Court  said  he  was  clearly  entitled 
to  have  the  mortgage  assigned  to  him.  Phmbe  v.  Sandt/s,  V.  C» 
November,  181 8« 
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Lord  Eldon  said  {Capii  ▼.  MiddUioa,  Turner  &  RumU,  224, 
231),  he  took  it  to  be  exceediogly  ckar,  thai  if,  at  the  time  a  bond 
is  given,  a  mortgage  is  also  made  for  securing  the  debt,  the  sareftjr, 
if  he  pays  the  bond,  has  a  right  to  stand  in  the  place  of  the 
mortgagee,  and  as  the  mortgagor  cannot  get  back  his  estate  again 
without  a  conveyance,  that  security  remains  a  valid  and  efiectsal 
security,  notwithstanding  the  bond  debt  is  paid. 

Richard  Shaw  and  Henry  Shaw,  being  indebted  to  Wilkinson, 
in  February,  1812,  executed  to  him  a  joint  and  several  bond  for 
securing  the  amount.  In  1813  Wilkinson  died,  and  soon  after- 
wards Richard  Shaw  died.  In  January,  1816,  Henry  Shaw  and 
Whaley,  as  surety,  [with  the  privity,  it  must  be  presumed,  of 
Richard  Shaw's  representatives,]  executed  another  bond  to  Wil- 
kinson's executors  to  secure  what  was  then  due  on  the  bond  of 
February,  1812.  Whaley  died,  and  a  large  sum  being  due  to 
his  estate  for  payments  made  in  respect  of  the  bond  of  January, 
1816,  his  executors  procured  in  1830  an  assignment  of  the  bond 
of  February,  1812,  and  claimed  to  rank  as  specialty  creditors 
against  Richard  Shaw's  estate.  Lord  Brougham  said,  that  sup- 
posing the  debt  in  Copis  v.  Middleton,  Turner  &  Russell,  224, 
had  been  paid,  not  by  the  surety  bound  in  the  same  obligation 
with  the  principal,  but  by  a  third  party,  who  had  by  a  separate 
instrument  made  himself  liable  for  the  same  debt,  it  was  dear 
that  the  reason  upon  which  the  decision  rested  would  have  failed 
altogether ;  while  every  one  of  the  general  arguments,  drawn  from 
the  rights  of  a  surety  to  stand  in  the  shoes  of  the  creditor,  would 
have  risen  up  against  the  decision  with  a  force  not  to  be  resisted. 
And  that  was  the  case  before  the  Court :  that  Whaley  became 
bound  in  1816  with  Henry  Shaw ;  Whaley  became  so  bound  as 
the  surety,  not  only  of  Henry  Shaw,  but  also  of  the  estate  of 
Richard  Shaw,  one  of  the  principal  debtors  ;  that  in  the  obliga- 
tion entered  into  in  that  year,  he  became  bound  by  an  instru- 
ment executed  separately  from  the  original  bond ;  and  he  and 
his  representatives  having  subsequently  paid  off  the  debt,  which 
he  had  then  incurred,  and  paid  it  off  in  discharge  of  hia  own 
obligation,  the  debt  on  the  original  bond  was  thus  satisfied  as 
far  as  the  creditor  was  concerned,  by  the  second  bond  being  paid 
off;  that  the  original  bond  of  1812  being  assigned  in  trust  for 
the  estate  of  Whaley,  which  had  thus  discharged  the  debt,  it 
could  not  be  contended  that  the  specialty  was  gone ;  it  could  not 
be  contended  that  the  bond  of  1812  was  paid  off  and  at  an  end, 
and  that  in  the  year  1630  there  remained  no4mg  to  be  assigned! 
that  it  was  plain  that  the  bond  of  1812  subsisted  to  the  i 
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being  aMignable;  that  the  bond  of  1816  indeed  was  paid  by 
Whaley,  and  could  not  be  assigned  to  him  or  his  representatives, 
so  as  to  give  him  a  claim  as  a  specialty  creditor  against  Henry 
Shaw;   that  as  against  him,  Whaley  could  only  claim  on  the 
indebitatus  assumpsit  at  law,  and,  in  equity,  he  could  only  be 
considered  as  his  simple  contract  creditor,  for  there  was  no  longer 
any  thing  capable  of  assignment ;  the  security  was  gone  by  being 
paid  off:  but  that  the  security  of  1812,  in  which  the  transaction 
had  Its  origin,  remained ;  that  the  payment,  which  of  necessity 
must  be  attributed  to  the  bond  in  which  Whaley  was  an  obligor, 
could  not  extinguish  that  to  which  he  was  a  stranger :  that  there 
was  consequently  something  to  assign,  and  an  assignment  was  in 
&ct  executed ;  that  Capit  v.  Middktan  was  the  case  of  Whaley, 
or  his  representatives,  claiming  as  specialty  creditors  against 
Henry  Shaw,  and  according  to  the  rule  in  that  case  they  would 
have  claimed  in  vain :  but  Copia  v.  Mtddlettm  was  not  the  case  of 
Whaley,  or  his  estate,  paying  his  separate  bond,  and  taking  an 
assignment  of  a  formerly  executed  and  still  subsisting  security, 
viz.  the  bond  of  1812 ;  that  no  one  of  the  reasons  which  decided 
that  case  was  applicable:  that  to  try  how  far  these  reasons 
applied,  it  being  clear  a  surety  had  a  right  to  all  the  securities 
in  force  against  the  principal  debtor,  it  followed,  Whaley  or  his 
representatives,  had  a  right  to  the  benefit  of  the  bond  given  by 
Richard  Shaw,  because  that  was  still  in  force ;  that  in  Capit  v. 
Middleian  the  Court  admitted  the  surety's  right  as  against  the 
principal  debtor  to  stand  in  the  shoes  of  the  creditor,  but  said 
there  were  no  shoes  for  him  to  stand  in,  because  the  bond,  having 
been  paid  off  by  a  party  to  it,  was  gone  at  law ;  that  in  the  case 
then  before  the  Court  there  were  such  shoes—the  bond  of  1812 
was  not  paid  off,  and  it  had  been  formally  assigned  by  the  cre« 
ditor  to  Whaley's  representatives ;  that  it  was  difficult  to  suppose 
a  ground  for  excluding  Whaley's  representatives  that  would  not 
deprive  any  purchaser  of  a  bond  of  the  right  to  what  he  had 
bought,  or  at  least  prevent  a  collateral  surety  from  becoming 
purchaser  of  the  obligation,  which  he  had  guaranteed  by  a  sepa-* 
rate  instrument ;  that  by  paying  off  his  own  bond  and  obtaining 
an  assignment  of  the  bond  of  1812,  Whaley,  and  his  representap- 
tives,  had  become  purchasers  of  the  latter  specialty,  and  stood 
in  the  relation  of  assignees  of  the  debt ;  that  the  principles  of 
pleading  at  common  law  kept  the  case  distinguished ;  that  when 
the  bond  of  Whaley  and  Henry  Shaw  was  discharged  by  the 
payment  made  by  Whaley,  if  an  action  had  been  brought  by 
Whaley  against  Ridiard  Shaw  on  the  bond  of  1812  payment 
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could  not  have  been  pleaded ;  for  the  obligor  mast  hare  pleaded 
that  he,  or  some  one  by  his  authority  and  on  his  behalf,  had  paid 
the  debt  for  him ;  nor  could  acceptance  by  the  obligee  in  satis- 
faction be  pleaded ;  for  that  must  also  be  acceptance  in  satisfac- 
tion of  the  obligation,  and  it  was  dear  that  the  payment  was 
made  and  the  satisfaction  given  in  respect,  not  of  the  bond  of 
1812,  but  of  the  bond  of  1816,  in  which  Whaley  was  an  obligor; 
that  in  deciding  Capit  v.  Middletim,  Lord  Eldon  expressly  ad- 
mitted that  where  a  mortgage  has  been  given  in  further  security 
for  the  same  debt,  the  surety,  who  paid  off  the  specialty,  was  en- 
titled to  an  assignment  of  the  mortgage ;  and  so  if  there  was  but 
one  specialty,  viz.  the  mortgage,  because  there  the  payment  did 
not,  as  in  the  case  of  a  bond,  extinguish  the  security  without  a 
reconveyance,  and  there  was  something  to  assign  or  transfer ; 
that  it  was  impossible,  in  principle,  to  distinguish  the  case  so 
put  from  the  case  under  consideration ;  that  the  ground  of  debt 
was  the  same  in  the  mortgage  and  the  bond,  as  it  was  the  same 
in  the  bond  of  1812  and  1816 ;  that  paying  off  the  mortgage 
debt  would  have  effectually  excluded  the  mortgagee  from  any 
recourse  against  the  estate  in  equity ;  and  so  would  paying  the 
bond  of  1816  have  prevented  in  equity  the  obligee  from  suing 
on  the  bond  of  1812,  and  might  possibly  have  called,  from  the 
Court  of  Common  Law  in  which  any  such  action  was  brought, 
an  order  to  stay  proceedings  on  it.  Yet  the  original  security 
subsisted,  as  the  mortgage  subsisted,  notwithstanding  the  dis- 
charge of  the  second  security,  and  the  inability  of  the  creditor 
to  avail  himself  of  it  in  an  equitable  point  of  view,  so  as  to  have 
double  satisfaction  of  bis  debt.  It  subsisted  as  the  mortgage 
did,  only  to  the  effect  of  clothing  the  surety  with  that  creditor's 
rights  against  the  principal  debtor. — Hodgson  v.  SkaWt  S  Mylne 
&  Keen,  183,  193—196. 

Caie  where  the  Lord  Harberton  granted  to  Bennett  and  his  heirs  a  mansion^ 
other  ^H^lly  house  and  lands,  in  consideration  whereof  Bennett  covenanted  to 
the  tcTof  the  ^  pay  a  yearly  sum  and  to  repair.  Wildridge,  as  Bennett's  surety, 
creditor.  executed  a  mortgage  to  Lord  Harberton  to  secure  Bennett's  per- 

formance of  the  covenants.  There  being  a  large  sum  due  for  rent, 
and  the  premises  being  in  a  ruinous  state,  a  bill  was  now  filed 
by  Lord  Harberton  against  Wildridge's  executors,  praying  an  ac- 
count of  what  was  due  by  Bennett  for  rent,  and  of  what  sum  would 
be  required  to  put  the  premises  in  repair ;  that  the  money  might 
be  paid,  or  foreclosure  of  the  mortgaged  premises.  But  it  ap- 
peared that  since  the  filing  of  the  bill  Lord  Harberton  had,  for  a 
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nominal  consideration,  taken  from  Bennett  a  reconveyance  of  the 
above  mansion-house  and  premises.  Lord  Cliancellor  Hart  said, 
that  according  to  the  relation  the  parties  stood  in  at  the  filing  of 
the  bill,  the  relief  sought  by  Lord  Harberton  was  of  course.  He 
was  entitled  to  have  the  account  taken,  and  the  sums  due  to  him 
raised  by  sale  of  the  estate  pledged  to  him  by  Wildridge ;  but 
then  the  representatives  of  Wildridge,  as  sureties  for  Bennett, 
would  have  a  right  to  resort  to  the  estate  pledged  to  [reconveyed 
to]  Lord  Harberton,  and  to  require  Lord  Harberton  to  arm  them 
with  all  his  rights  and  remedies  against  Benpett  and  the  estate 
for  their  reimbursement,  so  far  as  such  rights  and  remedies  could 
be  transferred  to  them,  consistently  with  the  preservation  of  his 
own  paramount  title  over  the  estate  for  payment  of  his  future 
rent  and  performance  of  covenants ;  that  this  right  of  the  surety, 
who  pays  the  debt  of  another,  to  the  benefit  of  subsidiary  se« 
curities  belonging  to  the  principal  is  the  common  equity  of  the 
Court ;  but  these  several  righu  and  reciprocal  remedies  had  been 
extinguished  by  Lord  Harberton,  whose  act  had  deprived  the 
represenutives  of  Wildridge  of  their  remedy  over ;  that  as  part  of 
his  own  evidence  Lord  Harberton  had  proved  a  deed,  dated  6th 
March,  1823,  whereby  Bennett,  in  consideration  of  10<.,  recon- 
veyed the  estate  to  him  and  his  heirs ;  a  subsidiary  fund,  there- 
fore, which  Wildridge's  representatives  were  entitled  to  resort  to 
for  indemnity,  had  been  taken  from  them  by  Lord  Harberton,  and 
for  that  reason  Lord  Harberton  was  not  entitled  to  have  the 
relief  he  prayed  against  the  estate  of  Wildridge;  that  it  had  been 
said  that  the  estate  was  not  worth  the  annual  reserved  rent,  and 
therefore  that  the  reconveyance  to  Lord  Harberton  was  no  detri- 
ment to  the  representatives  of  Wildridge ;  but  of  that  Lord  Har- 
berton had  no  right  to  judge  for  them.  It  had  in  other  cases 
been  argued,  that  a  creditor  giving  time  to  a  principal  may  have 
benefited  the  surety,  and  therefore  his  liability  ought  not  to  be 
affected ;  but  it  had  always  been  answered  that  the  creditor  had 
no  right  to  judge  for  the  surety  what  was  best  for  him.  Lord 
Harberton  v.  Bennett,  Beatty,  886. 

Blanc  and  Hill,  as  his  surety,  executed  a  bond  to  Kelly,  and  Separate  jndg- 
Kelly,  under  a  warrant  of  attorney  for  that  purpose,  entered  up  prfncipj^and 
separate  judgments  against  Blanc  and   Hill  (a).     Afterwards  surety,  and 
Kelly  took  out  execution  against  Hill  only,  who  tendered  the  tbHiufment 
against  himwlf. 

(a)  No  doubt  the  judgments  were  entered  up  in  separate 
actions. 
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amount  of  the  debt  and  cosft,  prorided  Kelly  would  aasign  to 
him  the  separate  judgment  against  Blanc :  and  upon  Kelly'* 
refusal^  a  bill  in  the  Court  of  Chancery  in  Ireland  was  filed,  to 
compel  him  to  do  so.  On  the  part  of  Kelly,  the  above  case  of 
W€jfingt<m  v«  Sparki,  ante,  page  61M,  was  cited;  and  it  was  in- 
sisted that  the  payment  by  Hill  might  be  pleaded  by  Bknc. 
Lord  Clare  nevertheless  pronounced  a  decree  for  the  assignment 
prayed.    Hiil  v.  Keilp,  Ridgeway  Lapp  &  Schoales,  265. 

In  Purdon  v.  Purdon,  Hudson  &  Brook,  229,  248,  Mr.  Justice 
Vandeleur  said,  that  in  the  case  of  HiU  v.  JTcfljf,  Lord  Clare 
(recently  after  he  had  ceased  to  practise  in  Courts  of  Law), 
decreed  the  assignment  of  the  judgment  to  the  plaintiff  in  the 
suit,  and,  in  so  doing,  must  have  conceived  that  a  plea  of  pay* 
ment  by  the  surety  would  be  bad ;  otherwise  he  would  not,  it 
was  to  be  presumed,  have  decreed  an  assignment  of  the  judg* 
ment.  It  could  not  be  supposed,  that  he  would  have  directed  an 
assignment,  which  would,  at  law,  be  a  nullity ;  and  it  was  to  be 
observed  that  Lord  Clare's  attention  was  directed*  in  the  course 
of  the  argument,  to  the  very  point. 


Separate  jodg- 
ments  [ia  sepa* 
rate  actioDsJ 
sgaiDst  princi- 
pal and  sarety : 
and  the  latter 
pays  that 
against  himielf: 
assignment 
made  of  the 
other  iudgment : 
and  the  princi- 
pal, upon  scire 
facias,  pleads 

a  ment  of  the 
,    ^ment 
against  the 
surety,  and  that 
both  judgments 
were  recovered 
for  the  same 
debt. 


Oeorgt  Purdon  v.  Robert  Purdon^  Hudson  &  Brooke,  229. 
Robert  Purdon  and  George  Purdon  were  jointly  and  aeveraUy 
bound  to  Mary  Swift  in  a  bond  for  500/.,  and  for  securing  such 
bond  they  executed  to  her  a  warrant  of  attorney,  for  confessing  one 
or  more  judgments,  upon  one  or  more  declaration  or  declarations 
against  them,  or  either  of  them,  by  himself,  for  the  whole  debt. 
By  virtue  of  this  warrant  of  attorney,  Mary  Swif^  in  1816,  reco« 
vered  separate  judgments  [in  separate  actions]  in  the  Court  of 
Common  Pleas  in  Ireland  against  Robert  Purdon  and  George  Pur* 
don:  and  in  1818  she,  under  the  Irish  Act,  Geo.  2  (a),  assigned 
the  said  judgments  to  Swift  and  Jolly.  In  1821  Swift  and  Jolly 
sued  out  a  scire  facias  upon  the  separate  judgment  against  George 
Purdon,  to  which  the  sheriff  returned  nihil :  whereupon  an  alias 
scire  facias  issued,  and  nihil  being  also  returned,  judgment  was 
given  that  Swift  and  Jolly  should  have  execution  against  George 
Purdon.  Under  this  execution  the  debt  was  levied,  and  satis- 
faction was  entered  upon  the  record.  George  Purdon  having 
been  the  surety  of  Robert  Purdon,  thereupon  procured  Swift 
and  Jolly  to  assign  to  him  the  separate  judgment  against  Robert 
Purdon,  and  proceeded  by  scire  facias  to  obtain  execution  upon 
it.    To  the  declaration  in  this  scire  facias,  Robert  Purdon 


(a)  See  post,  pages  631 — 684. 
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pleaded  the  pnymetit  of  the  debt  by  George  Pdrdon,  and  averred 
by  the  plea  that  the  debt  to  recovered  againit  George  Purdon 
and  the  debt  recovered  against  Robert  Purdon,  were  for  the  aum 
mentioned  in  the  bond>  and  not  other  and  different* 

It  was  said  that  under  these  circumstances  the  only  question 
wasi  how  the  proceeding  to  obtain  a  double  satis&ction  was  to 
be  resisted:  how  the  facts,  ascertaining  that  a  plaintiff*  had 
already  had  execution  and  satisfaction  for  what  he  was  proceed' 
ing  to  recover  by  another  execution,  were  to  be  made  known  to 
the  Court,  in  which  such  a  proceeding  was  pursued :  whether  the 
facts  stated  in  the  plea  before  the  Court  were  the  subject  of  a 
plea  in  bar  of  execution,  or  of  an  audita  querela :  for  it  was 
quite  clear  that  a  defendant  might  avail  himself  of  those  facts  in 
the  one  way  or  the  other :  and  it  was  equally  clear  that  if  the 
former  mode  of  defence  (a  plea  in  bar)  was  open  to  a  defendant, 
and  he  had  an  opportunity  of  making  it,  he  could  not  have 
recourse  to  the  latter  mode  of  defence  (audita  querela). 

It  was  said  to  be  conceded,  that  the  question  arising  upon  the 
above  facts  was  not  affected,  at  least  not  in  favour  of  George 
Purdon,  by  the  several  assignments  of  the  judgments  under  the 
Irish  statute,  the  express  provision  of  that  statute  being  that 
the  conusor  of  an  assigned  judgment  shall  have  the  same  defence 
against  the  assignee,  which  he  could  have  had  against  the 
conusee  (a),  and,  consequently,  that  George  Purdons  right,  if 

(a)  0  Geo.  2,  e.  5,  an  Act  for  the  more  effectual  assigning  of 
judgments,  &c.  It  may  be  convenient  that  the  recital  and  other 
material  parts  of  this  act,  as  far  as  regards  the  assigning  of  judg- 
ments, should  be  here  inserted. 

'*  Whereas  judgments,  statutes  staple  and  statutes  merchants, 
are  frequently  assigned  for  valuable  considerations,  and  to 
protect  the  purchase  of  estates,  but  are  no  more  than  equit- 
able securities  in  the  hands  of  the  assignees :  and  whereas  as- 
signees of  such  judgments,  statutes  staple,  or  statutes  mer- 
chants, as  the  law  now  stands,  cannot  revive  or  discharge  the 
same  in  their  own  names,  but  in  the  name  of  the  conusees  of 
such  judgments,  statutes  staple,  or  statutes  merchants,  or  their 
representatives,  which  is  often  attended  with  very  great  incon- 
veniences, and  the  conusee  may,  after  such  assignment,  enter 
satisfaction  on  the  record  of  the  said  judgments,  statutes  staple, 
or  statutes  merchant,  without  the  knowledge  or  consent  of  the 
assignee ;  for  remedy  whereof,  be  it  enacted,  &c.,  that  from  and 
after,  &c.,  where  any  conusee  or  conusees  of  a  judgment  or 
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any,  to  revive  the  judgment  against  Robert  PurdoDf  and  to 
have  execution  upon  it,  could  be  no  other  than  such  (if  any)  as 

judgments,  statute  staple  or  statute  merchant,  his  or  their  exe- 
cutors or  administrators,  shall  assign  the  same  to  any  person  or 
persons  whatsoever,  such  conusee  or  conusees,  his,  her  or  their 
executors  or  administrators,  shall  also  perfect  a  memorial  of 
such  assignment  under  his,  her  or  their  hand  and  seal,  upon 
parchment  or  vellum,  attested  by  two  or  more  credible  witnesses, 
which  memorial  shall  contain  the  name  or  names  and  addition  of 
the  person  or  persons  assigning  such  judgment  or  judgments, 
statute  staple,  or  statute  merchant,  the  name  or  names  of  the 
person  or  persons  to  whom  the  same  shall  be  assigned,  and  the 
sum  or  sums  of  money  mentioned  in  such  assignment  or  assign- 
ments to  be  remaining  due  and  unsatisfied  upon  such  judg- 
ment or  judgments,  statute  staple  or  statute  merchant,  with  the 
day  and  year  when  such  assignment  or  assignments  is,  are,  or  was 
or  were  perfected ;  and  that  one  of  the  witnesses  to  such  memo- 
rial, who  shall  be  a  witness  to  the  assignment  of  such  judgment 
or  judgments,  statute  staple  or  statute  merchant,  shall  make  an 
affidavit  at  the  foot  of  such  memorial,  of  the  true  perfection  of 
such  assignment  and  memorial,  before  the  respective  officer  or 
officers  where  such  judgment  or  judgments,  statute  staple  or 
statute  merchant,  is,  are,  or  shall  be  entered,  his  or  their  legal 
deputy  or  deputies,  or  before  any  one  of  the  judges  of  the  foot 
Courts  in  Dublin,  or  before  any  one  of  the  judges  of  his  Ma- 
jesty's Courts  at  Westminster,  who  are  respectively  hereby 
empowered  to  take  such  affidavit  or  affidavits ;  which  memorial 
and  affidavit  shall  be  lodged  in  the  proper  office  where  such 
judgment  or  judgments,  statute  staple  or  statute  merchant,  is, 
are,  or  shall  be  entered ;  and  the  several  officers  of  the  said 
Courts  are  hereby  required  to  enter  such  memorial  of  such 
assignment,  statute  staple  or  statute  merchant,  in  a  roll  or  rolls 
of  parchment  or  vellum,  to  be  kept  for  that  purpose  in  such 
respective  office  or  offices,  where  such  judgment  or  judgments, 
statute  staple  or  statute  merchant,  is,  are,  or  shall  be  entered ; 
and  such  officer  or  officers  is  and  are  hereby  required  to  endorse 
on  such  assignment  or  assignments  the  day  of  the  month,  and 
year  and  hour  of  the  day,  whereon  such  memorial  or  memorials 
was  or  were  so  lodged  and  proved :  and  for  the  more  easy  and 
speedy  method  of  finding  such  assignment  or  assignments,  such 
respective  officer  or  officers  shall  enter  the  number  and  roll 
where  such  assignment  or  assignments  is  or  are  registered,  at 
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Mary  Swift  would  have  had,  if  she  had  never  assigned  either  of 
the  judgmentSi  but  had  levied  under  the  execution  against 

the  foot  of  each  respective  judgment  or  judgments,  statute 
staple  or  statute  merchant,  so  assigned,  for  all  which  endorse- 
ments, entries,  and  affidavits,  upon  each  respective  memorial, 
the  sum  of  six  shillings  and  eight-pence  shall  be  paid  and  no 
more. 

"  And  be  it  further  enacted,  that  from  and  after  such  time  as 
such  memorial  or  memorials  of  such  assignment  or  assignments 
shall  be  entered  on  such  roll  as  aforesaid,  it  shall  or  may  be 
lawful  for  the  assignee  or  assignees  of  such  judgment  or  judg- 
ments, statute  staple  or  statute  merchant,  his,  her  or  their 
executors,  administrators  or  assigns,  and  for  no  other  person  or 
persons  whatsoever  to  revive  such  judgment  or  judgments, 
statute  staple  or  statute  merchant,  from  time  to  time,  in  his  or 
their  own  name  or  names,  and  take  out  one  or  more  execution 
or  executions  on  the  same,  in  the  name  or  names  of  such  assignee 
or  assignees,  his,  her  or  their  executors  or  administrators,  and 
to  sue  forth  execution  or  executions  thereon,  reciting  the  special 
matter,  and  also  to  discharge  or  release  the  same :  and  also  in 
his,  her^  or  their  own  name  or  names,  to  enter  satisfaction  on  the 
record  of  such  judgment  or  judgments,  statute  staple  or  statute 
merchant,  in  as  full  and  ample  manner,  to  all  intents  and  pur- 
poses, as  if  the  conusee  or  conusees  of  such  judgment  or  judg- 
ments, statute  staple  or  statute  merchant,  his,  her  or  their  exe- 
cutors or  administrators  could  or  might  do;  and  that  the 
conusor  or  conusors  of  such  judgment  or  judgments^  statute 
staple  or  statute  merchant,  his,  her,  or  their  executors,  admi- 
nistrators or  assigns,  may,  upon  payment  to  such  assignee  or 
assignees,  plead  payment  specially  to  such  assignee  or  assignees ; 
and  that  such  assignee  or  assignees^  their  executors  or  adminis- 
trators may,  from  time  to  time,  assign  the  same  over  in  manner 
aforesaid,  and  such  assignment  or  assignments  shall  be  proved 
and  registered  in  the  respective  offices  in  manner  as  aforesaid ; 
and  such  assignee  or  assignees  may  revive  and  sue  out  execution 
or  executions  in  their  own  name  or  names,  and  discharge  and 
acknowledge  satisfaction  on  such  judgment  or  judgments,  statute 
staple  or  statute  merchant,  in  manner  aforesaid,  any  law,  usage, 
or  custom  to  the  contrary  in  anywise  notwithstanding. 

"  Provided  always,  that  the  conusor  or  conusors  of  such 
judgment  or  judgments,  statute  staple  or  statute  merchant,  his, 
her  or  their  heirs,  executors  or  administrators,  shall  have  the 
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George  Purdoti  on  the  jttdgment  against  him :  and  haring  been 
thereby  satisfied  the  amount  of  that  execution,  and  entered  satis- 
factton  on  the  record  of  that  judgment,  had  issued  a  scire  facias 
against  Robert  Purdon  to  revive  the  judgment  against  him»  in 
order  to  levy  the  amount  of  that  judgment  also  by  an  ezecatioa 
grounded  upon  it. 

That  it  must  be  admitted  that  the  law  does  not  allow  this;  it 
being  a  clear  well  understood  rule  of  law,  that  where  a  party  baa 
once  had  full  execution  and  satisfaction,  he  shall  never  afterwarda 
have  a  new  execution  for  the  same  cause.  That  this  holds  as  well 
in  trespass  as  in  debt,  and  as  well  where  several  parties  are  sued 
by  several  actions  in  several  Courts,  as  where  they  are  sued  in  the 
same  Court,  either  by  several  actions  or  by  one  action,  and,  conse- 
quently, as  well  where  several  judgments  are  obtained  against 
several,  as  where  one  judgment  is  obtained  against  several,  for 

same  remedy  and  defence,  both  in  law  and  equity,  against  the 
assignee  or  assignees  of  such  judgment  or  judgments,  statute 
staple  or  statute  merchant,  or  his,  her  or  their  representatives, 
which  he^  she  or  they  could  or  might  have  had  against  the 
eonusee  or  conusees  of  the  same,  his,  her  or  their  represen- 
tatives, in  case  no  such  assignment  or  assignments  had  been 
made." 

By  an  act  passed  (25  Geo.  2,  c.  14)  to  explain  and  amend 
the  last-mentioned  act,  it  was  enacted  as  follows : 

"  That  every  assignee  or  assignees  of  every  judgment  or 
judgments,  statute  staple  or  merchant,  that  are  now  assigned  or 
which  hereafter  shall  be  assigned  on  record,  by  virtue  of  the 
said  act,  his,  her  or  their  executors,  administrators  or  assigns^ 
may  not  only  revive  such  judgment  or  judgments,  statute  or 
statutes  from  time  to  time  in  his,  her  or  their  own  name  or 
names,  and  take  out  one  or  more  execution  or  executions  thereon, 
for  the  recovery  of  his,  her,  or  their  demands  thereon,  as  by  the 
said  Act,  among  other  things,  is  directed ;  but  that  also  such 
assignee  or  assignees  of  such  judgment  or  judgments,  statute  or 
statutes,  now  assigned  or  hereafter  to  be  assigned  by  virtue  of 
the  said  Act,  his^  her,  or  their  executors,  administrators,  or 
assigns,  may  bring  an  action  of  debt,  or  otherwise  proceed  or  sue 
thereon  in  his,  her,  or  their  own  name  or  names,  and  be  con- 
sidered to  all  intents  and  purposes  in  the  place,  stead  and  condi- 
tion, either  in  law  or  equity,  of  the  assignor  or  assignors,  any 
thing  in  the  said  Act  contained  or  otherwise  to  the  contrary  in 
anywise  notwithstanding." 
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the  same  cause  of  action.  That  in  debt,  if  ieveral  actions  afe 
■ued  in  several  Courts,  or  in  the  same  Court,  against  several 
obligors^  who  are  jointly  and  severally  bound  by  the  same  deed; 
in  trespass,  if  several  actions  are  sued  against  the  several  tres- 
passers, either  in  the  same  or  in  different  Courts,  for  one  and  the 
same  trespass ;  in  either  of  these  cases,  if  the  plaintiff  has  once 
had  execution  and  satisfaction  against  one,  he  shall  never  after- 
wards have  execution  against  the  others.  That  when  the  record 
of  the  judgment  on  which  execution  has  been  had,  shows  that 
two  persons  are  bound  for  the  same  debt,  the  proper  course  is 
to  enter  upon  that  record  an  order  or  direction  that  only  one 
execution  shall  be  had  upon  it,  unica  execution  which  there 
means  one  execution  with  satisfaction ;  and  this  is  the  course  not 
only  when  there  is  a  joint  judgment  against  the  two,  but  also 
when  there  are  several  judgments  against  them ;  and  this,  although 
the  judgments  are  had  upon  several  prsecipes,  provided  there  is 
only  one  original  writ ;  for  then  the  whole  proceeding  is  con- 
sidered as  one  records  But  if  the  several  judgments  are  had  in 
several  actions,  commenced  by  several  writs,  and  so  the  records 
are  several,  and  it  does  not  therefore  appear  by  the  record  of  the 
judgment,  on  which  execution  has  issued,  that  two  persons  were 
bound  for  the  same  debt,  and  that  the  judgment  was  recovered 
upon  that  obligation,  no  such  order  or  direction  can  be  entered* 

If  several  judgments  are  had  upon  one  record,  as,  for  instance,  Where  levenl 
when  they  are  had  upon  several  praecipes  in  one  original  writ,  q^^oM.**** 
and  a  direction  for  a  unica  executio  is  entered,  as  it  ought  to  be, 
on  the  record,  and  the  plaintiff  having  issued  such  execution 
against  one,  and  obtained  full  satisfaction  entered  on  record, 
proceeds  to  issue  an  execution  also  against  the  other,  within  a 
year  and  a  day  from  the  judgment,  such  execution  would,  it  was  Where  not  a 
apprehended,  have  been  always  supersedable,  on  a  summary  S5I^*?,^f,^<^^^ 
application  to  the  Court ;  for,  in  that  case,  the  defendant  could  Summary  appli- 
not  plead,  not  having  any  day  in  Court,  and  the  facts  being  appa-  ^^^'^* 
rent  on  the  record,  there  could  be  no  occasion  for  an  audita 
querela,  to  enable  the  Court  to  take  cognisance  of  them.    But  if  Where  more 
the  plaintiff  had  waited  until  the  year  and  day  elapsed,  and  then  tnd^aiay'iince 
proceeded  by  scire  facias,  to  warn  the  defendant  to  show  cause  judgment, 
why  he,  the  plaintiff,  should  not  have  execution  on  the  judgment  ^^  ^du. 
against  him ;  the  defendant  having  thereby  a  day  in  Court,  could  warned, 
only  bring  the  matter  before  the  Court  by  plea  to  the  scire 
facias :  for  if  he  did  not  do  so,  but  suffered  execution  to  be  omisiion  to 
awarded  against  him,  he  would  be  estopped  from  showing,  either  plead  to  scire 
by  audita  querela  or  otherwise,  that  it  ought  not  to  be  awarded    ^^^ 
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Scire  ftciai.  against  him.  That  if,  however,  instead  of  warning  the  defendant 
wamd^'^^  ^^  ^^  appear  and  plead  to  the  scire  facias,  the  plaintiff  caused  it  to 
he  revived  on  nihik,  and  thereby  obtained  an  award  of  execution, 
on  the  defendant's  apparent  though  not  actual  default  (a),  the 
defendant  had  then  (that  is  anciently,  and  before  the  Courts 
adopted  the  practice  of  interposing  on  motion,  and  a  disclosure 
Aadiu  querda.  Qf  th^  f^cu  by  aflSdavit),  no  remedy  but  an  audita  querela  (b)  ; 

(a)  **  Formerly  it  was  the  constant  practice,  where  you  did 
not  intend  to  summon  the  defendant,  or,  in  other  words,  to  let 
him  know  of  scire  facias  having  been  sued  out,  or  where  you 
could  not  summon  him,  to  have  issued  a  writ  of  scire  facias ;  and 
having  procured  the  sheriff's  return  of  nihil,  you  sued  out  an  alias 
scire  facias,  and  procured  the  sheriff's  return  of  nihil  to  that  writ 
also,  upon  which  return  you  might,  if  the  defendant  did  not 
appear,  have  obtained  a  judgment  against  him,  two  nihib  being 
deemed  equivalent  to  a  scire  feci.  Now,  however,  by  Slst 
rule  of  Hilary  Term  2  Will.  4,  no  more  than  one  scire  facias  is 
in  any  case  necessary,  whether  the  defendant  be  actually  sum- 
moned thereon,  or  not.  But  no  judgment  can  be  signed  for  not 
appearing  to  scire  faciasi  unless  the  defendant  has  been  sum- 
moned, or,  if  not  summoned,  then,  unless  eight  days  have  elapsed 
since  the  return  of  the  scire  facias,  and  you  have  obtained  the 
leave  of  the  Court,  or  a  judge,  to  sign  the  judgment.  The  object 
of  this  rule  is  to  make  it  the  plaintiff's  duty  to  give  notice  of  the 
scire  facias  to  the  defendant,  as  above  mentioned,  either  by  sum- 
mons, if  the  defendant  resides  in  the  county,  into  which  the  scire 
facias  issues,  or  by  notice,  if  he  resides  elsewhere ;  and  if  neither 
of  these  things  can  be  done,  the  plaintiff  must  show  by  affidavit 
that  he  has  attempted  to  summon  the  defendant  or  give  him 
notice,  and  show  what  endeavours  he  has  made  for  that  pur- 
pose."— ^Archbold's  King's  Bench  Practice,  vol.  ii.  p.  612. 

{b)  "  Audita  querela  is  for  a  person,  who  is  like  to  be  in  exe- 
cution, or  is  actually  in  execution,  upon  a  statute,  recognizance 
or  judgment,  to  set  aside  the  execution,  by  suggesting  some  just 
cause  since  the  judgment,  to  discharge  himself  from  the  execu- 
tion ;  as  arbitrement,  release,  &c.'*  Wood's  Institutes,  p.  55S  ; 
see  also  ibid.  p.  608. — Blackstone  says  (Comment,  vol.  iii.  p.  406), 
*'  In  these  and  the  like  cases,  wherein  the  defendant  hath  good 
matter  to  pleach,  but  hath  had  no  opportunity  of  pleading  it, 
(either  at  the  beginning  of  the  suit,  or  puis  darrein  continuance, 
which  must  always  be  before  judgment),  an  audita  querela  lies 
in  the  nature  of  a  bill  in  equity,  to  be  relieved  against  the  oppres* 
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for  he  had  no  longer  a  day  in  Court  to  plead,  and,  by  the  record 
of  scire  facias,  appeared  to  have  in  effect  admitted,  by  his  own 
default,  that  he  had  no  cause  to  show  why  execution  should  not 
be  awarded  against  him. 

So  if  the  two  judgments  were  on  seTeral  actions  in  several  Wheie  sereral 
Courts,  or  in  the  same  Court  commenced  by  several  writs,  {Jl^^^orfi^" 
and  [consequently]  the  record  of  the  judgment  on  which  the 
first  execution  issued,  did  not  disclose  the  fact  of  the  judgment 
being  recovered  on  a  joint  and  several  obligation:  and  the 
plaintiff*  being  satisBed  on  record  by  an  execution  on  that 
judgment,  afterwards  proceeded  within  the  year  and  day,  to  where  not  a 
issue  execution  on  the  other  judgment,  the  defendant  on  that  7**'  >i°^  ^  <lv 
execution  could  not,  anciently,  have  obtained  a  supersedeas  on  *'"^  ^^  ^"^°  * 
motion,  because  the  matter  was  not  apparent  to  the  Court  on  the 
record  of  the  judgment  on  which  the  first  execution  was  issued ; 
nor  could  he  plead,  not  having  a  day  in  Court :  he  could  there-  wlwre  mor'*''* 
fore  only  bring  the  matter  before  the  Court  by  audita  querela,  thto  a  ^ear  and 
which,  in  that  case,  was  therefore  his  proper  remedy ;  and  in  ?  J*^  "°^ 
like  manner,  for  the  reason  before  given,  if  the  plaintiff,  after  the  Scire  facias,  but 
year  and  day,  revived  the  judgment  against  him  on  nihils,  he  was  ^^fP^^'^^  ^^ 
also  necessarily  put  to  his  audita  querela.  Aadiu  querela. 

That  the  question,  however,  now  arose,  upon  which  there  was  Scire  facias,  and 
qot  found  any  authority  in  point,  viz.  if  the  plaintiff,  in  such  a  ^^^J^ff"* 
case  [of  two  judgments  in  several  actions],  proceeded,  after  the 
year  and   day,  to  revive  the  judgment  against  the  other  co- 
obligor,  by  scire  facias,  not  on  a  return  of  nihils,  but  by  causing 
him  to  be  warned  to  show  cause  why  execution  should  not  be 
awarded  against  him  (by  which  the  defendant  has  a  day  given 
him  to  plead),  whether  he  may  not  thereupon  plead  the  matter  q     ^      ^  . 
of  defence,  which  it  was  clear  he  has  :  or  whether  he  be  es-  fence  by  plea, 
topped  or  precluded  from  doing  so,  and  is,  therefore,  put  to  his  orby  andita 
audita  querela,  in  order  to  bring  that  matter  to  the  cognizance  motion.' 
of  the  Court :  that  this  question  was  of  the  more  importance, 
because  it  was  apprehended  to  be  clear,  that  if  he  may  plead 


sion  of  the  plaintiff."  He  adds,  it  *'  is  a  writ  of  a  most  remedial 
nature^  and  seems  to  have  been  invented,  lest  in  any  case  there 
should  be  an  oppressive  defect  of  justice,  where  a  party  who  hath 
a  good  defence  is  too  late  to  make  it  in  the  ordinary  forms  of 
law.  But  the  indulgence  now  shown  by  the  Counts  in  granting 
a  summary  relief  upon  motion  in  cases  of  such  evident  oppres- 
sion, has  almost  rendered  useless  the  writ  of  audita  querela,  and 
driven  it  quite  out  of  practice." 
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it  to  the  scire  facias,  and  being  warned,  omits  to  do  so,  he 
cannot,  as  has  been  already  saidi  afterwards  be  rdicTed  by 
audita  quereh,  and  perhaps,  therefore,  uidess  upon  special 
grounds,  not  upon  motion ;  it  being,  as  it  was  conceived,  a  gene- 
ral principle,  upon  which  the  Court  interposes  upon  motion,  not 
to  extend  the  ground  of  equitable  relief  beyond  that,  which  may 
be  obtained  by  audita  querela,  but  only  to  substitute  for  that  pro- 
ceeding one  of  a  more  summary  and  less  expensive  nature. 

It  was  upon  the  whole  contended,  that  the  plaintiff  being,  after 
the  year  and  the  day,  restrained  from  issuing  execution,  until,  by 
a  scire  facias,  he  calls  upon  the  defendant  to  show  cause  why  exe- 
cution should  not  be  awarded  against  him :  it  being  also  dear  law, 
that  the  plaintiff  has  not  a  right  to  double  satis&ction  for  the 
same  cause  of  action  against  difierent  parties :  and  there  being 
no  express  authority  against  pleading  the  above  matter  to  the 
scire  facias : —  it  should  seem  that  the  defendant  must  have  a  right 
to  plead  it,  unless  there  be  some  established  rule  of  pleading 
against  it.  That  the  question  was  simply  this,  whether — the 
conusee  of  two  judgments  [in  several  actions]  against  two  persons 
for  one  and  tlie  same  debt,  having  levied  that  debt  by  an  execu* 
tion  against  one,  and  entered  satisfaction  upon  the  record,  and 
having  then  issued  and  serred  a  scire  facias  against  the  conusor 
of  the  other  judgment,  to  show  cause  why  he  should  not  have 
execution  against  him  also^it  be  lawful  for  him  to  show,  as 
cause  against  his  having  that  execution,  the  payment  of  that  debt 
on  record  ?  And  this  question  might  be  brought  to  a  diorter 
point,  by  reducing  it  to  this,  whether  an  averment^  that  two 
judgments  [in  separate  actions]  have  been  adcnowledged  for  one 
and  the  same  debt,  is  admissible  as  a  pleading  at  law. 

The  Court  of  Exchequer  Chamber,  upon  a  writ  of  error  from 
the  Court  of  Common  Pleas,  determined,  by  a  majority  of  seven 
judges  to  four,  against  the  validity  of  the  plea. 

Remarks  on  the  The  following  remarks  of  Mr.  Justice  Burton  in  PurdonY. 
^'fen 'iw  tb**°*'  ^'^^»  "P®"  *®  ^^^^  section  of  the  Irish  Act  of  Anne  (6  Anne, 
lUtuta  of  Anne  c*  ^^X  ^hich  corresponds  to  the  same  section  of  the  English  Act 
for  the  amend-  (4  Anne,  c.  16)  are  too  closely  connected  with  the  subject  under 
mentoflhelaw,  .,     V.        ^  ,  ,         r      .l  •     •        *•       •     *i.- 

on  debt  or  8cix«  consideration,  to  render  any  apology  f<Nr  their  insertion  in  this 

faciu,  upon  a  pUice  requisite.  It  had  been  argued,  that  if  the  foregoing  plea 
judgment.  ^^^^^  ^  supported  at  common  law,  the  sutute  (a),  which  gives 

(a)  6  Aine,  c.  10  (Ireland),  4  Anne,  c.  16  (England),  an  Act 
for  the  amendment  of  the  Law,  and  the  better  adTancement  of 
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the  plea  of  payment,  would  be  defective,  inasmuch  as,  although  it 
allows  payment  tb  be  pleaded  by  the  defendant  in  an  action,  or 
scire  facias,  on  a  judgment,  it  does  not  give  the  plea  of  such  pay- 
ment to  the  conusor  of  a  collateral  judgment  for  the  same  debt; 
that  is,  it  does  not  authorize  htm  in  an  action,  or  scire  facias,  on 
such  collateral  judgment,  to  plead  that  another  judgment  was 
confessed  by  another  conusor  for  the  same  debt,  and  that  such 
other  conusor  had  paid  that  debt*  Mr.  Justice  Burton,  who  was 
one  of  the  four  judges  whose  opinions  were  favourable  to  the 
plea,  said  he  did  not  think  there  was  any  defect  in  the  Act, 
according  to  what  he  took  to  be  the  sound  construction  of  it, 
supposing,  as  he  did,  the  above  plea  to  be  a  good  plea  at  com- 
mon law.  That  the  statute  only  requires  that  the  plea  of  pay- 
ment should  state  the  payment  to  have  been  made  by  the  de- 
fendant in  the  action  to  which  the  plea  is  pleaded ;  but  it  does 
not  make  any  provisions  with  respect  to  the  evidence  by  which 
that  plea  is  to  be  supported;  and  he  saw  nothing  in  the  Act 
to  prevent  the  conusor,  who  has  paid  the  amount  of  a  judg- 
ment debt,  and  is  sued  upon  another  judgment  for  the  same 
debt,  from  pleading  payment  under  the  stattite,  and  supporting 
that  plea  by  the  evidence  of  that  fact.  The  reason  for  requiring 
the  i^ea  of  payment,  to  state  it  as  a  payment  made  by  the  de- 
fendant who  pleads  it,  was  simply  to  guard  the  statute  from  an 
operation,  not  only  beyond  its  design  and  purpose,  but  one  that 
would  unnecessarily  and  injuriously  affect  the  powers  of  peraons 
dealing  with  such  securities;  for  it  was  quite  manifest,  that  if 

Justice.  "  And  be  it  further  enacted,  &c.,  that  from  and  after, 
&c.,  where  any  action  of  debt  or  scire  facias  shall  be  brought 
upon  judgment,  if  the  defendant  hath  paid  the  money  due  upon 
such  judgment,  such  payment  shall  and  may  be  pleaded  in  bar 
of  any  such  action  or  suit:  and  where  an  action  of  debt  is 
brought  upon  any  bond,  which  hath  a  condition  or  defeazance  to 
make  void  the  same  upon  payment  of  a  lesser  sum  at  a  day  or 
place  certain,  if  the  obligor,  his^  heirs,  executors,  or  adminis- 
trators, have,  before  the  action  brought,  paid  to  the  obligee,  his 
executors  or  administrators,  the  principal  and  interest  due  by 
the  defeazance  or  condition  of  such  bond,  though  such  payment 
was  not  made  strictly  according  to  the  condition  or  defeazance, 
yet  it  shall  and  may  nevertheless  be  pleaded  in  bar  of  such 
action,  and  shall  be  as  effectual  bar  thereof,  as  if  the  money  had 
been  paid  at  the  day  and  place  according  to  the  condition  or 
defeasancCy  and  had  been  so  pleaded/* 
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the  statute  had  given  the  plea  of  payment  by  third  persons,  as  a 
defence  to  an  action  of  debt,  or  scire  facias,  on  a  judgment,  no 
judgment  debt  could  be  safely  purchased,  or  kept  on  foot,  for  the 
protection  of  estates  against  incumbrances,  or  for  the  indemnity 
of  sureties.  That  judgments  were  dealt  with  before  the  statute 
for  such  purposes,  and  have  been  so  dealt  with  ever  since,  with- 
out any  alteration  whatever  in  the  manner  of  dealing  with  them, 
because  the  statute  cautiously  avoided  making  any  such  altera- 
tion ;  and  that  mode  of  dealing  had  been  this:  that  if  the  conusor 
of  a  judgment,  paying  it  off,  chose  to  have  it  kept  on  foot  for 
purposes  of  his  own,  or  if  the  conusor  of  another  judgment  for 
the  same  debt,  being  a  surety,  paid  the  debt  and  chose  to  be 
indemnified : — in  each  case  the  person  so  paying  the  debt,  did  not, 
if  well  advised,  have  satisfaction  entered  on  record,  or  get  the 
judgment  assigned  to  himself;  if  he  did,  he  had  neither  the 
statute,  nor  the  common  law  to  blame,  for  the  consequences  of 
his  own  folly ;  if  he  was  well  advised,  he  did  neither  of  those 
things,  but  had  the  judgment  assigned  to  a  trustee ;  and  if  he  was 
iu  a  condition  to  require  such  an  assignment,  and  it  was  refused, 
a  court  of  equity  would  compel  it. 

Smrtte  jttdff-  '^^^  J^'°^  ^^^  several  bonds  were  executed  by  James  Hughes, 
menu  upon  two  Christopher  Hughes,  and  John  Dillon  to  Farrell.     fioth  bonds 

princlpal^ajod  ^^^  annexed  to  them  warrants  of  attorney  to  confess  judgment, 

surety.    Surety  upon  both  of  which  several  judgments  were,  in  1807,  entered 

juJff^tT^  against  James  Hughes  and  John  Dillon  (a).     Christopher  Hughes 

■ffainsthimieir.  was  then  dead.     In  1803  Farrell  compelled  John  Dillon  to  pay 

AriSrajudS-**^  both  debts,  and  Farrell  gave  John  Dillon  warrants  of  attorney  to 

menu  against  satisfy  the  judgments  against  himself;  but  satisfaction  was  not 

Mdcofenanu  ®"'®'^^'     ^"  ^®^*  Farrell  executed  to  James  Dillon,  the  son  of 

by  the  assignor  John  Dillon,  and  a  trustee  for  him,  two  deeds  of  assignment  of 

that  the  monies  ^hg  ^^q  judgments  against  James  Hughes ;  upon  each  deed  of 

were  due.    Ac-  T                        .tr^n^i        «i 

tion  against  the  assignment  there  was  a  receipt  by  Farrell  for  the  whole  sum  se- 

executorof  such  cured  by  each  judgment,  as  received  from  James  Dillon  as  the 

ground  that        consideration  of  the  assignment.     In  the  deeds  of  assignment  of 

such  covenanu    the  judgments  there  were  covenants  by  Farrell,  that  the  sums 

into  were  al-       therein  respectively  mentioned  were  due  for  principal,  interest  and 

ready  broken,      costs  on  the  foot  of  the  several  judgments,  and  that  he,  Farrell, 

had  good  right  to  assign  the  same.    James  Hughes  was  the 

principal  debtor :  but  there  was  some  little  doubt  whether  the 

evidence  in  the  action  presently  mentioned  had  established  that 

(a)  See  the  note  to  Hill  v.  Kelly ^  ante,  p.  61^9. 
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fact.  The  Dillons  being,  it  should  seem,  apprehensive  that  pleas 
of  payment  of  the  two  debts  by  John  Dillon  were  a  good  defence 
to  proceedings  by  scire  facias  to  revive  the  judgments  against 
James  Hughes,  an  action  was  brought  by  James  Dillon  upon  the 
covenants  in  the  two  deeds  of  assignment  against  the  executor  of 
Farrell,  who  had  died  in  the  mean  time.  On  the  part  of  the  ex- 
ecutor of  Farrell  it  was  insisted,  that  as  the  debts  due  by  James 
Hughes  were  not  paid  off  by  him,  though  his  co-obligor  and 
surety  had  paid  them  when  sued,  they  were  still  subsisting  debts 
at  the  time  of  the  assignments,  and  that  the  covenants  were  not 
broken.  On  the  other  hand  it  was  contended  on  behalf  of  the 
Dillons,  that  the  covenants  were  broken,  inasmuch  as  at  the  time 
of  the  assignments  Farrell  had  received  the  full  amounts  of  the 
debts  from  one  of  the  co-obligors,  and  the  effect  of  payment  of 
the  debts  by  one  of  the  co-obligors  was  a  complete  satisfaction  of 
the  conditions  of  the  bonds  and  of  the  judgments  as  far  as  re- 
spected Farrell,  the  conusee ;  and  that  Farrell  could  not  after 
payment  levy  the  debts  over  again  from  James  Hughes,  although 
an  implied  assumpsit  might  exist  amongst  co-obligors :  that  there- 
fore the  debts  were  completely  extinguished.  Chief  Justice  Bushe 
said,  that  if  the  question  in  the  case  were  whether  James  Hughes 
could,  upon  the  above  facts,  defend  himself  against  scire  facias 
brought  by  James  Dillon,  as  assignee  of  the  judgments  against 
him,  the  case  of  Purdon  v.  Purdon  would  be  an  authority  to  show 
that  he  could  not  so  defend  himself:  and  the  case  before  the 
Court  would  be  the  stronger  case  of  the  two  against  the 
conusor  of  the  judgments,  because  in  the  case  before  the  Court 
the  judgments  against  the  co-obligor  had  not  been  satisfied  upon 
record,  as  the  judgment  was  in  Purdon  v.  Purdon,  But  such  was 
not  the  question  before  the  Court ;  but  whether  the  sums  re- 
covered upon  the  judgments  against  James  Hughes,  and  cove- 
nanted to  be  due,  were  at  the  time  of  the  assignment  justly  due 
and  owing  for  principal,  interest  and  costs  :  and  whether,  at  the 
time  of  the  assignments,  Farrell  had  in  himself  good  right,  full 
power  and  absolute  authority  to  assign  the  said  judgments.  That 
was,  whether  the  covenants  of  Farrell  in  those  words  were  upon 
the  facts  of  the  case  broken  covenants.  For  it  might  be  that 
no  defence  could  be  made  against  those  judgments  upon  scire 
facias,  and  yet  that  those  covenants  might  be  broken  by  reason 
of  the  sums  recovered  not  being  justly  due  and  owing  at  the  time 
of  the  assignmento.  That  John  Dillon,  the  surety  for  James 
Hughes,  being  obliged  to  pay  his  debts,  and  the  creditor,  Farrell, 
giving  to  him  a  warrant  of  attorney  to  satisfy  the  judgments 

TT 


64£  APPBMDIX. 

against  hitiurelf,  John  DiUon  was  then  eatitkd,  aeeording  to  die 
case  of  HUi  ▼.  KtUy,  (ante,  pages  628, 650),  id  get  Gnm  Farrell 
assignineiits  of  the  j  ttdgmeotB  againal  the  prmcipal  debtor,  ^ 
debts  he  had  been  obliged  to  pay :  and  if  he  had  taken  tht  i 
ments  to  himsell^  and  satisfied  on  record  the  judgmenu 
himsdf,  then,  according  to  the  caae  o£Purdtm  y.  Punhm^  he  woM 
have  been  entitkdto  issue  execution  against  James  Hoghes;  and 
James  Hngfaes  being  the  principal  debtor  could  have  flotlHqg  m 
equity  to  allege  against  execution,  nor  any  tide  to  relief  by  andm 
querela,  or  upon  motion  m  the  court  of  kw.  That  Jamea  Dillon, 
the  son,  Src,  trustee  far  his  ftther,  frc.,  instead  of  proceeding 
against  James  Hughes,  turned  about  on  the  executor  of  Farrell>  and 
brought  the  action  in  question.  That  the  Court  was  of  opinion 
upon  those  facts,  that  the  sufns  recovered  by  the  judgmenis  were 
not  only  recoverable  at  law  against  James  Hughes,  but  that  in 
every  sense  of  the  words  they  were  justly  due  and  owing  at 
the  time  of  the  assignments,  and  that  the  covenant  by  Farrell 
was  not  broken.  That  it  might  be  said  that  this  reaaoning  as« 
sumed  the  fact  that  John  Dilton  was  the  surety  of  James  Hughes, 
the  principal  debtor,  drc.  But  suppose  the  case  to  be  diat  of 
two  obligors  equally  liable,  it  not  appearing  that  either  was  surety 
for  the  other,  the  presumption  of  law  is  that  they  were  jointly 
indebted ;  and  if  so,  and  if  one  is  obliged  to  pay  the  whole^  die 
sum  recovered  on  the  judgment  against  the  other  is  not  oidy 
i^ecoverable  against  him,  but  he  who  has  paid  the  whole  is  en* 
tided  to  have  an  assignment  of  the  judgment,  in  order  to  reim» 
burse  himself  to  the  extent  to  which  he  was  oUiged  to  pay  the 
debt  of  the  other ;  and  if  he  should  make  any  unconscientiotts 
use  of  it,  beyond  the  equity  between  the  two  debtors,  it  is  for  a 
Court  of  Equity,  or  a  Court  of  law  upon  audita  querela,  or  mo- 
don,  to  relieve  against  him  and  adjust  the  rights  of  both.  The 
Court  decided  that  the  covenants  that  die  money  was  jusdy  due 
and  owing,  and  that  the  creditor  had  good  dde  to  assign,  were 
not  broken.    DUhn  V.  FarreH,  Batty,  669,  680^-663. 

Separate  jodg-        Bourne  &  Co.  made  advances  to  Cawthorne  on  die  security  of 

menu  in  sepa-  the  joint  and  Several  promissory  note  of  Cawthorne  &  Dowb^ 

"^In^^'rin-  ^*°  ^  ^^^  surety.    Bourne  &  Co.  brought  separate  actions  upon 

opal  and  ^^is  note  against  Cawthorne  dc  Dowbiggin,  and  obtained  judg- 

suwty.  Demur-  ments  in  each ;  but  they  levied  the  debt  by  virtue  of  the  judg- 
ler  for  want  of  .       *v      .  .     »        »,  • .     *v      ,  .     .    •    .       ,      .  ^ 

equity  to  bill  by  ^^°^  against  Dowbiggin.    Upon  this,  Dowbiggm  bemg  dead,  his 

lepraentativeof  administratrix  filed  a  bill  in  the  Equity  Exchequer,  praying  a 
^cdebt,^?or  an  declaradon  that  she  ivas  entided  to  hxve  die  judgment  obtained 
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by  Bourne  &  €••  •gtfnat  CawUmkiv  aangned  by  Bourne  &  Co.  a8sif;iimeiit  of 

to  her,  with  power  to  issue  execution  thereon,  and  that  Bourne  *^*^"1^°i:„ 
_,  *  agaiQ&t  toe  pnn* 

m  Col  m^nt  be  decreed  to  deliver  to  ber  the  judgment  paper  in  cipal,  overraled. 
xeifieGtof  the  anid  judgment,  and  that  it  might  be  referred  to  the 
master  to  aettle  an  aMignment  of  the  judgment,  the  administratrix 
oftring  to  pay  what,  if  any  thing,  was  due  to  Bourne  &  Co.  on 
Ae  aaid  judgment,  and  to  indemnify  them  against  all  costs  by 
naaoa  of  any  proceedings  by  her  under  such  assignment.  The 
bill  dbo  prayed  an  injunction  to  restrain  Bourne  &  Co.  from  enter- 
ing up  eatisfiustion  on  the  judgment,  or  releasing  or  discharging 
the  aame.  To  this  bill  a  demurrer  was  put  in  for  want  of  equity. 
In  support  of  the  demurrer,  it  was  said  that  the  judgment  was 
aatiafied  by  the  payment  of  the  debt;  and  therefore,  if  it  were  to 
be  aaaignedy  the  administratrix  could  not  possibly  derive  any  be« 
nafit  from  it;  and  the  Court  would  not  decree  that  which  would 
be  wholly  nugatory  and  useless ;  that  the  rule  which  prevails  in 
Courts  of  Equity,  with  respect  to  sureties  being  entitled  to  the 
benefit  of  all  securities  given  by  the  principal  debtor,  applies 
only  to  cases  in  which  the  securities  are  subsisting,  and  capable 
of  being  enforced,  and  not  to  a  satisfied  judgment ;  that  admit- 
tfa^  Dowbiggin,  as  surety^  to  have  paid  the  debt,  all  remedy  on 
the  judgment  was  gone,  and  the  plaintifi"  could  not  compel  an  as- 
signment of  it^  and  could  only  be  treated  as  a  creditor  by  simple 
contract  of  the  defendant  Cawthorne ;  that  the  Bournes  could  only 
assign  what  they  had  a  right  to,  and  they  had  no  right  to  issue 
oceeution,  the  debt  being  satisfied ;  that  three  remedies  were  given 
by  the  law— first,  the  remedy  by  audita  querela;  secondly,  as  the 
judgment  must  be  revived  by  scire  facias,  the  party  might  appear 
and  plead  the  satisfaction  ;  or  thirdly,  the  party  might  obtain  a 
mis  to  show  cause  why  satisfiiction  should  not  be  entered  up  on 
the  reewd  of  the  judgment.  The  demurrer  was  overruled. 
Chief  Baron  Alexander  said  he  could  not  upon  the  demurrer  de- 
cide the  points  which  had  been  argued,  and  from  which  it  had 
been  contended,  that  if  the  relief  sought  by  the  bill  were  given  to 
the  administratrix  of  the  surety,  she  would  not  be  able  to  derive 
any  benefit  from  it ;  dmt  if  the  case  were  one  of  a  joint  judg- 
nemt  against  principal  and  surety,  he  should  perhaps  have  said 
the  judgment  having  been  satisfied,  there  was  an  end  of  it;  but 
where,  as  in  the  ease  befi>re  him,  there  were  two  judgments: 
and  where  the  matter  might  come  before  the  Court  of  Law,  on  a 
qnestion  of  pleading  in  scire  fades,  or  in  a  proceeding  by  audita 
qnerria,  he  thought  he  could  not  enter  into  the  consideradon  of 
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the  subject  on  demurrer.    Dtmlngpn  ▼.  Bwmtf  Youugei  111, 
115,  116. 
Tht  cate  of  Answers  having  been  filed,  thb  case  was  m  1897  heard  before 

B^^Utm  *^''  ^®'^"  Alderson.  On  behalf  of  the  administratrix  it  was  ad- 
Mr.  Buon  Al-  mitted,  that  if  there  had  been  only  one  action,  tliere  could  have 
been  nothing  for  equity  to  operate  upon ;  but  there  being  two 
actions,  and  judgment  in  one  of  them  remaining  unsatisfied,  it 
was  submitted  the  administratrix  had  a  right  to  the  benefit  of 
that  judgment.  Mr.  Baron  Alderson  observed  that,  supposing 
there  had  been  only  one  action  and  judgment,  the  administratrix 
could  have  had  no  equity  ;  so  that  the  equity  claimed  depended 
on  the  form  of  the  proceedings  at  law  :  upon  there  being  two 
actions ;  that  a  party  applying  to  revive  a  judgment  of  more 
than  ten  years'  standing  must  make  an  affidavit  that  the  judgment 
is  unsatisfied ;  that  supposing  the  Bournes  alone  concerned,  and 
it  appeared  by  their  affidavit  on  application  to  revive  the  judg* 
ment,  that  the  debt  had  been  paid  by  the  surety,  would  a  Court 
of  Law  allow  execution  on  the  judgment  against  Cawthome  ? 
That  a  Court  of  Law  only  looks  to  the  parties  before  the  Court ; 
and  taking  the  Bournes  to  be  the  only  parties  interested,  the 
Court  would  not  allow  them  to  issue  execution  against  Caw- 
thorne  for  a  debt  already  satisfied ;  and  that  the  question  was 
whether,  under  the  circumstances,  there  could  be  any  remedy  at 
law,  supposing  an  assignment  of  the  judgment  was  executed  to 
the  administratrix ;  and  that  if  an  assignment  of  the  judgment 
was  obtained,  the  assignee  must  necessarily  proceed  in  the  name 
of  the  assignor  to  enforce  that  judgment.  He  then  proceeded 
as  follows : — 

^*  Dowbiggin  paid  the  amount  of  the  principal  money  and  in- 
terest due  on  the  note,  and  the  costs  of  the  action  against  him, 
and  the  holder  of  the  note  having  been  thus  satisfied  the  whole 
of  the  principal  money  and  interest,  had  no  further  claim,  except 
perhaps  in  respect  of  the  cosU  of  the  action  against  Cawthome; 
and  if  he  had  aflerwards  ventured  to  proceed  on  the  judgment 
against  Cawthome,  the  Court  of  King's  Bench,  in  which  the 
judgment  was  recovered,  would  have  interfered  in  a  summary 
manner  to  stay  proceedings  on  the  judgment  except  for  those 
costs.  The  whole  efiect  therefore  of  assigning  the  judgment  to  the 
administratrix  would  be  to  give  her  that,  which  would  be  wholly 
useless,  except  for  the  purpose  of  recovering  the  costs  of  the  ac- 
tion against  Cawthome,  and  to  which  as  administratrix  of  Dow- 
biggin she  couid  not  possibly  have  any  right ;  that  the  case  in 
substance  was  not  distinguishable  from  the  case  before  Lord 
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Eldon,  in  which  he  said  that  if  a  bond  is  given  by  prinoipal  and 
surety,  and  at  the  same  time  a  mortgage  is  made  for  securing  the 
debt»  the  surety  paying  the  bond  has  a  right  to  stand  in  the  place 
of  the  mortgagee ;  but  that  if  there  is  nothing  but  the  bond,  thq 
surety,  after  discharging  it,  cannot  set  it  up  against  the  principal 
debtor ;  that  any  assignment  of  the  judgment  would  be  entirely 
useless ;  and  therefore,  under  the  whole  of  the  circumstances, 
the  bill  must  be  dismissed ;  but  as  the  Bournes  might  readily 
have  given  to  the  administratrix  what  she  required,  though  it  was 
perfectly  useless,  the  bill  must  be  dismissed  against  them  without 
costs."    Dawhiggin  v.  Bourne^  %  Younge  &  Collyer,  462. 

This  decision  of  Mr.  Baron  Alderson  is  far  from  satisfactory. 
The  actions  and  judgments  being  separate,  upon  scire  facias  the 
one  judgment  could  not,  it  is  believed,  have  been  pleaded  in  bar 
of  the  other.  The  proceeding  upon  scire  fteias  could  therefore 
only  have  been  stayed  upon  audita  querela,  or  motion ;  and  upon 
audita  querela,  or  motion,  the  Court  of  Common  Law  must  have 
gone  into  the  equitable  principles ;  and  if  the  decisions  of  the 
Irish  Courts  stated  in  these  pages  be  right,  the  Court  of  Com<f 
monLaw  would  not  have  interfered  to  prevent  the  administratrix, 
from  using  the  subsisting  judgment  to  enforce  the  payment  of  her 
equitable  debt.  Permission  should,  it  is  conceived,  have  at  aU 
events  been  given  to  the  administratrix  to  make  the  experiment 
of  the  conclusion  at  which  a  Court  of  Common  Law  here  would 
have  arrived  in  such  a  state  of  circumstances. 

Mills    and   Hamilton  had    a   judgment    against    Browne,  Saratj'settats 
who  was  merely  a  surety  for  Stewart.     They  had  also,  as  it  J^^"^*^*/**' 
roust  be  inferred,  a  judgment  against    Stewart.      [The  debt  aBsignment  of 
was  bond,  and  probably  the  judgments  were  entered  up  under  ajraginent  ^ 
a  warrant  of  attorney  in  separate  actions.]    Browne  died ;  and  cmaUo  a  trai^* 
the  suit  of  Peoples  v.  Young  was  instituted  for  the  adminis-  teefortha 
tration  of  his  estate,  and  Stewart,  having  claims  against  the  ditMi^*^'^ 
estate  of  Browne,  thought  he  could  best  give  effect  to  them  by 
getting  Mills  and  Hamilton  to  go  in  as  creditors  in  the  suit  of 
Pcopki  V.  Youngf  on  the  footing  of  the  judgment  against  Browne ; 
and  which  they  accordingly  did.     Upon  this  a  bill  was  filed  on 
behalf  of  the  creditors  of  Browne  against  Mills  and  Hamilton^ 
praying  amongst  other  matters  that  Mills  and  Hamilton  might 
be  compelled  to  assign  their  judgment  against  Stewart  to  a 
trustee  for  Browne's  creditors,  with  liberty  to  proceed  on  the 
same ;  and  the  Court  said  they  had  decided  in  Scoti  v.  Lowry  (a) 

(a)  See  ante,  pages  620,  621. 
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dun  fiidi  an  Mstgimeiit  m  mm  fnjti  flrfglK  be  tude.  Tke 
decree  was,  dwt  Mills  and  HamilfoD,  iip<ni  tiheir  Ttcmnwg  Ae 
amovnt  of  the  judgment,  should  assign  to  a  tniaiee  ibr  die  ere* 
ditora  of  Browne,  who  had  prored  debts  in  the  caose  of  Peopkt 
y .  Yoimg,  the  said  jndgment  against  Stewart.  Peoples  t.  Siewart, 
Hayes,  90. 


PriDci|Mil  There  was  a  erown  bond  given  by  Harrison,  and  by  J 

to?J  Tti^  '^  ^^^  ^  ^^  snreties,  for  the  faithM  diseharge  by  1 

bood.    The  one  of  his  duties  m  the  General  Poil  Offlee,  ]>abliB.    The  boad 

■urety  Mying  having  become  forfeited,  a  scire  facias  was  sued  ovi  sgainst  encli 
tbe  bond,  ordor      ^   .*  -mi  *.  .        ^       .^    .  ., 

made  giving  him  <"  the  sureties.    There  was  a  Terdioi  agMit  Dsmbbs,  who  pud 

^\S  d'^^^ '  ^  ^^^  amount  and  costs ;  and  therefore  the  record  in  the 
anintuhep^-  action  against  Bailey  waa  withdrawn.  Dennis  now  wffflmA  that 
cipal  debtor  be  might  be  at  liberty  to  put  the  joint  bond  in  suit  agaiiist  Har- 
andotherauraty.  ^^^  ^^  ^^^^  ^^  ^^  ^^^  ^  advised.    In  oppontioD  to  the 

appNoadon  it  was  said  on  behalf  of  Bailey  diat  a  surety  in  a  bond, 
paying  the  debt  of  his  priDcipsJ,  stands  only  m  die  eondition  of  a 
simple  contract  creditor  against  his  co-surety  Ibr  a  eoBtribotien^ 
and  that  when  the  bond  has  once  been  paid,  k  is  extingoisbed  at 
law,  and  no  fbrther  proceedings  can  bo  taken  upon  it.  Mr.  Baraa 
Pennefather  pronounced  the  judgment  of  the  Coitft.  He  aaid  a 
crown  bond  is  in  the  nature  of  a  recognisance,  and  it  is  to  be 
considered  as  if  it  were  a  recognisance^  A  recogniaanea  though 
paid,  is  not  therefore  gone.  It  still  exists  at  law  undl  vacmad 
on  the  record.  A  surety  haring  paid  the  debt  is  entitled  to  the 
benefit  of  all  securities  both  against  his  principal  and  co-surety. 
The  only  question  was,  whether  a  crown  bond  was  to  be  treated 
between  the  parties  before  the  Court  as  a  bond  in  nature  of  a 
recognisance,  or  as  an  ordinary  bond.  That  he  had  always  re- 
garded those  bonds  to  the  crown  as  in  nature  of  reoogoiaances. 
The  application  was  granted.  The  King  ▼•  Dmimti  1  Hayes  ft 
Jones,  194. 

Some  cases  of  the  class  of  that  just  stated,  which  haye  occurred 

in  the  English  Exchequer,  will  be  found  useful  with  referense  to 

die  general  law  of  principal  debtor  and  surety. 

Surety  paying         Uu  que  fuit  sucrty  pur  un  collector  del  quinsmci  que  collector 

hu^tiiT^nefit    ^  collect,  et  devant  payment  de  ceo  devient  bankrupti  Tcynt  et 

ofcrowDpitKeia  offer  a  mitt  in  le  Court  le  money  due  al  Roigne  in  deposito,  et 

cSi?*^**'*^"''"  ^^  process  a  ceo  levier  des  biens  le  collector.— Shute.    Voile 

aver  tiel  process  a  levier  le  money  a  primes,  ceo  est  dure  («)«— 

(a)  Allusion  appears  to  be  made  to  a  provision  in  Magna 
Charta.    See  post,  page  668. 
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liorisMi  Bal  le  oouii«  M  CowU  Met  si  un  cdlkctor  real  aur 
•CQonyt,  il  oaTara  auter  praeeaa  vera  lui  quant  in  vie  mea  dia- 
traaa^  Mea  autenaaQt  eat  quant  eat  deveinu  debtor.-— J.  Man« 
WQod.    II  aemble  reaaonablet.— -Savile,  90^ 

One  having  paid  a  crown  debt  on  behalf  of  another  took  a  Caie  wlieie 
bend  firoro  the  debtoVj  and  nfferwarda  ^plied  for  an  extent.    It  ^^^^  ^^  pi^* 
waa  uifed  that  the  extent  ought  not  to  be  granted,  it  appearing  S^u^f^lJ? 
that  the  debtor  had  bad  hia  diaoharge  from  the  crawni  and  that  ^«  circum- 
aU  hia  bonda  and  aecuritiea  had  been  given  up  i  and  beaidea  the  ^^'a!^^ 
benefit  of  the  prerogative  pvoceaa  was  waived  by  taking  the  pri*  debt  oa  behalf 
irate  bond.    The  Court  waa  of  this  opinion.    <'  BuC  adda  the  ''^^^^' 
reporter,  ^Nota  bene:  Upon  Mr.  Attornc^General'a  requeat 
they  deehred  it  ahould  not  be  a  ruki  that  a  debtor  of  the  crown 
(though  the  crown-debt  waa  satiafied),  ahould  not  have  the  benefit 
of  the  crown  proceaa  to  reimburae  himael^  though  it  could  not  be 
granted  under  the  eireumatancea  of  this  ease**'    R99  v.  Clarht 
Bunbury,  S£l. 

The  aame  eaae  ia  more  fidly  reported  by  Chief  Baron  Comyna. 
The  bond  waa  for  a  balanoe  due  upon  a  aettlement  of  aecounta 
between  the  obligor  and  obligee,  including  other  monies  beaidea 
theae  paid  by  the  obligee  to  the  erown  on  the  obligor's  behalf. 
That  learned  judge  aaya»  <*  if  the  principal  debtor  to  the  king  fail, 
and  hia  auretiea  pay,  it  waa  agreed  by  Carter  [Sir  Lawrence]  and 
nyaelf,  and  not  denied  by  the  othera,  that  the  sureties  shall  have 
the  prerogative  process  against  the  principal."  He  adds  that  the 
eaae  in  question  waa  decided  chiefly  in  consideration  of  the  cir« 
eunalaneea:  and  that  the  Chief  Baron  [Sir  Thonaa  Pengelly] 
aaid,  that  by  the  eondition  of  the  bond  the  obligor  waa  not  bound 
to  pay  to  the  king,  or  account  to  the  king  for,  the  moniea  by  him 
received,  but  to  pay  to  the  obligee,  and  account  to  him,  not  only 
Ibr  the  king*a  monies,  but  also  his  own  proper  monies,  and  there- 
fore  the  king's  name  aeemed  to  be  used  solely  in  trust  for  the 
obligee;  but  the  king  could  not  be  trustee  for  another  peraon. 
TAe  Khtg  V.  ClsrJfc,  Comyns^  d88. 

An  English  information  was  brought  by  the  Attorney-General  Penom  paying 

against  the  defendant  for  a  discovery  of  the  quantity  of  raisins  ^^^  ^^^^_?^  ^? 
.  ....^v  -■*.  i»ii.»       •■        crown  orderea 

imported  by  the  defendant,  and  for  payment  of  the  higher  duty  to  itand  inits 

thereon,  he  having  duly  paid  the  lower  duty.    The  Attomey-Ge-  pl^ce. 
neral  obtained  a  decree  to  account,  and  the  debt  being  liquidated 
[ascertained],  the  defendant  waa  committed  to  the  Fleet  for  non- 
payment of  it;  upon  which  his  brothers  paid  the  debt;  and  on 
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application  to  the  Court,  they  were  ordered  to  stand  m  the  place 
of  the  crown,  and  to  have  the  aid  of  the  Court  of  Exchequer  to 
reimburse  themselves  what  they  so  paid  in  discharge  of  the  crowD 
debt.  AHome^'Gatcrdl  ▼.  CAi/fy,  1  Fowler's  Exchequer  Prac- 
tice, 104. 

It  is  a  reason-  An  extent  was  issued  against  Bennett,  a  property-tax  coUeetor, 
Thit  JE'r who  ^^'  ^^  township  of  Stockport,  and  there  being  a  deficiency  after 
makes  good  to  the  sale  of  his  property,  the  amount  was  re-assessed  upon  the 
the  crown  the  inhabitants  of  the  townships  in  pursuance  of  the  acts  of  parliament 
debtor,  should  imposing  the  property-tax.  The  amount  so  re-«8sessed  having 
'^^^tJ^^h^^^  been  paid,  upon  motion  [and  affidavits],  the  question  was  raised 
crown  itself  whether  the  township  was  not  entitled  to  the  benefit  of  the  ex- 
would  have.  tent,  on  the  ground  of  the  payment  of  the  above  deficiency  by  a 
re-assessment  upon  the  inhabitants.  On  behalf  of  the  town^p 
it  was  argued,  first,  that  wheresoever  an  individual  pays  a  sum 
of  money  due  from  any  defaulter  to  the  crown,  he  is  allowed  the 
aid  of  the  prerogative  process  of  the  Court  of  Exchequer,  and  is 
permitted  to  stand  in  the  place  of  the  crown :  and  manuscript 
cases  were  cited  mostly  of  sureties  paying  the  crown's  debt,  and 
who  were  permitted  to  stand  in  the  crown's  place,  and  to  have 
the  aid  of  the  crown  process  to  recover  either  the  whole  debt 
against  the  principal,  or  a  proportion  against  a  co-surety;  next, 
that  the  debt  was  a  personal  debt  to  tlie  crown,  and  was  not  can- 
celled by  the  crown  having  recourse  to  a  re -assessment  upcm  the 
parish.  Chief  Baron  Macdonald  said  that  the  cases  cited  were 
perfectly  analogous;  the  township  stood  very  much  in  the  nature 
of  sureties,  and  it  was  a  reasonable  practice  that  the  party,  who 
had  made  good  to  the  crown  the  default  of  its  debtor,  should  have 
the  same  remedy  that  the  crown  itself  would  have :  it  was  besides 
unanswerable  that  the  debt  was  upon  record  and  still  subsistii^ : 
nor  could  it  be  satisfied  by  the  re-assessment  of  the  township. 
Mr.  Baron  Wood,  after  observing  that  the  matter  there  before  the 
Court  was  for  the  exercise  of  a  summary  jurisdiction,  which  he 
considered  as  an  equitable  jurisdiction,  added  that,  on  the  equity 
of  the  case  there  could  be  no  doubt.  The  crown  debtor  might 
either  have  applied  to  the  Court  to  enter  up  satisfaction  on  the 
record,  or  he  might  have  brought  an  audita  querela:  but  by  nei- 
ther mode  of  proceeding  could  he  have  been  relieved :  for  the 
Court  would  not  [upon  summary  application]  have  permitted  him 
to  enter  up  satisfaction,  because  neither  had  he  paid  the  debt  him- 
self, nor  had  any  person  paid  it  on  his  account :  and  as  for  the 
other  remedy  by  audita  querela,  that  being  an  equitable  remedy, 
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there  was  no  pretence  for  it.    The  King  ▼.  Bennett^  Wight- 
wick,  1. 

HolHs  was  a  distributor  of  stamps.  An  extent  was  issued  Court  where 
against  hinii  and  an  extent  in  aid  against  Bingham,  Hollis's  debtor.  ^^n^^-^k!L^ 
Bingham  took  the  benefit  of  the  Insolvent  Debtors*  Act.  Hollis  uDder  Insolvent 
then  paid  his  debt  to  the  crown,  and  the  commissioners  of  stamps  ^^^|j{^*  ^ 
cancelled  the  bond  given  by  him.  Hollis  having  sued  out  a  crown  debtor 
scire  facias,  the  question  was  whether  Hollis  being  no  longer  IAy>  the  debt. 
a  debtor  to  the  crown,  could  avail  himself  of  the  extent  in  aid 
against  Bingham.  It  was  argued  on  behalf  of  Hollisi  that  aa 
Hollis  was  indebted  to  the  crown  when  the  extent  was  issued, 
that  that  was  sufficient :  that  the  mere  canceUing  of  the  bond 
would  not  destroy  the  crown  debt :  that  a  quietus  was  necessary. 
Mr.  Baron  Bayley  said,  that  the  consequence  of  the  discharge  of 
Bingham  under  the  Insolvent  Act,  as  between  himself  and  Hollis, 
was,  that  as  a  subject,  Hollis  could  have  no  claim  against  Bing* 
bam  for  that  debt :  but  Hollis  having  previously  obtained  pre« 
rogative  process  against  him,  contended  that  though  he  could  not 
proceed  in  his  private  character,  yet  that  standing  in  jure  coronae 
he  might  enforce  payment.  That  might  be  so  between  the  crown 
and  Bingham ;  but  if  the  crown's  debt  is  discharged  aliunde,  so 
that  it  has  no  longer  occasion  for  the  money  from  Bingham,  it 
would  be  unjust  to  hold  that  Hollis  is  entitled  to  prerogative 
process  to  enforce  payment  of  a  debt,  which  no  longer  exists  as 
between  him  and  the  crown,  and  which  if  once  due  to  him  in 
his  private  capacity  was  discharged  by  the  operation  of  the  In- 
solvent Act.  That  in  the  case  before  the  Court  circumstances 
had  arisen,  which,  as  between  the  original  creditor  and  debtor, 
would  bar  the  claim  of  the  former :  while  as  between  the  crown 
and  the  subject,  the  crown,  though  originally  interested,  had  ceased 
to  be  so :  then  could  the  Court  suffer  a  man,  who,  having  been 
a  crown  debtor,  has  ceased  to  be  so,  to  defeat  the  operation  of 
the  insolvent  act  as  between  the  parties  by  putting  in  motion 
prerogative  process  on  an  extent  in  aid :  that  Hollis  therefore 
acted  on  his  peril,  and  the  scire  facias  must  be  quashed  with  costs 
thereof  to  be  paid  by  him.  Rex  v.  Btngham^  3  Tyrwhitt,  938 ; 
S.  C.  1  Croropton  &  Meeson,  862;  2  Dowling,  128. 

In  a  prior  stage  of  the  same  case,  Mr.  Baron  Bayley  said,  that 
when  a  debt  from  a  subject  to  a  subject  has  been  seized,  on  an 
extent  in  aid,  into  the  hands  of  the  crown,  and  proceedings  take 
place,  which  as  between  the  parties  themselves  would  have  barred 
the  debt  itself:  there  is  no  authority  to  show  that  that  result  shall 
not  still  happen,  where  it  does  not  appear  that  the  crown  is  not 
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sitiified.  Rex^.Bingkm,  STyrwitt,  46;  &C.  flCramptaa 
&  Jervis,  ISO.  ^ 

Consider  a  dictum  of  Lord  Eldon,  S  Swanston,  376,  coonected 
with  the  doctrine  kid  down  in  tome  of  the  above  caaea. 

See  a  remark  of  Mr.  Bans  Pennefiithery  Hayea»  584. 

Cages  at  ia  Heikam  ▼.  Siome  waa  a  case  before  Sir  William  Grant,  and  ia 

""^^^  ^he^b^^d  ^V^^  in  a  note  to  Copit  ▼.  Middidom,  Tamer  &  RuseeU,  326. 
to  be  coDsideied  There  the  executor  of  the  surety  paid  the  bond,  and  was  declared 
ditororl^^'*'  to  be  a  specialty  creditor  of  the  estate  of  the  deceaaed  principal 
principal*  for  the  amomt* 

Lord  Eldon  said,  in  Copit  v.  If tddJifleR,  page  £30,  the  autho* 
rity  of  HotkamY.  iSfenc  was  as  great  as  that  of  a  single  judge  can 
be,  but  there  was  then  an  appeal  from  the  decision,  attended  by 
compromise,  which  seriously  affected  the  case :  that  heeonfesaed 
be  was  astonished  to  hear  that  it  had  been  decided,  that  ?diea 
there  was  merely  a  bond  and  payment  of  the  bond,  without  roora^ 
the  surety  was  to  be  considered  as  a  specialty  creditor :  that  it 
was  a  common  thing  in  bankruptcy,  before  the  late  act  of  par* 
liament  enabh'ng  the  surety  to  proTO,  lor  the  creditor  to  go  in 
and  prove  the  debt  when  the  principal  became  bankrupt,  and 
then  the  surety  took  the  beneBt  of  the  proof;  but  if  the  snrsty 
paid  the  debt  before  the  creditor  went  in,  no  proof  could  bo 
made ;  and  when  the  creditor  would  not  prove,  some  one  was 
found  to  purchase  the  bond,  an  assignment  was  made^  and  the 
purchaser  went  In  and  proved  for  himself. 

The  above  is  probably  the  ease  alluded  to  in  Damkiggm  t. 
Jknnme,  Younge,  111,  116.  Chief  Baron  Alexander  said  he 
remembered  a  case,  which  occurred  before  Sir  William  Grant,  ia 
which  that  learned  judge  thought  that  where  a  joint  bond  had 
been  paid  off  by  one  of  the  obligors,  it  might,  in  the  hands  of 
that  (^ligor,  be  treated  as  a  specialty  debt  against  the  estate  of 
the  co-obligor.  That  the  case  came  before  him  as  a  Master  in 
Chancery,  in  taking  the  accounts  directed  by  the  decree,  and  he 
considered  that  the  bond  having  been  paid,  there  was  an  end 
of  it.  Exceptions  being  taken  to  his  report,  the  subject  was 
discussed  before  Sir  William  Grant,  who  was  of  a  difierent  opi- 
nion. That  the  point  afterwards  came  before  Lord  Eldon,  who 
concurred  in  the  view  which  he  (Sir  W.  Alexander)  had  taken. 

In  RMnson  v.  Wilton^  %  Maddock,  434,  the  personal  repre- 
sentative of  a  surety  in  a  bond,  and  out  of  whose  estate  the  debt 
had  been  paid,  claimed  to  be  a  specialty  creditor  of  the  estate  of 
the  principal  debtor.  Sir  Thomas  Plumer  seems  to  have  been 
favourable  to  the  claim,  but  there  was  no  final  judgment 
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Oojfner  ▼.  Rofmr  is  a  ohm  stated  in  tbe  ksl  ease,  and  ante, 
page'  at5.  As  Lord  £ldoa  observed  in  CtfU  r.  Middkitm^  Tar* 
aer  Ar  Russell,  250,  it  by  no  means  ibiiows  Itbib  the  staMaent 
of  tbeeaseof  Gaya^TT.  lioyit<ry  that  it  estafaKsbed  tbat  a  sinre^, 
payiag  a  specialty  debt,  has  a  rigbttobecensidered  aaaspecidty 
eiedator  €i  tbe  priaeipal. 

In  Copts  V.  Middletom,  Tamer  &  RusseD,  M4,  St$h  I«ni 
Eldon  said,  that  the  doctrine  that  the  surety  was  to  be  con- 
sidered as  a  specialty  creditor,  to  stand  in  the  place  of  the  person 
whom  he  paid,  appeared  to  biu  to  be  contrary  to  all  that  had 
been  settled  daring  the  whole  time  he  had  been  in  the  Court* 
Every  thing  that  was  arranged  in  bankruptcy,  before  the  lata 
statute  enabling  the  surety  to  prove ;  every  thing  determined 
before,  appeared  to  him  to  have  anthoriaed  the  Court  to  co&* 
sider  it  quite  dear,  that  if  there  was  nothing  in  the  ease  beyond 
what  he  had  stated,  [oo  other  assurance  executed  at  the  time^ 
no  mortgage  made  to  secure  the  debt,  no  counter*bond  given  by 
the  principal  to  the  surety],  tbe  surety  having  paid  the  bond, 
oould  be  nothing  more  than  a  simple  c<mtraot  creditor  in  respeet 
of  that  payment*  That  in  the  ease  before  him,  the  bond  was 
not  assigned  to  any  body  in  consideration  of  a  sam  of  m<»iey 
paid,  which  was  one  way  those  things  used  to  be  managed : 
there  was  no  eonnter-bond  given,  which  was  another  way  in 
which  those  things  used  to  be  managed,  so  that  if  the  surety  paid 
one  bond,  he  became  instantly  a  specialty  creditor  by  virtue  <tf 
the  other  bond* 

Jona  V.  Z)a9M2f|  4  Russell,  277. 

SMeld  V.  Abbott,  Hayes,  576,  6S2. 

When  a  person  pays  off  a  bond,  in  whieh  he  is  either  co« 
obligor  or  bound  subsidiari^,  he  has  at  law  an  action  against  the 
principal  for  money  paid  to  his  use,  and  he  can  have  nothing 
more*  The  joint  obligation  towards  the  creditor  is  held  to  give 
to  the  principal  notice  of  tbe  payment.  This  is  necessary,  for 
enabling  any  man  who  pays  another's  debt,  to  oome  against  that 
other,  because  a  person  cannot  make  himself  the  creditor  of  ano^ 
ther,  by  volunteering  to  discharge  his  obligation*  But  beyond 
this  claim,  which  is  on  simple  contract  merely,  there  exists  none 
against  the  principal  by  the  surety  who  pays  his  debt;  nor,  when 
the  matter  is  closely  viewed,  ought  there  to  exist  any  other* 
The  obligation  by  specialty  is  incurred,  not  towards  the  surety, 
even  in  tbe  event  of  his  paying,  but  only  towards  the  obligee ; 
and  there  is  no  natural  reason  why,  because  I  bind  myself  under 
seal  to  pay  another  person's  debt,  the  creditor  requiring  a  secu« 
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rity  of  thai  high  natare,  I  thoidd  therefore  hare  aa  high  a  secu- 
rity against  the  principal  dehtor.  If  I  had  chosen  to  demarid  it, 
I  might  have  taken  a  simibur  obligation  when  I  became  so  bomd ; 
and  if  I  omitted  to  do  80»  I  can  only  be  consideied  as  possessing 
the  rights  which  arise  from  having  paid  money  for  him,  which  I 
had  Toluntarily,  and  withoat  consideration,  undertaken  to  pay. 
Hodgwn  ▼•  iMov,  9  Myhie  &  Keen,  188,  190. 


In  the  aboTe  case  of  Copi»  ▼.  Mtddieton^  Lord  Eldon  also  said 
(pages  228, 229),  that  if  one  of  two  joint  obligors,  being  a  surety, 
pays  off  the  debt  in  the  lifetime  of  the  principal,  he  is  at  law  merely 
a  simple  contract  creditor  of  the  principal ;  and  if  the  principal 
lives  for  twenty  years  after  the  payment  of  the  debt,  he  continues 
during  all  that  time,  to  be  at  law  a  simple  contract  creditor  only. 
The  question  then  was,  whether  by  the  death  of  the  prindpal, 
he  is  to  be  converted  in  a  Court  of  equity  into  a  specialty  creditor 
against  his  assets.  That  with  respect  to  the  bond  paid  off  after 
the  death  of  the  principal,  the  questions  are,  whether  inasmuch 
as  at  the  death  of  the  principal  there  was  money  due  upon  the 
bond,  there  was  an  equity  on  the  part  of  the  surety  to  compel 
the  creditor  to  go  in  against  the  assets  of  the  principal,  and  whe- 
ther there  havii^  been  no  interposition  for  that  purpose,  the 
right  of  the  surety  to  stand  in  the  place  of  creditor  can  be  main-* 
tained. 

Living  the  principal  debtor,  the  surety  could  only  bring 
indebitatus  assumpsit  for  the  money  he  had  paid  to  that  prin- 
cipars  use.  The  death  of  that  debtor  cannot  clothe  him  with  a 
h%her  tide.  Living  the  debtor,  the  creditor  could  not  have 
assigned  the  bond  on  payment  by  the  surety ;  for  there  was  no 
longer  any  thing  to  assign.  The  death  of  the  debtor  cannot 
surely  operate  a  revivor  of  the  specialty,  enable  the  creditor  to 
assign  it,  or  the  Court  to  hold  it  assigned  in  equity,  and  empower 
the  surety  to  sue  upon  it  the  executors  or  administrators  of  him 
who,  had  he  chanced  to  survive,  never  could  have  been  sued, 
except  on  the  money  counts  in  an  action  of  assumpsit.  Observe 
the  consequence  that  would  have  followed  from  any  other  prin* 
ciple,  whfle  the  law  of  debtor  and  creditor  continued  aa  it  was 
till  the  recent  alteration,  and  when  landed  estates  were  not  real 
assets  for  payment  of  simple  contract  debu.  If  the  principal 
debtor  continued  alive,  the  surety  could  not  in  any  way  touch 
his  real  estates,  except  through  the  medium  of  a  judgment ;  but 
if  he  happened  to  die»  his  real  estates  became  assets,  althouf^  the 
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law  had  never  been  changed*    Hodgion  v.  tSikmiy  S  Mylne  &  Keen, 
183,  192. 

It  is  one  thing  for  a  surety  to  be  a  specialty  creditor,  and  ano- 
ther thing  for  him  to  have  the  benefit  of  securities  to  enforce 
payment  by  the  principal  debtor,  or  contribution  from  a  co- 
surety. He  may  have  the  benefit  of  securities  which  are  special- 
ties,  and  yet  not  be  a  specialty  creditor.  Jnon,  M.  R.  Decem- 
ber, 1827. 

Consider  what  was  said  by  Mr.  Baron  Pennefather  in  The 
King  T.  Dennist  1  Hayes  &  Jones,  194— that  the  party  paying 
a  crown  bond  is  to  be  considered  as  the  specialty  creditor  of  his 
co-surety  for  the  amount  of  his  contribution. 

In  the  reign  of  James  the  First  it  was  said  that  one  surety,  The  security 
who  had  himself  in  a  sort  satisfied  the  debt  might,  not  impro-  iubaisUDg,  t^ 
perly,  sue  his  fellow  surety  for  contribution,  in  the  name  and  by  to  the  benefit  of 
the  consent  of  the  creditor,  because  it  was  a  just  ground  of  >^  •a^wt  hii 
equity  that  the  sureties  should  be  equally  charged,  and  that  it  ^^ toe'nforce 
was  so  commonly  used  in  the  like  cases.     Waterkoiue  v.  Salt'  eontriboiioo. 
marsh,  Hobart,  26d. 

Where  there  is  a  principal  and  surety,  and  surety  pays  off  the 
debt,  he  is  entitled  to  have  an  assignment  of  the  security,  in 
order  to  enable  him  to  obtain  satisfaction  of  what  he  has  paid 
over  and  above  his  own  share.  Ex  parte  Crup,  1  Atkyns,  133, 
185. 

If  several  persons  are  indebted,  and  one  makes  the  payment, 
the  creditor  is  bound  in  conscience,  if  not  by  contract,  to  give  to 
the  party  paying  the  debt  all  his  remedies  against  the  other 
debtors.  He  is  bound  seldom  by  contract,  but  always  in  con- 
science, as  far  as  he  is  able,  to  put  the  party  paying  the  debt 
upon  the  same  footing  with  those,  who  are  equaUy  bound.  Stir' 
liig  V.  Forrater,  8  Bligh,  O.  S.  575,  590. 

The  Court  laid  it  down  as  a  broad  proposition  that  a  surety 
paying  off  the  debt  of  his  principal  is  entitled  against  his  co- 
surety to  the  benefit  of  all  securities,  which  have  not  at  law  been 
discharged.    Salkdd  v.  Abbott^  Hayes,  576,  584. 

William  Russell  and  John  William  Russell  were  the  sureties  Recognizance 
of  the  receiver  in  the  cause ;  J.  W.  Russell  was  dead,  and  W.  of  Teoei?er  in 
Russell,  who  had  been  obliged  to  pay  a  large  sum  of  money  in  con-  ^,  ^' 

sequence  of  the  default  of  the  receiver,  applied  for  leave  to  put 


the  recogoisanee  im  mt  agnit  die  adnmrfatiBtrixof  J.  W.  R«»- 
sell  for  the  purpose  of  recovering  contribution.  Sir  Williawi 
M'Mahon  said,  he  should  be  very  unwilling  to  deprive  W.  Ros- 
sen  of  m  opportunity  of  tryv^  WDetiier  liie  recogwnuwey  winch 
was  joint  and  aeveral  in  its  fbm,  had  been  aatiftfed  by  the  pay- 
ment he  had  made,  or  atill  remained  in  fi>rce  as  a  joint  security ; 
that  the  application  was  merely  to  the  discretion  of  the  Co«t 
whether  it  would  allow  a  recognisance  which  had  been  taken  in 
the  name  of  the  king  (a)  to  be  put  in  suit  for  the  benefit  of  die 
subject ;  that  the  Court  was  not  to  decide  whether  the  recogni- 
sance 8t91  existed  for  W.  Russell's  benefit ;  that  question  re* 
mained  to  be  tried  at  law ;  and  he  (Sir  W.  M'Mahon)  tbos^ 
he  ought  to  idlow  W.  Russell  an  opportunity  of  trying  it,  unless 
it  was  quite  clear  he  could  not  succeed.  Woodt  v.  Crtagkef  8 
Hogan,  50,  53, 

CMBofisett-         Satkeld  v.  Ahhott^  Ha3re8,  576,  was  a  suit  in  die  Irish  Equity 

niiianW  ••-      Exchequer  for  the  administration  of  the  estate  of  Abbott.    One 

estate,  in  lU      Dennis  and  the  said  Abbott  were  sureties  in  a  recognisance  in 

^^  ?^?S!  *®  Court  of  Chancery,  that  Hodgson  should  pay  the  rent  of 

haviDg  iiraed,     premises  in  his  occupadon,  belonging  to  some  minors  {b) .     Hodg- 

^  ^^  Va^    ^^  °^^  P^yi^g  ^>*  rent,  the  recognizance  was  put  in  suit,  and 

the  tberiff  oon-    execution  sued  upon  it  against  Dennis.    It  was  a  levari  fiicias  (c), 

lequenUymtde   dated  the  10th  February,  1819,  marked  for  die  sum  of  840L, 

tarn/^  ^  "^      ^^  returnable  in  three  weeks  from  Easter  then  next  ensuing. 

This  writ  was  delivered  to  the  sheriffs  ;  but  they  did  not  levy  any 

sum  of  money  by  virtue  thereof,  nor  did  they  make  any  return 

upon  such  writ.     After  the  writ  had  been  delivered  to  the  sheriff 

850/.  was  paid  by  Dennis  to  the  receiver  in  the  matter  of  die 

minors.     Dennis  now  claimed,  as  against  the  estate  of  Abbott, 

to  have  the  benefit  of  the  aforesaid  rec(^isance  for  one  moiety 

of  the  sum  due  on  the  foot  thereof,  and  to  be  paid  such  moiety 

according  to  the  priority  of  such  recognizance.     On  behalf  of 

Dennis  it  was  represented  that  no  vacate  had  been  entered,  nor 

was  the  levari  returned :  that  the  recognizance  therefore  appeared 

still  unsatisfied  of  record ;  that  Dennis  was  entitled  to  the  benefit 

of  (he  security  by  recognizance  which  the  crown  had  taken ; 

(a)  See  the  additions  and  corrections. 

{h)  See  additions  and  corrections. 

(c)  It  is  said  that  this  execution  resembles  our  extent  rather 
than  the  execution  known  here  by  the  same  namci  and  now 
seldom  resorted  to. 
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thftt  the  BHnney  had  been  peid  by  Demus  aader  tenor  of  an  exe« 
cHtioii  and  not  by  virtue  of  it,  and  the  recognizance  w«b  not 
satisfied  either  by  entry  of  a  Tacate  or  of  a  levy  under  execu- 
tion ;  that  if  a  scire  finiaa  shouUL  issue  in  such  a  case^  the  only 
plea  wouM  be  a  sattfiK^n  upon  the  record ;  that  that  could  be 
eflectualiy  answered  by  replication  of  nul  tiel  record ;  that  the 
plea  of  payment  oonld  not  be  open  to  the  defendant,  the  crown 
not  being  bound  by  the  statute  of  Anne  (a). 

Chief  fiaron  Joy  said  that  that  was  not  a  case  in  which  jus- 
tice was  to  be  entangled  with  forms  ;  which  ought  to  be  used 
rather  for  its  promotion  than  its  hinderance.  Security  had  been 
given  to  the  crown  as  weU  by  sureties  as  principal.  Each  of 
those  parties  was  liable  to  the  crown  for  die  whole  debt ;  and 
each  of  the  sureties,  having  paid  the  debt,  might  come  on  the 
other  parties  for  reimbunement ;  for  the  enforcing  of  which  he 
was  entitled  to  the  very  security  that  had  been  taken,  provided 
it  were  not  already  extinguished.  Such  was  the  law  as  to  private 
individuals.  And  was  not  the  case  stronger  when  the  crown  is 
concerned  ?  Could  it  be  said  that  the  Court  were  acting  con- 
trary to  natural  justice  if  tliey  should  decide  npon  giving  to 
Dennis  the  benefit  of  that  security  into  which  Abbott  entered 
with  him  as  a  co-surety  ?  and  even  in  that  event  Abbott's  estate 
would  sufier  less  than  if  he  had  been  oUiged  to  pay  the  whole. 
At  law  the  security  was  still  subsisting.  The  case  would  have 
been  very  dififerent,  if  it  had  appeared  to  have  been  satisfied 
upon  record. 

Mr.  Baron  Penne&ther  subsequently  delivered  the  judgment 
of  the  Court.  He  said  the  Court  were  all  of  opinion  that  the 
recognisance  not  having  been  discharged  at  law,  the  surety,  who 
had  paid  the  amount,  was  entitled  to  stand,  as  to  one  moiety,  in 
the  place  of  the  crown,  and  to  be  allowed  that  priority  in  pay- 
ment to  which  a  creditor  by  matter  of  record  is  entitled :  that 
the  general  rule  is,  that  a  surety,  paying  off  the  debt  of  the  prin- 
cipal, is  entitled  to  the  benefit  of  all  securities  which  the  creditor 
may  hold,  that  can  be  made  available  at  law,  but  if  those  secu- 
rities shall  have  been  extinguished  by  the  payment,  there  is  an 
end  of  them,  and  the  surety  can  have  no  benefit  from  them, 
either  as  against  his  co-surety,  or  his  principal :  he  is  then  only 
a  simple  contract  creditor;  that  if  the  principal  and  surety  join 
in  a  bond,  and  that  bond  be  paid  by  the  surety,  the  payment  may 
be  pleaded  in  bar  to  an  action  at  law.    So  if  a  judgment  had 

(a)  See  ante,  p,  638. 
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been  entered  on  the  ImmmI  and  the  amount  of  the  judgment  had 
been  paid  off  by  the  surety,  so  that  the  judgment  is  thereby 
satisfied,  then  since  the  statute  of  6  Anne,  c.  10  (a),  that  pay- 
ment may  be  pleaded  by  the  principal  in  bar  of  an  action  brought 
against  him  upon  that  judgment  by  any  person  whatsoever.  In 
both  these  instances  the  surety  is  but  a  simple  contract  creditor 
of  his  principal.  Again,  in  the  case  of  a  recognisance :— if  the 
money  secured  by  that  recc^ixance  has  been  levied  under  a 
writ  of  execution  against  the  surety,  so  that  by  the  levy  the  re- 
cognizance was  discharged  at  law,  then  the  surety  cannot  stand 
in  the  place  of  the  crown,  in  order  to  reimburse  himself.  That  it 
appeared  in  the  case  before  the  Court  that  a  levari  issued  ;  and 
that  the  money,  though  paid  in  after  such  issue,  was  nevertheless 
paid  independendy  of  it.  The  levari  therefore  was  never  acted 
upon,  and  it  remained  unreturned  to  that  day.  The  consequence 
was  that  the  recognisance  remained  subsistii^  at  law,  inasmuch 
as  the  statute,  which  allowed  payment  to  be  pleaded  to  a  judg- 
ment, does  not  extend  to  a  recognisance,  which  can  only  be  dis- 
charged by  a  satisfaction  on  record.  The  recognizance,  there- 
fore, still  subsisting,  the  surety  having  paid  the  crown  debt  was 
entided  to  stand  in  the  place  of  the  crown,  upon  the  general 
principle  that  a  surety,  paying  the  debt  of  his  principal,  is  entided 
to  the  benefit  of  all  subsisting  securities  against  his  principal. 

RecogDiunoe  In  the  Irish  Equity  Exchequer  one  of  the  sureties  of  a  re- 
the^h  Eaoit  *^®'^®'  ^^  several  causes  moved  that  he  might  be  at  liberty  to 
Exchequer.  pay  into  Court  the  amount  of  the  recognizance,  and  that  upon 
lodging  the  same  he  might  be  at  liberty  to  proceed  as  he  might 
be  advised,  on  foot  of  such  recognisance  against  his  co-surety 
for  the  recovery  of  a  moiety  of  the  recognizance.  The  Court 
made  the  order ;  but  it  appearing  that,  at  the  time  of  entering 
into  the  recognizance,  the  surety  in  whose  behalf  the  application 
was  made  had  taken  a  counter  security  from  the  receiver,  he  was 
compelled  to  undertake  to  assign  such  counter  security  to  a  trus- 
tee for  the  benefit  of  himself  and  co-surety.  Laiomckc  v.  Pallas^ 
Hayes,  450. 

Cnditor  en-  A  bond  creditor  shall  have  the  benefit  of  all  counterbonds,  or 

titled  to  benefit^  collateral  securities,  given  by  the  principal  to  the  surety;  as  if  A. 
ter  tecttiities.      owes  B.  money,  and  he  (A.)  and  C.  are  bound  for  it,  and  A. 
gives  C.  a  mortgage  or  bond  to  indemnify  him,  B.  shall  have  the  - 

(a)  See  ante,  p.  638. 
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benefit  of  it  to  recover  his  debt.    Moure  v.  HarruoUf  1  Equity 
Cases  Abridged,  93* 

Wright  V.  Mwl^,  11  Vesey,  12,  22. 


The  representatives  of  a  surety  came  to  an  arrangement  with  Surew  com* 
the  represenutives  of  the  creditor,  by  which  the  debt  was  got  poj»ndinff  the 
•irjj-i-         J  ji  .  11         t  debt  with  the 

rid  of  and  discharged ;  and  the  question  was  whetiier  the  repre-  creditor  caD 

sentatives  of  the  surely  were  entitled  to  demand,  as  against  the  claim  from  prin- 
estate  of  the  principal  debtor,  more  than  they  had  actually  paid  actoaHy  paid/ 
to  the  representatives  of  the  creditor.  The  Lord  Chancellor  said 
that  if  there  had  been  no  authority  upon  this  subject,  he  should 
have  found  very  little  difficulty  in  making  a  precedent,  for  de- 
ciding that  under  these  circumstances  the  surety  is  not  entitled 
to  demand  more  than  he  has  actually  paid.  That  take  the  case 
of  an  agent,  ^hy  is  an  agent  precluded  from  taking  the  benefit 
of  purchasing  a  debt,  which  his  principal  was  liable  to  discharge  I 
Because  it  is  his  duty,  on  behalf  of  his  employer,  to  settle  the  . 
debt  upon  the  best  terms  he  can  obtain ;  and  if  he  is  employed 
for  that  purpose,  and  is  enabled  to  procure  a  settlement  of  the 
debt  for  any  thing  less  than  the  whole  amount,  it  would  be  a 
violation  of  his  duty  to  his  employer,  or  at  least  would  hold  out 
a  temptation  to  violate  that  duty,  if  he  might  take  an  assignment 
of  the  debt,  and  so  make  himself  a  creditor  of  Jiis  employer  to 
the  full  amount  of  the  debt^  which  he  was  employed  to  settle. 
Does  not  the  same  duty  devolve  on  a  surety  ?  He  enters  into  an 
obligation  and  becomes  subject  to  a  liability  upon  a  contract  of 
indemnity.  The  contract  between  him  and  his  principal  is,  that 
the  principal  shall  indemnify  him  from  whatever  loss  he  may 
sustain,  by  reason  of  incurring  an  obligation  together  with  the 
principal.  It  is  on  a  contract  for  indemnity  that  the  surety  be* 
comes  liable  for  the  debt.  It  is  by  virtue  of  that  situation,  and  - 
because  he  is  under  an  obligation  as  between  himself  and  the 
creditor  of  his  principal,  tliat  he  is  enabled  to  make  the  arrange- 
ment with  that  creditor.  It  is  his  duty  to  make  the  best  terms 
he  can  for  the  person  in  whose  behalf  he  is  acting.  His  con- 
tract with  the  principal  is  indemnity.  Can  the  surety  then  settle 
with  the  obligecj  and  instead  of  treating  that  settlement  as  pay- 
ment of  the  debt,  treat  it  as  an  assignment  of  the  whole  debt  to 
himself,  and  claim  the  benefit  of  it  as  such  to  the  full  amount  ?-*- 
•  thus  relieving  himself  from  the  situation  in  which  he  stands  with 
his  principal,  and  keeping  alive  the  whole  debt.  That  as  he  had 
said,  he  would  make  a  precedent  if  there  were  none ;  but  it  was 
very  satisfactory  to  find  that  the  question  came  before  Lord 

uu 
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Eldon  [and  Sir  William  Grant]  [It  was]  decided  in  £x  parte 
Riuhforth,  10  Vesey,  420,  and  Butcher  v.  Cik»«Aali;  U  Veaey, 
567.  Those  cases  [were  Mt  decided]  upon  particular  gfoonds 
of  equity  between  the  parties.  In  Ex  parte  Rmkforth  Lord  El- 
don lays  it  down  as  what  he  oooaidera  to  be  the  nde  of  the  Govt, 
that  where  a  surety  gets  rid  of  and  discharges  an  oUigatioD  at  a 
less  sum  than  its  full  amount,  he  cannot,  as  against  his  prmeipal, 
make  himself  a  creditor  Ibr  the  whole  amount  (  but  can  only 
claim  as  against  his  principal  what  he  has  actually  paid  in  dis* 
charge  of  the  common  obligation.  Rttd  r,  NmrHi^  t  Mybe  8t 
Craig,  361,  374^-376. 

MttnhalliDg  ia  If  «  pwty  has  two  funds — not  applying  now  to  assets  partien- 
favour  of  surety,  larly— another  party  having  an  interest  in  one  only,  has  a  right  in 
equity  tocompd  the  former  party  to  resort  to  the  other,  if  this  is 
necessary  for  the  satisfactioQ  of  both.  If  the  Court  did  not  com* 
pel  this,  it  is  dear  that  it  is  purely  matter  of  the  former^s  wtD 
whether  the  latter  shall  be  paid  or  not.  So  in  the  case  of  a  surety; 
it  18  not  by  force  of  the  contract,  but  that  equity,  xxpon  which  it 
is  considered  against  conscience,  that  the  holder  of  the  securities 
should  use  them  to  the  prejudice  of  the  surety ;  and  therefore 
there  ia  nothing  hard  ia  the  act  of  the  Court  placing  the  surety 
exactly  in  the  situation  of  the  creditor.  Aidrkk  ▼.  Cocper^  8 
Vesey,  88!S,  388,  389. 

Appropriatioii  See  Hofford  ▼•  BpfOHf  Precedents  in  Chancery,  178.  See 
madeb*^ria°**  ^*^y^'  Duke  of  AUribarmgh,  «  Maule  &  Selwyn.  18;  Plomer 
dpd*dc^btor!!*'     ▼.  I^^g*  1  Starkie,  153  ;  MarryettU  v.  IVkke,  ft  Starkie,  101. 

You  have  nothing  to  show  what  was  meant  by  the  principal 
when  he  paid  the  money :  there  is  nothing  in  the  shape  of  evi- 
dence as  to  the  animus  solventis ;  the  suirty  too  does  not  appear 
to  have  interfered,  or  known  indeed  of  the  payments  having  been 
made :  if  he  had,  and  there  was  ground  to  believe  that  he  con- 
sidered  the  payments  made  m  exoneration  of  the  debt  for  which 
he  had  given  securities,  the  case  would  be  different.  The  ap- 
propriation made  by  the  creditor  is  therefore  bindiiq^  and  con- 
clusive upon  an  parties.     Amn*  M.  R.  February,  1820. 

If  the  principal  debtor  consents  to  a  particular  appropriadon, 
there  is  an  end  of  all  question :  for  in  general  he  has  an  option 
as  to  which  account  the  payments  shall  he  applied  to :  in  gcnerd  ' 
he  alone  has  an  unfettered  right  in  this  respect,  and  over  which 
the  surety  has  no  controul :  unless  indeed  there  was  an  express 
or  distinct  agreement  entered  mto  at  the  time  of  the  execution  of 
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the  seeiirity.  See  WUSmm  r.  Bawimwn,  10  Moore,  S6ft ;  8.  C. 
3  Bingham,  71^ 

Shaw  V.  Picton,  4  Barnewall  &  Cresswell,  715 ;  S.  C.  7  Dowl- 
iiig&  Ryland,  201. 

Where  the  principal  is  odierwise  indebted  to  the  creditori 
there  is  no  presumption  that  payments,  made  by  the  principal, 
are  to  be  appropriated  in  ease  of  the  debt  to  which  a  surety  is 
liable.  Every  thing  must  depend  upon  the  circumstances  of 
each  case.  If  there  are  no  special  circumstances,  the  creditor 
may  appropriate  the  monies  received  as  he  pleases.  M.  R. 
Anon.  May,  1827. 


In  Lord  Keeper  Coventry's  time  contributions  between  sureties  CoDtribuiioa 

between 
suretiei. 


seem  to  have  been  frequently  enforced.    Peter  v.  Rich,  1  Re-  ^^"^^^ 


ports  in  Chancery,  19 ;  Parkhurslv.  Baihurst,  Tothill,  41 ;  Peier 
V.  Davis,  ibidem ;  Fleetwood  v.  Chamock,  Nelson,  10  ;  S.  C. 
Tothill,  41 ;  Morgan  v.  Seymour ^  1  Reports  in  Chancery,  64. 

Nevertheless  only  a  few  years  before  (11th  James  I.)  the 
Court  of  Common  Pleas  granted  a  prohibition  against  one  surety 
suing  another  for  contribution  in  the  Court  of  Requests,  not 
upon  the  ground  of  that  Court  possessing  no  jurisdiction^  but 
because  if  one  surety  should  have  contribution  against  the  other 
it  would  be  a  great  cause  of  suits. 

Two  men  are  bound  with  I.  S.  as  sureties  in  an  obligation. 
One  of  the  sureties^  viz.  Wormleighton,  was  sued  upon  the  bond, 
and  the  whole  penalty  recovered  against  him.  He  exhibited  an 
English  bill  into  the  Court  of  Requests  against  the  defendant, 
being  the  other  surety,  to  have  contribution ;  and  it  was  moved 
to  the  Court  for  a  prohibition  to  the  Court  of  Requests,  and  the 
same  was  granted ;  because  by  entering  into  the  obligation  it  be- 
came the  debt  of  each  of  them  jointly  and  severally,  and  the 
obligee  had  his  election  to  sue  which  of  them  he  pleased,  and 
take  forth  execution  against  him ;  and  the  Court  said,  that  if 
one  surety  should  have  contribution  against  the  other,  it  would 
be  a  great  cause  of  suits,  and  therefore  the  prohibition  was 
awarded  ;  and  so  it  was  said  it  was  lately  adjudged  and  granted 
in  the  like  case  in  Sir  William  Whorwood's  case.  WormUighton 
and  Hunter^s  case,  Godbold,  249. 

See  Hole  v.  Harrison^  Reports  tempore  Finch,  15,  203 ;  S.  C. 
1  Cases  in  Chancery,  246. 

In  Lawson  v.  Wright^  1  Cox,  275,  Lord  Kenyon  said  it  had 
been  established  ever  since  the  origin  of  Courts  of  Equity,  that 
one  surety  had  a  right  to  call  on  another  for  contribution. 

u  u  2 
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There  is  right  of  contribution  against  other  auretieB  in  equity 
from  the  earliest  times.  Underldtt  r.  Hamood^  10  Vesey,  209, 
226. 

Principle  of  the  Said  by  Chief  Baron  Eyre,  in  Dermg  r.  Lord  WmekeUea^  1 
doctrine.  q^^^  ^^^^  ^^^^  ^y^^  ^^  ^^  ^^^  ^  ^^^  ^^  ^  ^^^^^^  ^^^1^  1^  ^^ 

and  equity,  we  shall  find  that  contribution  is  bottomed  and  fixed 
on  general  principles  of  justice,  and  does  not  spring  fix>m  con- 
tract, though  contract  may  qualify  it. 

The  right  of  a  surety,  to  call  upon  his  co-surety  for  contribu- 
tion, is  properly  enough  stated  as  depending  rather  upon  a 
principle  of  equity  than  upon  contract ;  unless  in  this  sense^ 
that  the  principle  of  equity  being  in  its  operation  established,  m 
contract  may  be  inferred  upon  the  implied  knowledge  of  that 
principle  by  all  persons ;  and  it  must  be,  upon  such  a  ground  of 
implied  assumpsit,  that  Courts  of  law  have  assumed  a  jurisdic- 
tion upon  this  subject.  Craythome  v.  Swinburne^  14  Vesey,  160, 
164. 

The  principle  established  in  the  case  of  Dering  v.  Lord  fPifn* 
eheUea  is  universal,  that  the  right  and  duty  of  contribution  is 
founded  in  doctrines  of  equity ;  it  does  not  depend  upon  con- 
tract. It  would  be  against  equity  for  the  creditor  to  exact  or 
receive  payment  from  one,  and  to  permit,  or  by  his  conduct  to 
cause,  the  other  debtors  to  be  exempt  from  payment.  Stirling 
V.  Forrester^  S  Bligb,  O.  S.  575,  590.     See  also  p.  596. 

It  is  admitted  that  the  doctrine  of  contribution  rests  upon  the 
principle  of  equality.  The  creditor  has  remedies,  which  he 
ought  so  to  use,  that  the  burthen  may  be  equally  borne  by  all 
the  sureties ;  and  if  from  partiality  or  caprice  he  chooses  to 
enforce  his  remedies  against  one  only  of  the  sureties,  the  others 
may  come  into  a  Court  of  Equity  and  have  that  effected  there, 
which,  in  conscience  at  least,  the  creditor  should  have  done. 
Coope  V.  Twynamt  L.  C.  July,  1823. 

Where  toieties  It  makes  no  di£ference  if  the  sureties  are  bound  by  different 
nite'^sira^^'  instruments,  but  for  the  same  principal  and  the  same  engagement, 
menu.  The  sureties  have  a  common  interest  and  a  common  burthen  : 

they  are  joined  by  the  common  end  and  purpose  of  their  several 
obligations,  as  much  as  if  they  were  joined  in  one  instrument, 
with  this  difference  only,  that  the  penalties  will  ascertain  the  pro- 
portion in  which  they  are  to  contribute  ;  whereas  if  they  join  iu 
one  bond  it  must  depend  on  other  circumstances.  Derwg  v. 
Lord  WincheUea,  1  Cox,  318,  322. 
Dering  v.  Lord  WincheUea  has  decided  that  though  one  persod 
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becomes  a  surely  without  the  knowledge  of  another  surety,  that 
circumstance  introduces  no  distinction.  Craythome  v.  Swuibume, 
14  Vesey*  160,  165. 

Lord  Winchelsea's  case  first  decided,  great  doubt  having  before 
prevailed,  that  the  circumstance  that  one  surety  becomes  so  by  a 
separate  instrument,  makes  no  difference  in  the  relation  among 
the  others,     fl^are  v.  Honooodf  14  Vesey,  28, 31. 

In  Coope  V.  Tn^nom,  Turner  8c  Russell,  426, 429,  Lord  Eldon 
said  the  above  case  of  Bering  v.  Lo/rd  Winchehea  was  much 
doubted  in  Westminster  Hall  at  the  time  it  was  decided ;  but  he 
believed  upon  consideration  it  would  be  found  to  be  quite  right. 
See  also  14  Vesey,  169 ;  1  Wilson,  C.  C.  422,  423,  424 ;  and  2 
Swanston,  192. 

The  fact  that  the  liability  arises  on  separate  instruments  affords 
no  distinction  as  to  the  right  of  contribution  between  the  sure- 
ties. Mayhem  v.  Crichett^  2  Swanston,  185, 192,  S.  C. ;  1  Wilson, 
C.  C.  418,  424. 

Where  sureties  are  bound  by  different  instruments  for  the  same 
debt,  due  from  the  same  principal,  the  question  is,  whether  the 
transaction  was  really  a  separate  and  distinct  transaction,  or  the 
same  transaction  split  into  different  parts.  Coope  v.  Twynomi 
Turner  &  Russell,  426. 


Question  as  to  the  author  of  the  loss  having  the  benefit  of  a  Miicellaneoiii 
contribution.    Bering  v.  Lord  WincheUea^  1  Cox,  dl8,dl9.  Caies. 

On  principle  and  analogy,  a  surety  paying  and  seeking  contri- 
bution shall  not  have  interest  from  his  co-surety  upon  the  money 
paid,  or  upon  any  part  of  it,  but  is  only  entitled  to  contribution 
at  any  time  towards  the  sum  actually  paid,  in  the  absence  of  ex- 
press agreement.     Onge  v.  Truelockt  2  MoUoy,  42. 

See  the  case  o£Salkeld  v.  Abbotit  ante,  pages  654—656.  Dennis 
claimed  interest  upon  the  contribution.  The  Court  said  Dennis 
is  entitled  to  the  benefit  of  the  recognizance  to  aid  him  in  reco- 
vering one-half  of  the  money  he  has  paid.  But  how  does  that 
make  a  debt  carry  interest,  which  in  its  own  nature  will  not  do 
so  ?  The  recognizance  remaining  undischarged  at  law,  he  has 
got  the  benefit  of  it  to  the  extent  mentioned,  namely,  to  the  ex- 
tent of  his  recovering  his  simple^  contract  debt  by  its  means. 
The  recognizance  does  not  convert  a  simple  contract  debt  into  a 
specialty^debt ;  nor  does  the  party  become  a  specialty  creditor. 
He  is  only  allowed  to  stand  in  the  place  of  a  specialty  creditor 
to  recover  the  amount  of  his  simple  contract  debt.    The  debt 
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being  a  debt,  whfch  did  not  at  flnt  bear  intereat,  interest 

be  given  by  operation  of  law.    SalkM  t.  Abbott^  I  Hayea  fr 

Jones,  110. 

Three  sureties  and  one  dead  insolvent,  but  his  exeeator  never- 
tbeless  a  necessary  party  to  suit  between  the  other  two  for  con* 
tribution.     Hole  v.  Harrison^  Reports  tempore  Finch,  15. 

Lord  Hardwick  would  have  held  otherwise.  See  Madug  v. 
JackiOHt  3  Atkyns,  406. 

See  also  Angerstem  v.  Clark,  ft  Dickens,  798,  and  CocUum  v« 
Thompson,  16  Vesey,  921,  926. 

Bill  for  payment  by  creditor  against  surety :  principal,  released 
with  consent  of  surety,  held  to  be  a  necessary  party.  Broo^  v« 
Stuart,  1  Beavan,  512. 

Bill  by  executors  of  surety,  who  had  paid  the  debt,  against  the 
co-surety  for  a  contribution :  the  principal  being  also  a  defendant, 
it  is  not  necessary  to  prove  his  insolvency.  The  decree  directed 
payment  by  the  principal  to  the  co-surety  of  what  the  latter 
should  pay  to  the  plaintiffs.  Lawson  v.  Wright,  1  Cox,  275 ;  see 
also  Derifig  v.  Lord  fFtnchehea,  ibidem,  918,  929. 

As  to  proof  of  insolvency  of  principal  or  co-surety  in  action 
for  contribution,  see  Cotoell  v.  Edwards,  2  Bosanquet  8c  Puller, 
268. 

Action  of  contribution.  Points  as  to  what  to  be  recovered, 
and  what  to  be  taken  in  reduction.  Knight  v.  Hvghes,  9  Car- 
rington  &  Payne,  467 ;  S.C.I  Moody  &  Malkin,  247. 

Contribution.  Security  given  by  one  of  the  sureties  for  pay- 
ment of  an  annuity,  and  that  surety  afterwards  becomes  the  owner 
of  the  annuity.  Browne  v.  Lee,  9  Dowling  &  Ryland,  700 ;  S.  C 
6  Barnewall  8c  Creswell,  689. 

Surety  may  pro«  Whether  the  doctrine  of  contribution  between  sureties  stands 
tribution  be  H-  "P®"  contract,  or  a  principle  of  equity,  it  is  clear,  that  a  party 
mited.oraltoge-  niay  take  care  by  his  engagement  that  he  shall  be  bound  only  to 
ther  excluded.  ^  certain  extent  (a).  Cratfthome  y.Smnhurne,  14  Vesey,  160, 
169. 
It  must  be  admitted  that  if  one  surety  can  provide  that  ano- 

(a)  Such  was  the  law  of  England  more  than  six  hundred 
years  ago.  "  Tenentur  autem  plegii  si  plures  fuerint,  singuli  in 
totum,  nisi  aliter  convenerit  quando  se  plegios  inde  fecerunt,  et 
ad  inde  satisfaciendum  simul  sunt  distringendi.  Ita  quod  si 
plures  dati  fuerint  plegii,  et  aliquis  vel  aliqui  eorum  non  habeant 
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ther  shall  have  no  denMmd  againti  him  for  a  moiat j  of  the  debt, 
but  only  for  some  smaller  portion,  he  may  also  contract  that  the 
other  shall  have  no  demand  whatsoever  against  him.  Ibidem, 
165. 

In  Swam  r^lFallt  1  Reports  in  Chancery,  80,  the  engagement 
being  to  pay  in  thirds,  that  contract  was  held  to  take  the  sure- 
tits  out  of  the  principle,  that  would  have  required  a  moiety. 
See  14  Vesey,  170. 

Principal  and  two  sureties  in  a  bond;  and  afterwards  a  fourth 
person  becomes  bound  to  the  obligee,  that  if  the  other  three  did 
not  pay,  he  would.  One  of  the  two  sureties  having  paid  the 
money,  Sir  John  Trevor  seemed  to  think  the  fourth  person  must 
contribute.  Cooke  v.  — ,  2  Freeman,  97.  But  see  14  Vesey, 
166,  167. 

In  Dermg  v.  Lord  IVinckekea^  1  Cox,  318,  and  2  Bosanquet 
&  Puller,  270,  it  was  admitted,  that  liOrd  Winchelsea,  though 
liable  as  a  surety,  had  by  contract  withdrawn  himself  from  any 
liability,  by  virtue  of  which  he  should  be  charged  beyond  a  cer- 
tain amount.    See  14  Vesey,  170. 

Competency  of  surety  to  stipulate,  that  he  shall  be  discharged 
from  all  future  liability,  after  a  specified  time  after  notice  given. 
See  Cahtrt  v.  Gordoi^t  6  Manning  &  Ryland,  \%4ii  Gordon  v. 
Cohort,  %  Simons,  UZ ;  S.  C.  4  Russell,  681 ;  Hough  v.  Warr^ 
1  Carrington  &  Payne,  151. 

Parol  evidence  admissible  to  show  that  one  surety  was  such  Miscellaneoiu 
only  in  default  of  payment  by  another  surety.    Craythomc  v.  casei. 
Smnkumt,  14  Vesey,  160. 

It  is  not  necessary  that  an  undertaking  to  indemnify  a  co- 
surety should  be  in  writing.  Tkomao  v.  Cooke,  8  Manning  & 
Ryland,  444.    S.  C.  8  Bamewall  &  Cresswell,  728, 

Where  one  surety  has  been  induced  to  become  such  surety  at 
the  instance  of  the  other,  though  he  thereby  renders  himself 
liable  to  the  person  to  whom  the  security  is  given,  there  is  no 
pretence  for  saying,  that  he  shall  be  liable  to  be  called  upon  by 


unde  reddere  possunt,  ipsum  onus  acquietanciae  ad  caeteros, 
vel  in  totum,  vel  in  quantum  ipsi  defecerint,  spectabit.  Verum 
si  de  debitore  aliquo  plegiando,  plegii  pro  certis  partibus  dati 
fuerint;  quioquid  de  quibusdam  eorum  plegiorum  contigerit, 
reliqtti  non  nisi  pro  partibus  suis  inde  respondere  cogentur." — 
OUuniUe,  lib.  10,  c.  5. 
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the  person,  at  whose  request  he  entered  into  the  security.  Twmtr 
v.  Davies,  ft  Espinasse,  478. 


Said  that  for- 
merly conlribu* 
tion  between 
lureticA  not 
compellable  at 
cororooQ  law. 
Custom^of  LoD- 
doD. 


Formerly  there  lay  no  action  for  contribution  between  co- 
sureties. *'  Fleetwood,  Serjeant  et  Recorder  de  Londres.  mova, 
que  lou  un  custome  fuit  en  Londres,  que  si  plusieurs  sont  ob- 
liges en  un  obligacion  come  suerties,  si  le  principal  faile  de  pay- 
menty  issint  que  un  des  suerties  soit  sue  sur  TobUgacion,  que  ii 
avera  breve  de  contributione  facienda  yers  I'auters  suerties.  Et  il 
dit  que  tiel  breve  fuit  port  en  Londres,  et  est  ore  remove  en  Bank, 
et  pria  que  les  justices  voilont  remaunder  ceo  en  Londres,  car  le 
Common  Pleas  ne  poit  faire  droit  sur  le  dit  custom :  et  les  jus- 
tices granteront  lui  son  request"— F.  Moore,  1S6. 

Offley  and  Johnson  were  bound  as  sureties  witli  one  A.  to  B., 
who  recovered  against  Johnson  in  London,  and  had  execution 
against  him ;  and  now  Johnson  sued  Offley  to  have  of  him  con- 
tribution to  the  said  execution,  ut  uterque  eorum  oneretur  pro 
rata,  according  to  the  custom  of  London.  Offley  removed  the 
cause  by  privilege  into  the  Queen's  Bench,  whereupon  came 
Johnson  and  prayed  a  procedendo;  and  because  upon  this 
matter  no  action  lieth  by  the  course  of  the  common  law,  but  only 
by  custom  in  such  city,  the  cause  was  remanded ;  for  otherwise 
the  plaintiff  should  be  without  remedy.  Qfiejf  and  Jobuon's  tme^ 
%  Leonard,  166. 

See  Laytr  v.  NeUon,  1  Vernon,  456. 

In  Rastell's  Collection  of  Entries,  160,  the  above  custom  is 
thus  stated :  <'  Ed  quod  secundum  consuetudinem  civitatis  L. 
a  tempore  cujus  contrarium  memorii  hominum  non  existit,  in 
civitate  predict^  usitatum  et  approbatum,  si  duo,  tres  vel  plures, 
sunt  obligati,  infra  civitatem  predictam,  per  unam  obligationem  de 
debito,  et  quilibet  eorum  insolidus,  et  unus  eorum  solverit  totale 
debitum  tantum,  vel  totale  debitum  sit  recuperatum  versus  unum 
de  obligatis  tantum,  tunc  ille,  qui  sic  solverit  totale  debitum,  vel 
qui  sic  est  condemnatus,  potest  prosequi  versus  alium  vel  alios 
secum  in  eddem  obligatione  obligates,  per  actionem  debiti,  con- 
junctim,  vel  divisim,  ad  contributionem,  sic  quod  quilibet  eorum 
solvat  pro  rat&  su&  secundum  consuetudinem  dictae  civitatis." 


Proportion 
which  surety 
may  recover  in 
assumpsit. 


Although  it  may  now  perhaps  be  found  too  late  to  hold  that 
one  of  several  securities  in  a  bond,  having  paid  it,  cannot  main* 
tain  an  action  of  indebitatus  assumpsit  against  one  of  the  other 
sureties  for  contribution,  yet  at  all  events  he  shall  not  be  en- 
titled to  recover  at  law  more  than  an  aliquot  part  of  the  whole 
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sum  paid,  regard  being  had  to  the  number  of  co-sureties.  Cowell 
y.  EdwardSf  2  Bosanquet  &  Puller,  268. 

In  Brome  v.  Lee,  6  Bamewall  &  Cresswell,  689,  697,  Mr.  Jus- 
tice Bayley  said  that  in  equity  indeed,  where  one  of  three  sureties 
had  paid  a  sum  of  money^  it  was  held  that  he  was  entitled  to 
recover  one  moiety  from  another  of  the  co-sureties,  the  third 
having  become  insolvent ;  but  he  thought  that  at  law  one  of  three 
co-sureties  could  only  recover  against  any  one  of  the  others  an 
aliquot  proportion  of  the  money  paid,  regard  being  had  to  the 
number  of  sureties.    See  S.  C.  9  Dowling  &  Ryland,  701. 

It  is  now  held  that  a  surety  having  paid,  may  maintain  an  ac- 
tion against  each  co-surety  for  a  proportion.  Ware  v.  Horxoood, 
14  Vesey,  28,  84. 

The  jurisdiction  assumed  by  Courts  of  Law  in  modern  times 
is  convenient  enough  in  a  case  simple  and  uncomplicated ;  but 
attended  with  great  difficulties  where  the  sureties  are  numerous; 
especially  since  it  has  been  held  that  separate  actions  may  be 
brought  against  the  different  sureties  for  their  respective  quotas 
and  proportions.  It  is  easy  to  foresee  the  multiplicity  of  suits  to 
which  that  leads.    Craythome  v.  Smnbume,  14  Vesey,  160,  164. 

One  species  of  equitable  actions,  which  have  sprung  up  within 
the  recollection  of  some  of  the  present  practitioners  of  West- 
minster Hall,  are  actions  of  assumpsit  founded  upon  transactions 
between  principal  and  sureties :  but  the  procedure  of  the  Courts 
of  Common  Law  is  very  imperfectly  adapted  to  administer  full 
justice  except  in  cases  where  the  circumstances  are  extremely 
plain.    Anon.  V.  C.  July,  1 824. 

It  was  not  until  very  modern  times  that  the  surety  could  bring  when  indebt- 
indebitatus  assumpsit  even  against  the  principal.     In  Touuaint  utui  ammpsit 
V.  Martinnamty  2  Term  Reports,  100,^104,  105,  Mr.  Justice  gmty  asahiit 
Ashhurst  having  said  that  there  was  no  doubt  that  wherever  a  principal, 
person  gives  a  security  by  way  of  indemnity  for  another,  and 
pays  the  money,  the  law  raises  an  assumpsit :  Mr.  Justice  Buller 
observed,  that  in  ancient  times  no  action  could  be  maintained  at 
law  where  a  surety  had  paid  the  debt  of  his  principal :  and  the 
first  case  of  the  kind  in  which  the  plaintiff  succeeded,  was  before 
Mr.  Justice  Gould  at  Dorchester,  which  was  decided  on  equit- 
able grounds  (a). 

{a)  This  is  not  correct.  There  have  been  two  judges  of  the  name 
of  Gould,  the  one  in  the  reigns  of  William  the  Third  and  Anne, 
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Lord  Kenyon  said  in  Exatt  ▼.  Partridge,  8  Term  Reportt»  90Bf 
SIO,  he  admitted  that  where  one  person  is  suretj  for  another 
and  compellahle  to  pay  the  whole  debt^  and  he  is  called  npon  to 
pay,  it  is  money  paid  to  the  use  of  the  principal  debtor,  and  may 


the  other  in  the  reign  of  George  the  Hiird.  The  last  came  to  the 
Bench  in  the  year  1761  ;  he  was  first  a  Baron  of  the  Excfaeqnert 
and  soon  afler  a  judge  of  the  Common  Pleas.  It  must  be  to  him 
that  Mr.  Justice  BuUer  alluded.  The  ensuing  extract  shows,  that 
the  surety  had  succeeded  in  recovering  at  law  from  the  principal 
before  the  time  of  Mr.  Justice  Grould.— If  a  person  has  laid  out 
or  expended  his  money  for  the  use  of  another  at  his  request,  the 
law  implies  a  promise  of  repayment,  and  an  action  will  lie  on  this 
assumpsit.  As  where  a  surety  has  paid  a  debt,  for  which  he  had 
joined  another  in  a  bond,  it  was  held  that  he  could  maintain  thia 
action  against  the  principal,  it  being  money  paid  to  his  uae* 
Decker  ▼.  Pope,  Trinity  Sittings,  1757,  Lord  Mansfield;  Impey's 
Modem  Pleader,  189.  Decker  v.  Pope  is  also  in  Espinaase's 
Digest  of  the  Law  of  Nisi  Prius,  vol.  i.  p.  95,  edition  of  1798; 
the  author  is  not  aware  whether  it  is  to  be  found  in  the  editions 
of  1789  and  1798.  Impey's  work  was  published  in  1794.  See 
the  same  case  more  fully  stated  by  Mr.  Selwyn,  from  a  MS. 
note  in  his  possession,  Law  of  Niai  Prius,  yol.  i.  p.  77,  Eighth 
Edition. 

There  is  a  case  too,  twenty-six  years  earlier,  which  seema  to 
have  escaped  our  text  writers. 

A.  bad  recovered  in  the  Court  of  Lynn  against  another,  and 
when  he  was  going  to  take  out  execution,  the  defendant  there 
offered  to  give  him  a  note  for  the  money,  and  to  get  one  to  join 
in  it  as  security  with  him,  which  was  done  accordingly.  After 
this,  the  plaintiff*  in  the  former  action  commenced  another  action 
against  the  security  and  recovered ;  upon  which  the  security  paid 
the  money  and  now  brought  his  action  against  the  principal  for 
so  much  money  laid  out  to  his  use.  This  matter  appearing  at 
the  trial,  the  defendant's  counsel  excepted  that  the  action  would 
not  lie ;  but  Lord  Raymond,  who  sat  as  Judge  of  Assise  here, 
was  of  opinion  that  it  would.  Accordingly  the  plaintiff"  proceeded 
in  his  evidence.    Morrice  v.  Redvyn,  %  Barnardiston,  K.  B.  %Q, 

The  books  contain  earlier  cases  in  which  assumpsit  has  been 
maintained  by  a  surety  against  the  principal  debtor :  but  there 
is  no  doubt  that  in  those  cases  there  was  evidence  of  an  actual 
promise. 
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be  recovered  in  an  action  against  him  for  money  paid,  even  though 
the  surety  did  not  pay  the  debt  by  the  desire  of  the  principal. 

In  Stirling  ▼.  Forraier,  S  Bligh,  O.  S.  575,  590,  Lord  Eldon, 
referring  to  the  case  of  Exall  r.  Partridge,  said  that  the  case  be- 
fore Lord  Kenyon  was  material.  Formerly  it  was  thought  that 
the  remedy  was  only  in  equity ;  but  in  that  case  it  was  held,  that 
if  one  in  the  nature  of  surety  paid  a  debt,  he  might  bring  an  ac- 
tion against  the  parties  liable  for  the  debt ;  and  until  he  became 
acquainted  with  that  case,  he  thought  the  remedy  must  be  in 
equity. 

It  is  difficult,  however,  to  believe  that  our  old  common  law  Question  ai  to 
did  not  afford  some  remedy  to  the  surety,  who  might  have  been  common  law  re- 
compelled  to  pay  the  debt  of  his  principal.  against  principal 

In  the  Great  Charter  there  is  this  clause:  "Si  capitalis  debitor  inMcianttimw, 
defecerit  in  solutione  debiti,  non  habens  unde  solvat,  aut  reddere 
noluerit  cum  possit,  plegii  de  debito  respondeant,  et  si  voluerint, 
habeant  terras  et  redditus  debitoris,  quousque  sit  eis  satisfactum 
de  debito,  quod  ante  pro  eo  solverunt,  nisi  capitalis  debitor  mon- 
straverit  se  inde  esse  quietum  versus  eosdem  plegios." 

If  this  clause  be  considered  as  applicable  only  to  crown 
debtors,  it  must  be  regarded  as  placing  the  sureties  of  such 
debtors  on  the  same  footing  as  sureties  of  ordinary  debtors. 

GianvUle  (lib.  10,  cap.  5)  had  before  written,  "  Soluto  vero  eo, 
quod  debetur,  ab  ipsis  plegiis,  recuperare  inde  poterint  ad  prin- 
cipalem  debicorem,  si  postea  habuerit  unde  eis  satisfacere  possit, 
per  principale  placitum  de  debitis." 

"  Sed  si  capitalis  debitor  defecerit,"  &c.,  "  plegii  tunc  respon- 
deant de  debito :  et  habeant  si  voluerint  terram  debitoris,  &c." 
"  £t  si  fortd  contingat,  quod  plegii,  ob  defectum  debitoris,  debitum 
solverint  creditor!,  vel  aliter  dampnum  incurrant,  tunc  consulitur 
eis  per  hoc  breve :  Preecipimus  tibi  quod  justicies  A.  qudd  juste 
&c.  acquietet  B.  de  centum  solidis  unde  posuit  eum  plegium  versus 
C.  et  nondum  eum  acquietavit,  ut  dicit,  sicut  rationabiliter  mon- 
strare  poterit,  quod  eum  acquietare  debeat.'*     FUta,  lib.  2,  c.  63. 

"  Les  plegges  soient  en  la  mercy,  et  eux  eyent  lour  recover 
vers  ceux,  que  ils  plevirent,  de  ceo  que  eux  ne  les  acquitent  de 
plegage,  sicome  ils  faire  deyvent."  **  Le  plegge  eyt  sa  accion  et 
son  recover  vers  le  principal  dettour."    Britton^  cap.  28. 

Some  have  said  that  the  writ  de  plegiis  acquietandis  was  Writ  de  plegiis 
grounded  on  Magna  Charta :  but  the  writer  is  disposed  to  think  acquietandis. 
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that  it  was  given  by  the  common  law.  The  writ,  almost  in  the 
very  same  words,  is  contained  mGiamllct  lib.  10,  cap.  4,  althongfa 
it  is  there  introduced  as  the  writ  by  which  recourse  was  to  be 
had  against  the  sureties  in  case  the  principal  should  be  insufficient. 
^  PrsBcipe  N.  quod  juste  et  sine  dilatione  acquietet  R.  de  centum 
marcis  versiis  N.  unde  eum  aplegiavit  ut  dicit,  et  unde  queritor 
quod  eum  non  acquietavit"  (a).  By  that  writ,  deplegiis  acquie- 
tandis,  where  a  man  became  pledge  or  surety  for  another  to  pay 
a  certain  sum  of  money  at  a  certain  day,  if  the  party  did  not  pay 
it  at  the  day,  then  if  he,  who  became  surety,  was  compelled  to 
pay  the  money,  he  had  the  writ  against  him,  who  ought  to  have 
paid  the  same.    See  FUto,  lib.  2,  cap.  6S  (6). 

That  writ  be-  But  whatever  may  have  been  the  origin  of  the  writ  de  plegiis 

comet  of  DO        acquietandis,  it  had  in  the  reign  of  Elizabeth  ceased  to  be  of  any 

geoera  n   i  y     g^j^^^^]  utility.   With  the  view  of  avoiding  the  necessity  imposed 

by  the  Great  Charta  of  "  discussing  "  the  principal  debtor  before 

taking  proceedings  against  the  surety  (c),  it  had  been  usual  in 

the  bond  to  describe  both  obligors  as  proper  debtors,  and  not  to 


(a)  The  form  of  the  writ  in  the  Common  Pleas,  contained  in 
the  New  Natura  Brevium,  is  in  these  words,  **  Precipe  A.  quod 
juste  &c.  acquietet  B.  de  centum  marcis,  unde  posuit  se  in  plegiis 
versiis  C.  et  eum  nondum  acquietavit  ut  dicit,  &c.,  et  nisi,  &c" 

(b)  Examples  of  this  writ  being  brought  may  be  seen  Year 
Book,  43  Ed.  9, 1 .  *<  Dette— de  pledgiis  acquietandis,  &c."  Ibid. 
43  Ed.  3, 11 ;  and  48  Ed.  3,  29 ;  also  Coxe  v.  Tkomes,  Dyer,  257, 
and  Coke's  Entries^  434. 

(c)  "  Nee  plegii  ipsius  debitoris  distringantur,  quamdiu  ipse 
capitalis  debitor  sufficiat  ad  solutionem  ipsius  debiti."  Magna 
Charta,  c.  8.  See  Fleta,  lib.  2,  cap.  63.  '<  Vous  auries  porte 
votre  brev  adeprimes  vers  les  principals,  et  apres  per  non  suffi- 
ciency de  eux  vous  purres  avoir  cest  brev  vers  les  pleges." 
Year  Book,  39  Ed.  3,  9. 

The  surety  had  not  this  advantage,  where  he  bound  himself  in 
covenant  The  objection  was  taken.  Year  Book,  29  Ed.  3,  32, 
that  the  obligee  "  n'ad  pas  count  que  le  principal  n'est  pas  suffi- 
cient." It  was  answered,  **  Soit  il  sufficient,  ou  non,  depuis  qu'il 
ad  mys  avant  vostre  fait  prouyant  que  vous  luy  fistes  covenant,  il 
est  raison  que  vous  respondres.**  See  also  Year  Book,  40  Ed.  3, 5, 
and  Lord  Hale's  note,  Fitzherbert,  Nat.  Brev.  137,  part  of  which 
however  is  not  very  mtelligible. 
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distiuguish  one  as  being  surety  for  the  other  (cQ,  and  in  the  22nd 
year  of  Elizabeth  it  was  determined  that  the  above  writ  did  not 
lie  without  express  naming  of  surety  or  fidejussor  in  the  writing. 
Dyer,  370  a  (e). 


(d)  At  the  common  law,  if  a  man  were  surety  for  another's 
debt,  he  was  chargeable  if  the  debtor  failed  in  payment ;  but 
Magna  Charta,  cap.  8,  orders  that  the  pledges  shall  not  be 
distrained,  if  the  principal  debtor  be  sufficient  to  pay.  This 
grew  troublesome  to  the  creditor,  and  therefore  it  fell  in  use  that 
the  pledge  should  be  bound  as  principal ;  and  so  by  the  common 
law  he  is  chargeable  notwithstanding  the  sufficiency  of  the  prin- 
cipal.    Gary,  12. 

(e)  Even  in  BrUttnCs  days,  not  long  after  the  passing  of  the 
Great  Charter,  it  seems  to  have  been  usual  so  to  frame  the  secu- 
rity that  the  creditor  might  proceed  at  once  against  the  surety. 
After  stating,  (cap.  28),  "  Si  la  dette  soit  demaunde  devers  le  de- 
fendaunt  comme  vers  plegge,  et  il  demaunde  jugement  si  il  devye 
de  la  dette  respondre  taunt  come  le  principal  dettour  suffist,  soit 
allowe  la  exception  al  defendaunt  si  la  cause  soit  vereye,*'  Brii' 
ton  proceeds  thus,  "  Mes  si  le  principal  dettour  et  les  plegges 
soient  obliges  chescun  pur  le  tout  severralment,  adonque  ne  soit 
mye  la  excepcion  allowable,  mes  soit  juge  pur  le  pleyntyfe." 

Independently  of  the  above  decision  in  Dyer,  another  circum- 
stance may  be  mentioned  as  greatly  circumscribing  the  useful- 
ness of  the  writ  de  plegiis  acquietandis.  Eminent  lawyers  have 
thought  that  the  writ  lay  although  the  surety  had  no  specialty  to 
show  his  liability  to  the  debt  he  had  paid.  That  may  have  been 
so  in  the  reign  of  Henry  2.  Consider  GlanviUet  lib.  10,  cap.  5, 
and  cap.  12  ;  but  in  later  times  the  decisions  seem  to  have  been 
the  other  way.  Fitzherbert  indeed  says  (Natura  Brevium,  187), 
that  it  seemed  reasonable  that  the  writ  should  be  maintainable, 
although  the  surety  had  not  any  specialty :  and  he  cites  the  Year 
Boohy  48  Ed.  S,  11,  in  proof  that  it  had  been  adjudged  that  the 
writ  lay  without  any  specialty.  But,  as  the  marginal  note  of  Sir 
Wadham  Windham  intimates,  it  was  merely  there  alleged  that  the 
custom  of  London  was  such ;  **  Tusage  de  Londres  est,  que  si 
home  devient  pledge  pur  un  auter,  soit  il  sans  fiiit,  il  avera  reco- 
very vers  luy  :"  and  it  was  expressly  laid  down,  *'  eel  action  est  al 
comen  ley  et  per  la  comen  ley  le  pledge  ne  ust  estre  charge  sans 
fait."   See  also  Brooke's  Abridgement^  Pledges  etpleg.  acquietan- 
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Sdll  it  is  rabmitted  that  a  surety  in  die  curcmnstaneei  aCated 
was  never  remedikss  at  the  oommon  law ;  and  that  alduNigh  as 


dis,  33.  So  in  Year  Book,  48  Ed.  3, 29,  it  was  said  with  reference 
to  the  writ  in  question^  ''  Ceo  action  n'est  pas  maintenable  sans 
especialty ;"  and  there  seems  reason  to  believe  the  kw  so  con- 
tinued. There  are  two  actions  founded  on  this  writ,  of  which  the 
pleadings  are  given  in  Coke's  Entries,  pages  434,  and  the  surety 
counts,  in  the  one  on  a  recognisance,  and  in  the  other  on  a  bond. 
A  declaration  in  this  action  contained  in  the  Novse  Narrationes, 
fol.  34  b,  leaves  it  m  doubt  what  was  to  be  the  kind  of  proof  (a). 


(a)  There  is  another  inaccuracy  in  Fitzherbert  similar  to  that 
above  mentioned,  page  667.  The  venerable  judge  says  (Nat. 
Brev.  IZ2)  a  man  shall  have  an  action  of  debt  against  him, 
who  becoroeth  pledge  for  another,  upon  his  promise  to  pay  the 
money,  without  any  writing  made  thereof,  and  he  refers  to  his 
subsequent  title  de  pleg.  acquietand.  and  43  Ed.  3.  But  Sir 
Wadham  Windham  remarks,  if  a  man  become  debtor  for  another 
by  wordy  it  shall  not  make  him  debtor,  if  not  by  the  custom  of 
London.  In  the  Year  Booky  43  Ed.  3,  11,  the  action  was  debt 
de  pleg.  acquiet.  and  consequently  by,  and  not  against,  the  surety. 
It  is  true  in  the  Year  Book,  1  Ed.  4,  6,  it  is  erroneously  said  by 
counsel  that  the  action  was  one  against  the  sureties ;  but  the 
remainder  of  the  statement  is  at  variance  with  that  in  the  Natura 
Brevium— -^  la  (43  Ed.  3,  11)  fuit  un  action  de  dette  porte 
envers  plegges,  et  pur  ce  que  il  n'ava  especialty  pour  prouver  eux 
pleges,  laction  ne  fuit  maintenable,  &c/'  The  authorities  in  die 
Tear  Books  are  as  little  uniform  on  this  point  as  on  many  others 
— **  nota  per  opinion  de  tout  le  court  que  home  navera  breve  de 
dett  vers  un  plegge  sans  monstre  fait,  coment  il  devient  plegge." 
Sit  Ed.  3.  litzherherfi  Abridgement^  Monstrauns  de  fayts,  179. 
But  in  a  case,  34  Ed.  S,  FUzkerbert*s  Abridgement,  Ley,  82,  the 
Prince  of  Wales  brought  action  of  debt  against  the  surety  for  a 
sum  found  due  from  the  bailiff  of  his  manor  upon  an  account 
taken  before  auditors :  and  as  the  question  was  whether  the  de- 
fendant should  be  admitted  to  wage  his  law,  there  could  be  no 
specialty.  In  an  earlier  case.  Year  Book,  7  Ed.  2,  242,  the 
action  seems  to  have  been  considered  maintainable  without  deed. 
**  Un  brief  de  dette  fuit  porte  vers  un  come  vers  plege :  le  de- 
mandant mist  avant  fait,  que  voleit  que  un  A.  se  avoit  oblige  al 
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yet  he  had  not  assumpsit,  unless  he  codM  prove  an  express  po- 
nise,  he  had  the  action  out  of  which  assumpsit  arose,  trespass 
on  the  case. 


demandant,  et  ad  roajorem  hujus  rei  securitatem  invenit,  &c. 
Puis  un  autre  jour  weyva  la  partie  demandant  son  fait  et  tendist 
suit,  &c." 

But  an  action  of  debt,  in  respect  of  the  debt  of  another,  would 
not  lie  against  a  man,  as  principal  debtor,  in  the  absence  of  any 
specialty  proving  the  matter.  "  Fencot  counte  en  un  briefe  de 
dette,  que  un  home  avoit  aprompt  de  luy  C.  s.  a  paier  k  certain 
jour,  a  quel  jour  il  ne  paya  pas :  per  que  le  defendaunt  vient,  et 
nous  pria,  que  il  luy  voile  prendre  come  dettour,  et  pria  de  luy 
graunter  jour  tanque  al  Saint  Michael  prochein,  et  il  luy  paie- 
roit  adonque ;  et  issint  devient  il  principal  dettour,  et  monstra, 
&c.,  et  sur  ceo  il  mist  avant  sa  taile  del  summe  enseale  per  son 
scale,  et  per  ceo  que  il  y  avoit  nul  especialtie  provant  cest  chose, 
agree  fuit  que  il  ne  prent  riens,  &c.*'  Year  Book,  44  Ed.  3, 
21.  See  also  Year  Book,  1  Ed,  4,  6.  **  Un  home  port  breve 
de  det  vers  un  auter,  et  counta  per  Strange  come  tiel  jour  an 
et  lieu  il  aver  recover  det  de  lo  1.  en  TEschequer  notre  Seigneur 
le  Roy  a  Westminster  vers  un  T.  et  le  defendaunt  vient  a  luy 
en  mesme  TEschequer,  et  dit  al  plaintiff  s*il  voile  releaser  exe- 
cution vers  mesme  cestui  T.  que  adonques  il  deviendra  dettor  a 
luy  de  mesmes  les  10  1.  per  force  de  quel  parlance  il  releasa  al 
T.  Texecution,  que  est  de  record,  et  issint  il  est  venus  dettor  a 
nous,  &c.  Westbury. — Vous  veies  bien  coment  il  ad  monstre 
coment  s'il  vouder  releaser  Texecution  al  dit  T.  que  adonques  il 
deviendra  dettor,  lequel  n'est  pas  sufficient  matter  en  ley  de  luy 
charger,  &c.  Cokaine  [J.  C.  P.]->A  ma  entent  le  matter  n*est 
my  sufficient."  Year  Book,  9  Hen.  5,  14.  "  Si  jeo  porte  brief 
de  debt  envers  un  auter,  et  jeo  declare  parcelle  sur  un  obligation, 
et  del  remainder  coment  il  devint  debtor  pur  un  auter,  si  jeo  ne 
monstre  my  le  fait  de  ceo,  mon  count  abatra  en  tout."  Year 
Book,  10  Hen.  6,  5. 

In  the  first  half  of  the  16th  century,  rights  of  the  above  nature 
were  enforced  by  the  action  of  assumpsit,  then  come  into  very 
general  use,  and  on  which  a  specialty  was  inadmissible,  and  a 
simple  writing  was  not  requisite ;  but  an  actual  promise  must 
have  been  shown.  The  abuse  of  this  action  in  rendering  men 
liable  to  the  debts  of  others  upon  some  loose  conversation  gave 
occasion  to  a  well  known  provision  in  the  Statute  of  Frauds. 
"  En  Bank  le  Roy  un  Jordan  porte  Breve  sur  son  cas ;  et  recita 
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In  Wtffingian  v.  Sparks,  2  Vesey,  senior,  569,  570,  it  was  said 
by  Sir  Thomas  Clarke  that  though  it  might  be  a  doubt  whether 


in  le  breve,  que  Tou  le  plaintiff  avoit  un  Tatam  in  execution  in 
le  counter  pur  certain  dette  recovere  vers  luy,  que  le  defendaunt 
assumpsit  super  se  al  plaintiff,  que  si  le  dit  plaintiff  dischargea  le 
dit  Tatam  de  execution,  il  vouloit  paier  le  det  al  plaintiff  a  tiel  jour, 
si  le  dit  Tatam  ne  paia  a  luy  devant :  et  montre  coment  il  dis- 
charge le  dit  Tatam  dexecution,  et  que  le  dit  Tatam  ne  paia 
devant  le  jour.  Le  defendant  traversa  Tassumption,  et  sur  ceo 
ils  furent  h  issue  :  et  al  nisi  prius  in  London  le  plaintif  done  in 
evidence  que  le  defendant  vient  al  femme  le  plaintif,  le  plaintif 
estant  absent,  et  assumpsit  super  se  al  femme,  que  si  le  plaintif 
son  baron  vouloit  discharger  le  dit  Tatam  del  execution,  il  vou- 
loit paier  le  dette  k  tiel  jour  al  baron,  si  Tatam  ne  paia  devant ; 
puis  le  dit  plaintif  vient  ^  son  huis,  et  sa  femme  montra  a  luy,  et 
il  agrea  al  assumpcion,  et  sur  ceo  dischargea  le  dit  Tatam  dexe- 
cution. Le  plaintif  avoit  jugement  de  recoverer."  Year  Bookf 
27  Hen.  8,  24. 

Before  this  it  had  been  determined,  that  an  action  on  the  case 
might  be  sustained  against  the  executors  of  a  surety.  "  £n 
Banc  le  Roy  on  porte  accion  sur  cas  envers  2  executors  a  un 
J.  S.  et  counta  que  un  J.  N.  vient  al  meason  del  plaintif  pour 
acheter  certain  biens,  et  le  dit  J.  S.  le  testateur  vient  avec  luy, 
et  quand  le  dit  J.  N.  avoit  les  biens,  le  plaintif  dit  a  luy  que  il 
fuit  in  doubte  pur  le  paiement,  et  le  dit  J.  S.  le  testator  dit  a  luy, 
sil  ne  paie  a  vous,  jeo  vous  paierai.  Sur  quel  promese  le  plaintif 
delivre  les  biens  k  le  dit  J.  N.  et  puis  le  dit  J.  N.  devint  nient 
able  de  paier  le  plaintif,  et  puis  le  dit  J.  S.  devy :  et  le  plaintif 
surmit  que  il  ad  lesse  assets  a  ses  executors  pour  paier  touts 
dettes  et  touts  legaces,  et  de  luy  contenter  auxy.  La  matter 
fuit,  si  il  aura  cest  accion  vers  les  executors  ou  nemy.  £t  fuit 
adjuge  per  tons  les  justices  que  il  recovere  per  cest  accion  pur 
deux  causes ;  une  pur  ceo  que  il  n'ad  autre  remedy  al  comon 
law,  mes  per  test  accion :  Tautre,  pur  ceo  que  le  plaintif  sur  le 
promesse  del  testator  avoit  delivere  les  biens,  et  n'est  reason  que 
sa  ame  sera  in  jeopardy  (a)  sil  avoit  suffisant  pur  luy  contenter. 


(a)  This  will  bring  to  the  reader's  mind  a  dictum  of  a  chan« 
cellor  of  modern  times. 
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or  no  a  general  indebitatus  assumpsit  would  lie  upon  the  implied 
contract  for  the  surety,  who  had  paid  the  bond,  to  recover  the 
money  back  again  from  the  principal,  there  was  no  doubt  but 
that  independent  of  that  question,  a  special  action  upon  the  case 
must  always  remain,  if  a  surety  pays  money  for  a  principal  in  a 
bond,  having  no  counterbond  (a). 


estant  que  il  per  son  promesse  est  daver  un  prejudice.    Et  issint 
ihit  jugement  done."     Year  Book,  1 2  Hen.  fi^  1 1  {h). 

The  reporter  concludes  the  last  case  by  saying  '*  Qussre,  si 
le  testator  estant  in  pleine  vie  aura  cest  accion  vers  luy,  ou  ga- 
gera  sa  ley  in  cest  cas."  Here  is  the  doubt^  which  was  after- 
wards solved  in  &lad^$  casCf  whether  the  creditor  had  his  choice 
of  action  of  debt,  or  on  the  case. 

It  may  be  conjectured  that  the  action  of  debt  was  not  entirely 
disused  both  against  and  for  sureties.  In  the  Novse  Narrationes, 
fol.  98  b,  is  a  declaration  in  debt  by  a  creditor  against  a  surety 
for  the  payment  of  the  price  of  ten  quarters  of  wheat.  In  the 
same  compilation^  fol.  40,  is  a  similar  declaration  by  a  surety 
against  the  principal  debtor  for  the  repayment  of  the  price  of  a 
horse* 


678 


(6)  This  is  the  decision  of  which  Fitzherbert  said,  but  for  a 
reason  foreign  to  the  present  topic,  *'  mettez  cest  cas  hors  de 
vostre  livres,  car  il  n'est  ley  sans  doubte.'*  See  before,  page 
556. 

(a)  But  before  trespass  on  the  case  took  the  form  whkh  it 
subsequently  acquired,  equity  had  stepped  in,  and  in  this  in- 
stance, as  in  others,  given  a  sure  and  complete  remedy,  where 
from  the  lapse  of  time,  that  afforded  at  law  had  become  doubtful 
and  imperfect.  The  date  of  the  ensuing  case  is  in  the  time  of 
Lord  Keeper  Coventry. 

The  plaintiff  was  bound  as  surety  for  the  defendant,  and  the 
debt  was  recovered  against  the  plaintiff,  and  he  having  no  coun- 
terbond,  brought  his  bill  to  recover  the  debt  and  damages  against 
the  defendant,  which  was  decreed  accordingly.  Fordy.Stobridgt^ 
Nelson,  24. 

Lord  Eldon  said  in  Under hUl  v.Horwood,  10  Vesey,  209,  226, 
there  is  for  sureties  from  the  earliest  times  in  equity  right  of 
exoneration  from  the  principal. 

X  X 
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Some  other  passages  of  OUmvUk  furnish  ground  for  believing, 
that  there  existed  in  the  aneient  common  law  the  means  of  doing 
justice  in  some  cases,  in  which^  at  present,  it  is  agreed  on  all  hands 
that  the  only  remedy  is  to  be  found  in  a  court  of  equity.  After 
stating  that  where  the  sureties  have  engaged  for  certain  parts  of 
the  debt,  they  shall  be  responsible  for  those  parts  only,  (see  before, 
pages  662,  66d,)  the  author  of  GlanvUle  proceeds  thus :  '*  Poterit 
ergo  ex  hoc  esse  contentio,  quandoque  inter  creditorem  et  pl^os, 
quandoque  inter  ipsos  plegios,  si  plegins  aliquis  dicat  se  de  minori 
summ&  plegiasse  principalem  debitorem,  et  contra  eum  dicatur 
qudd  de  majori ;  cum  enim  singuli  plegii  de  certis  partibus  con- 
stituuntur,  tunc  necesse  habet  ipse  creditor  cum  iUo  agere,  qui 
minus  confitetur  se  debere  ex  8U&  plegiatione  quam  debeat.  Sin 
autem  quidam  eorum  in  totum,  quidam  de  certis  partibus  consti- 
tuantur  plegii :  tunc  quidem  necesse  erit  ilHs  qui  in  totum  plegia* 
▼erint,  agere  cum  illis,  qui  minus  qulm  inde  debent  confitentur 
se  debere.  Sin  autem  plegii  ipsi  plegiationem  in  curi&  negaverint, 
tunc  si  plures  fuerint  inde  dati  plegii,  aut  omnes  negant  plegia- 
tionem illam,  aut  quidam  con6tentur,  et  quidam  negant.  Si  vero 
quidam  confitentur,  et  quidam  negant,  tunc  placitum  inde  esse 
poterit  tum  inter  ipsura  creditorem  et  plegios,  turn  inter  plegios 
oonfitentes,  et  plegios  negantes,  secundum  quod  supradictnm  est. 
Quae  vero  diracionatio  inde  exigatur  inter  quoscunque  placitiun 
illud  vertatur  ?    Qusero.'* 


Further  Remarks  on  the  Case  qf  Walker  v.  Symonds. — 
See  before  pages  509— 51£. 

Thb  writer  has  just  been  informed  that  in  one  of  the  numerous 
arguments  that  have  occurred  upon  the  question  discussed  at 
page  507,  the  words  of  the  report,  which  he  has  suggested  ought 
to  be  rejected  (see  note,  page  511),  have  been  relied  on  as  show- 
ing what  he,  in  common  with  the  profession  generally,  has  always 
contended  for, — namely,  that,  except  under  very  special  circum- 
stances, all  those  who  have  been  concerned  in  a  breach  of  trust, 
or,  if  any  be  dead,  their  representatives,  must  be  before  the 
Court.  Still  he  thinks  it  quite  clear  that  those  words  cannot  be 
admitted,  without  rendering  Lord  Eldon's  reasoning  obscure, 
and  in  this  part  of  the  judgment  unintelligible.  Sir  Samuel 
Romilly  contended  that  the  decree  ought  to  charge  the  estate  of 
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N.  Donnithorne  as  well  as  the  estates  of  Symonds  and  Griffith. 
It  will  be  borne  in  mind  that  Harris,  the  administrator  of  N. 
Donnithorne,  was  a  defendant.  But  the  indenture  of  March, 
17979  had  placed  the  assets  of  N.  Donnithorne  out  of  reach  in 
that  suit,  and  Lord  Eldon  thought  that  Symonds  and  Griffith  by 
executing  that  indenture  without  the  approbation,  as  it  turned 
out,  of  Mrs.  Walker,  had  entitled  her  to  proceed  against  their 
estates  only.  Had  Symonds  and  Griffith  in  executing  the  in- 
denture of  March,  1797,  acted  with  her  sanction,  then  their  as- 
sets would  have  been  released,  and  her  remedy  would  have  been 
confined  to  the  assets  of  N,  Donnithorne  under  the  trusts  of  that 
deed,  and  her  bill  would  have  been  altogether  wrong.  As  it 
was,  Harris  manifestly  was  no  necessary  party.  Lord  Eldon's 
words  on  the  6th  July,  and  the  decree  as  drawn  up,  seem  to 
leave  no  doubt  that  the  foregoing  remarks  are  correct.  On  the 
6th  July  Lord  Eldon  said  either  the  bill  must  be  dismissed 
against  Harris,  or  some  mode  must  be  provided  of  proceeding 
between  the  defendants :  that  the  assets  of  N.  Donnithorne  must 
be  considered  as  assets,  and  as  subjects  of  the  trust-deed :  in 
that  suit  they  could  not  be  treated  as  subjects  of  the  trust-deed, 
because  the  trustees  were  not  before  the  Court :  nor  as  assets, 
because  under  the  trust-deed  they  were  subjects  of  that  deed : 
that  it  appeared  to  him,  that  the  remedy  to  which  the  plaintiff 
Mrs.  Walker  was  entitled,  was  to  charge  the  two  defendants  per- 
sonally [to  go  against  the  assets  of  Symonds  and  Griffith],  leav- 
ing them  to  proceed  over  for  their  indemnity :  but  this  they 
could  not  do  in  that  suit.  The  decree  declared  that  Symonds 
and  Griffith  were  proved  to  have  committed  a  breach  of  trust,  in 
respect  of  which  they  were  answerable  personally  for  the  trust 
money  in  question  :  and  that  under  all  the  circumstances  of  the 
case  the  plaintiflf  Mrs.  Walker  ought  not  to  be  considered  as 
having  relinquished,  or  barred  herself  from,  the  right  to  consider 
them  as  being  so  answerable  for  the  said  breach  of  trust,  or  as 
having  bound  herself  to  accept  such  provision  only,  in  respect  of 
the  trust  money,  as  she  or  Symonds  and  Griffith  were  or  might 
be  entitled  to  under  the  trusts  of  the  indenture  of  March,  1797  : 
and  that  the  plaintiff  Mrs.  Walker  was  entitled  to  have  such  pay- 
ment made  out  of,  and  such  account  directed,  as  thereinafter  was 
ordered  and  directed  as  to,  the  assets  of  Symonds  and  Griffith 
respectively  without  compelling  an  account  to  be  taken  of  the 
assets  of  N.  Donnithorne,  which  appeared  to  be  included  in  the 
trusts  of  the  said  indenture,  or  enforcing  in  the  said  suit  any 
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dmmai  which  bj  th«  pkintiff  Mrs.  Walker,  or  m  hw  behalf, 
oould  bt  cnforeed  wadi&t  the  tnuu  of  that  indeBtoret  .but  with 
inch  Kbertj  reMrred  to  the  respectiTe  repreeentatiTea  of  8j* 
monda  and  CMffith  as  ihertioafter  provided*  fte.  And  it  was 
ordered  that  the  bill  aa  agaanat  Harria  should  be  diftnissed  with* 
out  costs.  Arc, 
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